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Questions  Presented 

The  general  question  presented  is  whether  the  record 
before  the  Civil  Aeronautics  Board  contains  substantial 
evidence  and  whether  its  report  contains  adequate  findings, 
to  justify  the  issuance  of  certificates  of  public  convenience 
and  necessity  to  certain  applicants  to  engage  in  air  trans¬ 
portation  of  property  between  points  in  the  United  States 
and  whether  the  Board  had  power  to  issue  the  certificates 
under  an  assumed  power  of  “promotional  and  developmen¬ 
tal  responsibility”,  apart  from  the  evidence.  This  brief 
deals  with  the  following  specific  questions: 

1.  Whether  the  record  and  findings  justify  the  issuance 
of  a  certificate  to  Slick  Airways  between  Houston,  on  the 
one  hand,  and  Chicago,  Detroit,  Fort  Wayne,  Indianapolis, 
Peoria,  St.  Louis  and  Toledo,  on  the  other;  and  to  U.  S. 
Airlines  between  New  Orleans,  on  the  one  hand,  and  Chi¬ 
cago,  Detroit,  Indianapolis  and  Toledo,  on  the  other,  in 
view  of  the  existing  adequate  services  of  petitioner  and 
other  air  carriers  between  said  points. 

2.  Whether  the  Board  correctly  construed  the  Act  as 
granting  it  power  to  issue  the  certificates  in  accordance  with 
its  alleged  developmental  responsibility,  without  regard 
to  the  evidence  as  to  lack  of  public  convenience  and  neces¬ 
sity. 

3.  Whether  numerous  underlying  findings  of  the  Board 
were  based  on  substantial  evidence. 

4.  Whether  the  order  of  the  Board  can  be  sustained  in 
view  of  its  failure  to  comply  with  Section  8(b)  of  the  Ad¬ 
ministrative  Procedure  Act  in  failing  to  rule  definitely 
upon  petitioner’s  exceptions  to  the  Board’s  tentative 
opinion. 

Petitioner  adopts  the  argument  of  other  petitioners  with 
respect  to  other  questions  presented. 
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BRIEF  OF  PETITIONER  ON  PETITION  FOR  REVIEW 
OF  ORDERS  OF  THE  CIVIL  AERONAUTICS  BOARD 


Jurisdictional  Statement 

Petition  herein  was  filed  on  September  26,  1949,  to  review 
the  decision  and  order  of  the  Civil  Aeronatuics  Board 
dated  July  29,  1949,  in  the  Air  Freight  Case  (Docket  Nos. 
S10  et  al.  and  730  et  al.),  directing  issuance  of  certificates 
of  public  convenience  and  necessity  to  engage  in  air  trans¬ 
portation  of  property  to  four  applicants.  Petitioner  as  a 
competitive  air  carrier  was  permitted  to  intervene  and 
actively  participated  in  said  proceeding.  This  Court  has 
jurisdiction  under  Section  1006  of  the  Civil  Aeronautics 
Act  of  June  23,  1938,  c.  601  (52  Stat.  973,  49  U.  S.  C.  646). 
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Statement  of  the  Case 

Petitioner,  a  Delaware  corporation,  with  its  principal 
place  of  business  at  Memphis,  Tenn.,  holds  a  certificate  as 
an  air  carrier  and  is  engaged  in  air  transportation  of  per¬ 
sons,  property  and  mail  between  Chicago,  Ill.,  and  Detroit, 
Mich.,  on  the  north,  via  Memphis,  to  New  Orleans,  La.,  and 
Houston,  Texas,  on  the  south.  In  this  proceeding  the 
Board  consolidated  for  hearing  a  number  of  applications 
for  certificates  of  public  convenience  and  necessity  to  trans¬ 
port  property  or  property  and  mail  between  points  and 
areas  in  the  United  States.  Petitioner  was  permitted  to 
intervene  and  actively  participated  in  the  proceedings. 

The  order  complained  of  authorized  the  issuance  of  tem¬ 
porary  certificates  of  public  convenience  and  necessity  to 
two  applicants,  which  would  be  competitive  with  petitioner. 
These  applicants  are  U.  S.  Air  Lines,  Inc.,  hereinafter  called 
U.  S.,  and  Slick  Airways,  Inc.,  hereinafter  called  Slick. 
Both  applicants  have  been  for  some  time  authorized  to  en¬ 
gage  in  certain  operations  under  the  provisions  of  Section 
292.5  of  the  Board’s  Economic  Regulations,  recently  re¬ 
designated  as  Section  295  (14  Fed.  Reg.  4351,  4352). 
Neither  of  said  applicants  has  engaged  in  substantial  opera¬ 
tions  between  the  points  and  areas  authorized,  except  occa¬ 
sional  and  sporadic  shipments  by  Slick  to  Houston.  The 
order  complained  of  authorizes  Slick  to  engage  in  trans¬ 
portation  of  property  by  air  between  the  following  points, 
competitive  with  petitioner,  namely:  Between  Houston,  on 
the  one  hand,  and  Chicago,  Detroit,  Fort  Wayne,  Indian¬ 
apolis,  Peoria,  St.  Louis  and  Toledo,  on  the  other.  The 
order  complained  of  authorizes  U.  S.  to  engage  in  trans¬ 
portation  of  property  by  air  between  the  following  points 
in  competition  with  services  now  provided  by  petitioner, 
namely:  Between  Newr  Orleans,  on  the  one  hand,  and  Chi¬ 
cago,  Detroit,  Indianapolis  and  Toledo,  on  the  other. 
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The  underlying  theory  of  the  applicants  was  that  they 
could  render  an  improved  service  in  the  transportation  of 
property  by  air  upon  an  area  basis  rather  than  over  fixed 
routes.  This  concept  was  based  upon  the  idea  that  the 
demand  for  service  in  the  transportation  of  property  or 
freight  changed  from  time  to  time  and  that  the  certificate 
should  authorize  a  flexible  service  adjustable  to  demand. 
While  it  was  difficult  to  fit  this  plan  into  the  requirements 
of  the  Act  as  to  definite  schedules  and  routes,  applicants 
insisted  that  the  flexibility  was  the  essence  of  their  pro¬ 
posal,  which  distinguished  their  proposed  service  from 
that  of  protesting  air  carrier  intervenors. 

The  position  of  petitioner  is  that  the  existing  services 
rendered  by  petitioner  are  more  than  adequate  and  that 
applicants  have  failed  to  prove  that  they  would  provide  any 
new  or  additional  service  of  value  to  the  public.  In  fact, 
neither  applicant  has  contended  that  the  existing  service 
is  inadequate,  and  such  authority  that  was  sought  by  them 
between  the  areas  under  consideration  was  only  incidental 
to  the  authority  that  they  sought  to  transport  transcon¬ 
tinental  traffic  between  the  Northeast  and  California  areas. 
There  was  no  evidence  of  any  need  or  demand  for  service 
that  was  not  being  satisfied.  Petitioner  submitted  specific 
evidence  showing  that  the  volume  of  its  freight  and  express 
traffic  and  revenues  had  increased  at  a  more  rapid  rate  than 
its  passenger  revenue  (App.  4333,  5274),  but  the  Board  has 
apparently  not  considered  this  evidence  in  connection  with 
its  conclusion.  The  Board  also  failed  to  consider  the  ade¬ 
quacy  of  existing  service  or  the  effect  of  the  certification  of 
these  applicants  upon  petitioner  and  its  ability  to  render 
service  to  the  public. 

The  opinion  of  the  Board  has  failed  to  apply  the  normal 
tests  of  public  convenience  and  necessity  to  the  facts  of 
record.  By  a  mere  general  statement  it  has  arrived  at  the 
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conclusion  that  there  should  be  additional  carriers  between 
these  areas  without  showing  the  foundation  for  its  con¬ 
clusion  (App.  1488,  1489).  The  Board’s  conclusions  have 
been  predicated  entirely  upon  its  discussion  under  the  head¬ 
ing  Nature  of  the  Issues  (App.  1472-1474)  where  it  con¬ 
cludes  that  its  function  is  promotional  and  developmental 
rather  than  regulatory  in  character.  It  further  concludes 
that  it  is  not  bound  by  the  facts  of  record  (App.  1474),  but 
as  stated  in  the  dissent  of  member  Jones,  it  is  free  “to 
indulge  its  occult  powers  to  envisage  the  shape  of  things  to 
come”  (App.  1519). 

Nowhere  in  the  Board’s  opinion  is  there  a  statement  of 
fact  or  rational  basis  supporting  its  conclusion  that  certi¬ 
ficates  should  be  awarded  to  applicants  in  competition  with 
the  service  of  petitioner. 

Statutes  Involved 

This  proceeding  involves  consideration  of  the  following 
sections  of  the  Civil  Aeronautics  Act  of  June  23, 1938,  c.  601 
(52  Stat.  973)  U.  S.  C.  Title  49,  paragraphs  401-681: 

Section  401(a) :  No  air  carrier  shall  engage  in  any 
air  transportation  unless  there  is  in  force  a  certificate 
issued  by  the  Authority  authorizing  such  air  carrier  to 
engage  in  such  transportation;  Provided ,  That  if  an 
air  carrier  is  engaged  in  such  transportation  on  the 
date  of  the  enactment  of  this  Act,  such  air  carrier  may 
continue  so  to  engage  between  the  same  terminal  and 
intermediate  points  for  one  hundred  and  twenty  days 
after  said  date,  and  thereafter  until  such  time  as  the 
Authority  shall  pass  upon  an  application  for  a  certifi¬ 
cate  for  such  transportation  if  within  said  one  hundred 
and  twenty  days  such  air  carrier  files  such  application 
as  provided  herein. 

Section  401(b):  Application  for  a  certificate  shall 
be  made  in  writing  to  the  Authority  and  shall  be  so 
verified,  shall  be  in  such  form  and  contain  such  infor¬ 
mation,  and  shall  be  accompanied  by  such  proof  of 
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service  upon  such  interested  persons,  as  the  Authority 
shall  by  regulation  require. 

Section  401(c) :  Upon  the  filing  of  any  such  applica¬ 
tion,  the  Authority  shall  give  due  notice  thereof  to  the 
public  by  posting  a  notice  of  such  application  in  the 
office  of  the  secretary  of  the  Authority  and  to  such  other 
persons  as  the  Authority  may  by  regulation  determine. 
Any  interested  person  may  file  with  the  Authority  a 
persons  as  the  Authority  may  be  regulation  determine, 
of  the  issuance  of  a  certificate.  Such  application  shall 
be  set  for  public  hearing,  and  the  Authority  shall  dis¬ 
pose  of  such  application  as  speedily  as  possible. 

Section  401(d)(1):  The  Authority  shall  issue  a 
certificate  authorizing  the  whole  or  any  part  of  the 
transportation  covered  by  the  application,  if  it  finds 
that  the  applicant  is  fit,  willing,  and  able  to  perform 
such  transportation  properly,  and  to  conform  to  the 
provisions  of  this  Act  and  the  rules,  regulations,  and 
requirements  of  the  Authority  hereunder,  and  that  such 
transportation  is  required  by  the  public  convenience 
and  necessity;  otherwise  such  application  shall  be 
denied. 

Section  401(d)  (2) :  In  the  case  of  an  application  for 
a  certificate  to  engage  in  temporary  air  transportation, 
the  Authority  may  issue  a  certificate  authorizing  the 
whole  or  any  part  thereof  for  such  limited  periods  as 
may  be  required  by  the  public  convenience  and  neces¬ 
sity,  if  it  finds  that  the  applicant  is  fit,  willing,  and 
able  properly  to  perform  such  transportation  and  to 
conform  to  the  provisions  of  this  Act  and  the  rules, 
regulations,  and  requirements  of  the  Authority  here¬ 
under. 

Administrative  Procedure  Act,  5  U.  S.  C.  1007 : 

§  1007.  Initial  decisions ;  conclusiveness ;  review  by 
agency;  submissions  by  parties ;  contents  of  decisions; 
record 

In  cases  in  which  a  hearing  is  required  to  be  con¬ 
ducted  in  conformity  with  section  1006  of  this  title - 

•  •••••• 
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(b)  Prior  to  each  recommended,  initial,  or  tentative 
decision,  or  decision  upon  agency  review  of  the  decision 
of  subordinate  officers  the  parties  shall  be  afforded  a 
reasonable  opportunity  to  submit  for  the  consideration 
of  the  officers  participating  in  such  decisions  (1)  pro¬ 
posed  findings  and  conclusions,  or  (2)  exceptions  to 
the  decisions  or  recommended  decisions  of  subordinate 
officers  or  to  tentative  agency  decisions,  and  (3)  sup¬ 
porting  reasons  for  such  exceptions  or  proposed  find¬ 
ings  or  conclusions.  The  record  shall  show  the  ruling 
upon  each  such  finding,  conclusion,  or  exception  pre¬ 
sented.  All  decisions  (including  initial,  recommended, 
or  tentative  decisions)  shall  become  part  of  the  record 
and  include  a  statement  of  (1)  findings  and  conclusions, 
as  well  as  the  reasons  or  basis  therefor,  upon  all  the 
material  issues  of  fact,  law,  or  discretion  presented  on 
the  record;  and  (2)  the  appropriate  rule,  order,  sanc¬ 
tion,  relief,  or  denial  thereof.  June  11,  1946,  c.  324, 
§  8,  60  Stat  242. 

Statement  of  Points 

In  this  appeal,  petitioner  intends  to  rely  upon  the  follow¬ 
ing  points,  among  others : 

(a)  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  justify  the  issuance  of 
the  certificate  to  Slick,  particularly  between  Houston,  on 
the  one  hand,  and  Chicago,  Detroit,  Fort  Wayne,  Indian¬ 
apolis,  Peoria,  St.  Louis  and  Toledo,  on  the  other. 

(b)  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  justify  the  issuance  of  the 
proposed  certificate  to  U.  S.  Airlines,  particularly  between 
Xew  Orleans,  on  the  one  hand,  and  Chicago,  Detroit,  In¬ 
dianapolis  and  Toledo,  on  the  other. 

(c)  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  that  Slick  and  U.  S.  Airlines 
are  fit,  willing  and  able  to  perform  the  authorized  trans¬ 
portation  and  conform  to  the  provisions  of  the  Act  and  the 
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rules,  regulations  and  requirements  of  the  Board  there¬ 
under. 

(d)  The  Board  erred  in  failing  to  give  proper  considera¬ 
tion  or  make  adequate  findings  with  respect  to  substantial 
evidence  as  to  the  service  of  Chicago  &  Southern  and  other 
carriers  between  the  above-named  points  and  the  effect 
of  the  proposed  authorizations  upon  Chicago  &  Southern 
and  the  other  carriers. 

(e)  The  recced  contains  no  substantial  evidence  and  the 
report  lacks  adequate  supporting  findings  to  support  the 
conclusion  that  the  proposed  certification  of  Slick  and  U. 
S.  Airlines  paralleling  and  competing  with  Chicago  & 
Southern  would  not  adversely  affect  Chicago  &  Southern. 

(f)  The  Board  failed  to  consider  or  make  appropriate 
findings  concerning  the  adequacy  of  the  existing  services 
of  Petitioner  and  other  carriers. 

(g)  The  certificates  issued  to  Slick,  U.  S.  Airlines  and 
other  carriers  fail  to  conform  with  the  requirements  of  the 
statute,  particularly  Section  401(f)  in  that  they  fail  to 
authorize  specific  routes  or  to  specify  “the  service  to  be 
rendered.” 

(h)  The  certificates  issued  to  Slick,  U.  S.  Airlines  and 
other  carriers  are  in  effect  area  certificates,  which  the 
Board  is  not  authorized  to  grant. 

(i)  The  Board  erred  in  determining  that  the  direction  of 
Congress  to  promote  and  develop  transportation  by  air 
gave  it  greater  power  to  indulge  in  experiments  and  to 
grant  authorizations  not  supported  by  substantial  evidence 
or  contrary  to  such  evidence. 

(j)  The  Board  erred  in  determining  that  its  power  is 
greater  than  that  of  like  agencies  operating  under  similar 
or  related  acts  of  Congress. 
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(k)  Tlie  Board’s  Order  is  no;  supported  by  substantial 
evidence  of  record  as  required  by  the  Civil  Aeronautics 
Act,  the  Administrative  Procedure  Act  and  the  Constitu¬ 
tion,  but  is  based  upon,  speculation  and  surmise. 

(l)  The  Board’s  Order  is  not  based  on  the  whole  record 
and  erroneously  disregards  substantial  evidence  of  record 
requiring  a  conclusion  contrary  to  that  reached  by  the 
Board. 

(m)  The  Board’s  Opinion  upon  which  the  Order  is  based 
fails  to  set  forth  fundamental  findings  of  fact  supported 
bv  substantial  evidence  of  record  to  show  the  basis  for  the 
conclusions  reached. 

(n)  The  Board’s  Order  is  contrary  to  Section  401(d)  of 
the  Civil  Aeronautics  Act  in  that  the  record  fails  to  estab¬ 
lish  by  substantial  evidence  that  the  public  convenience  and 
necessity  require  the  transportation  authorized  and  that 
the  applicants  are  fit,  willing  and  able  to  provide  such 
transportation. 

(o)  The  Board  misconstrued  the  stated  objectives  and 
policy  of  Section  2  of  the  Civil  Aeronautics  Act  as  a  grant 
of  power  extending  the  specific  authority  granted  in  other 
sections  of  the  Act. 

(p)  The  following  basic  findings,  and  many  others,  are 
not  supported  by  substantial  evidence  but  are  contrary 
thereto : 

(1)  The  potential  volume  of  air  freight  in  the  United 
States  under  present  rates  is  one  billion  ton-miles  an¬ 
nually. 

(2)  The  potential  volume  of  air  freight  in  the  United 
States  is  sufficient  to  support  economical  operations 
by  the  applicants. 

(3)  The  data  concerning  operations  of  the  applicants 
during  the  past  two  years  are  not  sufficiently  proba¬ 
tive  to  form  a  basis  for  the  Board’s  decision. 
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(4)  The  certification  of  the  applicants  will  not  in¬ 
flict  a  destructive  diversion  of  revenues  upon  the  exist¬ 
ing  certificated  carriers. 

(5)  The  certification  of  the  applicants  is  needed 
to  supply  a  yardstick  of  the  costs  and  efficiency  of  the 
presently  certificated  carriers. 

(6)  The  certification  of  the  applicants  is  required 
to  develop  fully  the  air  freight  potential  in  this  coun- 
trv. 

w 

(7)  The  applicants  are  fit,  willing  and  able  to  pro¬ 
vide  the  authorized  transportation. 

(q)  The  Board’s  Opinion  and  Order  fail  to  rule  upon 
exceptions  duly  taken  by  Petitioner  and  other  interveners 
to  the  Board’s  tentative  decision,  as  required  by  Section 
8(b)  of  the  Administrative  Procedure  Act  (60  Stat.  245; 
5  U.  S.  C.  1001,  1008). 

(r)  The  Board  exceeded  its  power  under  the  Act  in  issu¬ 
ing  certificates  to  the  several  applicants  which  authorized 
them  to  engage  in  transportation  for  which  the  recipients 
of  said  certificates  had  not  applied. 

(s)  The  Board  failed  to  find,  as  required  by  Section  401 
of  the  Act,  that  U.  S.  Airlines,  Inc.  is  fit,  willing  and  able 
to  perform  the  transportation  authorized  by  its  certificate. 

Summary  of  Argument 

1.  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  justify  the  issuance  of 
the  certificate  to  Slick  Airways  between  Houston,  on  the 
one  hand,  and  Chicago,  Detroit,  Fort  Wayne,  Indianapolis, 
Peoria,  St.  Louis  and  Toledo,  on  the  other,  and  to  U.  S. 
Air  Lines  between  New  Orleans,  on  the  one  hand,  and 
Chicago,  Detroit,  Indianapolis  and  Toledo,  on  the  other. 

2.  The  Board  erred  in  deciding  that  the  basic  issue  is 
primarily  promotional  in  character  and  relates  to  develop- 
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mental  rather  than  regulatory  purposes  and  that  the  issue 
of  public  convenience  and  necessity  need  not  be  determined 
on  the  basis  of  existing  facts. 

3.  Numerous  underlying  findings  by  the  Board  are  not 
based  upon  substantial  evidence  and  in  many  instances  are 
contrary  to  the  evidence. 

4.  The  opinion  of  the  Board  fails  to  comply  with  Section 
8(b)  of  the  Administrative  Procedure  Act  in  that  it  does 
not  show  the  Board’s  ruling  and  conclusion  as  to  material 
issues  of  fact,  law  and  discretion  raised  by  petitioner’s 
exceptions  to  the  Board’s  tentative  opinion. 

Argument 

The  statement  of  points  heretofore  set  forth  includes  a 
number  of  matters  that  will  not  be  specifically  discussed 
herein.  Petitioners  in  other  appeals  consolidated  here¬ 
with  will  develop  these  points.  Petitioner  adopts  their 
arguments  as  a  part  of  this  brief. 

1.  There  Is  no  Substantial  Basis  for  the  Certificates  Issued 

to  Slick  and  U.  S.  Air  Lines. 

The  certificate  issued  to  Slick  authorizes  service  that  will 
be  in  direct  competition  with  petitioner  between  Houston, 
on  the  one  hand,  and  Chicago,  Detroit,  Fort  Wayne,  Indi¬ 
anapolis,  Peoria,  St.  Louis  and  Toledo,  on  the  other.  The 
certificate  issued  to  U.  S.  authorizes  service  that  will  be  in 
direct  competition  with  petitioner  between  New  Orleans, 
on  the  one  hand,  and  Chicago,  Detroit,  Fort  Wayne,  Indian¬ 
apolis,  Peoria,  St.  Louis  and  Toledo,  on  the  other.  Peti¬ 
tioner  has  shown  by  its  evidence  the  nature  and  adequacy 
of  its  service  between  those  points.  This  specific  evidence 
shows  that  all  present  demand,  as  well  as  any  foreseeable 
increase  in  the  future,  is  and  will  be  adequately  served 
by  petitioner.  This  evidence  has  not  been  considered  or 
discussed  by  the  Board. 
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The  Board  has  reached  the  conclusion  that  the  certificates 
should  be  issued,  apart  from  evidence  or  consideration  of 
the  usual  standards  by  which  certificates  have  heretofore 
been  issued.  Some  of  the  tests  that  the  Board  has  previ¬ 
ously  considered  as  essential  in  determining  public  con¬ 
venience  and  necessity  are  whether  the  proposed  service 
will  serve  a  useful  public  service  responsive  to  a  public 
need;  whether  this  purpose  can  and  will  be  served  ade¬ 
quately  by  existing  lines  or  carriers ;  whether  the  proposed 
service  by  the  applicant  would  impair  or  affect  the  opera¬ 
tions  of  existing  carriers  contrary  to  the  public  interest; 
and  whether  the  cost  of  the  proposed  service  to  the  Govern¬ 
ment  through  increased  mail  pay  would  outweigh  the  public 
benefit  from  the  new  service.  These  tests  have  been  dis¬ 
carded  on  the  basis  of  the  Board’s  desire  to  experiment 
with  carriers  devoted  entirely  to  the  transportation  of 
freight.  The  Board  has  made  no  specific  estimate  of  the 
air  freight  potential  between  the  areas  involved.  Its  opinion 
contains  no  findings  with  respect  to  the  adequacy  of  existing 
services  rendered  by  petitioner  and  other  carriers  operat¬ 
ing  in  these  areas,  including  Braniff,  Delta,  Eastern  and 
Capital.  It  contains  no  factual  analysis  or  findings  as  to 
the  effect  of  the  authorized  services  upon  existing  carriers, 
including  petitioner,  and  reaches  no  conclusion  as  to  whether 
the  cost  to  the  Government  through  increased  mail  pay 
needs  will  be  greater  as  a  result  of  the  inevitable  division 
and  diversion  of  freight  traffic. 

By  all  ordinary  standards  the  opinion  of  the  Board  fails 
to  show  any  underlying  findings  of  fact  to  justify  the 
issuance  of  the  certificates  to  Slick  and  U.  S. 
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2.  The  Board  erred  in  Deciding  that  the  Basic  Issue  was 

Primarily  Promotional  in  Character  and  in  Ignoring 
the  Facts  of  Record. 

3.  The  Underling  Findings  of  the  Board  are  not  Based  upon 

Substantial  Evidence. 

The  above  topics  are  so  closely  related  and  the  facts  with 
relation  thereto  are  so  intertwined,  that  they  may  best  be 
discussed  together.  The  members  of  the  Board  had  sharp 
differences  of  opinion  with  respect  to  this  case.  Those  dif¬ 
ferences  related  to  their  function  and  duties  with  relation 
to  the  record.  Three  members  felt  that  they  were  not 
bound  by  the  evidence  in  the  record  and  were  permitted 
under  the  Act  to  indulge  in  any  experimentation  that  they 
felt  would  be  in  the  public  interest.  The  two  dissenting 
members  felt  that,  although  they  were  free  to  interpret 
the  evidence  in  the  light  of  their  experience,  they  were  not 
permitted  to  speculate  at  will  or  to  come  to  conclusions 
contrary  to  or  apart  from  the  evidence.  This  difference 
is  clearly  brought  out  in  the  analysis  of  the  majority  and 
dissenting  opinions. 

Under  the  heading  of  Nature  of  the  Issues  the  majority 
start  out  by  warning  that  “it  is  essential  in  disposing  of 
the  present  case  that  we  keep  in  mind  the  nature  of  the 
basic  issue  involved.  That  issue  is  primarily  promotional 
in  character  and  relates  to  developmental  rather  than  to 
purely  regulatory  purposes”  (App.  1472).  After  thus  con¬ 
cluding  that  their  primary  duty  was  promotional  and  de¬ 
velopmental,  they  quickly  shed  any  responsibility  that  might 
result  from  the  facts  of  record  and  found:  “We  cannot 
agree  with  the  contention  that  the  issue  of  public  conveni¬ 
ence  and  necessity  in  the  present  case  is  to  be  resolved 
solely  upon  the  basis  of  past  and  current  facts  whose  weight 
must  be  strictly  weighed  as  in  the  adjudication  of  a  factual 
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issue  in  a  court  of  law”  (App.  1473,  1474).  The  difference 
between  the  majority  and  minority  view  is  shown  from 
the  following  quotation  from  the  dissenting  opinion  of 
Member  Jones  (App.  1519) : 

“I  have  no  quarrel  with  accepting  reasonable  esti¬ 
mates  based  upon  reliable  and  substantial  evidence, 
but  I  cannot  agree  with  the  majority’s  concept  that 
the  use  of  the  word  ‘promote’  in  the  Act  permits  the 
Board  to  accept  speculative  estimates  not  based  on 
substantial  evidence,  or  to  indulge  its  occult  powers 
‘to  envisage  the  shape  of  things  to  come’,  giving  such 
weight  as  it  may  wish  to  such  visions,  and  deciding 
issues  so  important  to  our  national  welfare  upon  them.” 

This  point  of  view  with  respect  to  the  record  has  led 
the  majority  to  make  statements  or  predictions  not  based 
upon  the  record. 

To  understand  the  Board’s  underlying  findings,  it  is 
necessary  first  to  take  a  look  at  its  ultimate  conclusion. 
This  is  discussed  under  the  general  heading  of  T cmporary 
Authorizations  Required  (App.  1480).  The  Board  does  not 
conclude  that  the  evidence  requires  a  finding  of  public 
convenience  and  necessity.  On  the  contrary  it  concludes 
that  certification  is  a  prerequisite  “as  part  of  a  develop¬ 
mental  or  test  period  which  will  supply  evidence  to  chart 
the  more  distant  course.  We  find  that  there  is  a  public 
need  for  a  test  of  all  cargo  carriage  by  carriers  concen¬ 
trating  on  all-freight  service  under  temporary  certificates 
of  public  convenience  and  necessity.  *  *  *  At  *  *  * 
that  time  the  Board  will  be  in  a  position  to  make  a  sound 
appraisal  of  the  economic  potentialities  of  the  operations.” 
This  is  not  a  finding  of  either  present  or  future  public 
convenience  and  necessity.  It  is  merely  an  explanation  of 
the  Board’s  hope  or  desire  to  experiment.  What  the  Board 
has  stated  in  explanation  constitutes  no  legal  justification 
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for  its  act;  it  is  merely  an  excuse  for  overstepping  the 
bounds  of  the  law. 

The  Board  also  said  (App.  1481):  “We  have  not  over¬ 
looked  the  fact  that  the  carriers  operating  under  section 
292.5  have  in  general  incurred  losses  from  their  freight- 
only  operations.”  This  passing  comment  shows  the  real 
nature  of  the  Board’s  action.  The  Board  is  building  an 
experiment  upon  an  experiment.  During  the  pendency  of 
this  case,  certain  of  the  applicants  contended  that  they 
could  not  make  their  operations  economically  sound  as  non- 
scheduled  carriers  competing  with  scheduled  carriers.  By 
reason  of  that  contention  the  Board  established  a  special 
exemption,  by  so-called  Letter  of  Registration,  permitting 
these  carriers  substantially  the  same  method  of  operation 
and  privileges  as  certificated  carriers,  but  without  the  obliga¬ 
tion  to  render  service  to  which  the  holder  of  a  certificate 
is  subject.  Later,  the  record  was  reopened  to  permit  these 
carriers  to  prove  the  success  of  their  experimental  opera¬ 
tion  under  this  exemption.  The  result  showed  a  universal 
failure  to  achieve  economic  success.  Now’  the  applicants 
and  the  Board  seek  to  repudiate  that  experience  as  an 
adequate  test.  Various  excuses  are  given  but  none  of  them 
can  be  regarded  as  being  substantial.  The  important  thing 
is  that  neither  the  Board  nor  the  applicants  have  argued 
that  the  actual  operations  during  the  exemption-test  period 
w’ere  successful.  Certain  of  the  applicants  w’ere  eliminated 
through  bankruptcy  and  those  that  survived,  did  so  be¬ 
cause  they  rendered  only  token  service,  like  U.  S.,  or  they 
had  more  money  to  spend,  like  Slick.  The  experience  of 
all  show’s  that  the  operation  of  an  all-property  carrier  is 
not  economically  feasible.  All  that  the  Board  does  herein 
is  to  seek  to  postpone  the  inevitable  day.  The  majority 
recognizes  that  the  evidence  is  against  them  but  they  con¬ 
clude  that  the  proposed  “authorization  would  provide  the 
kind  of  experience  necessary  to  a  judgment  with  respect 
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to  the  permanent  policy  which  may  be  required  by  the 
national  interest’ *  (App.  1481). 

One  of  the  very  important  subsidiary  findings  with 
relation  to  air  traffic  potential  is  as  follows  (App.  1468) : 

“On  the  basis  of  the  facts  of  record  relating  to  traffic 
and  air  freight  potential,  we  conclude  that  even  in  the 
absence  of  unusual  technical  advances  which  wTould 
permit  substantially  lower  rates,  there  is  an  existing 
potential  domestic  traffic  for  air  freight  of  not  less 
than  one  billion  ton-miles  annually.  The  realization 
of  that  potential  and  its  translation  into  actual  air 
freight  traffic  is,  of  course,  subject  to  many  variables, 
such  as  economic  factors,  individual  effort,  competi¬ 
tive  action,  etc.  While  the  potential  is  great,  it  will 
require  intensive  development  to  achieve  a  substantial 
penetration  of  it.” 

This  finding  to  any  ordinary  observer  is  directly  contrary 
to  a  prior  finding  based  on  the  evidence  which  shows  that 
the  projection  of  existing  traffic  of  both  certificated  and 
non-certificated  carriers  would  not  be  more  than  250  mil¬ 
lion  ton  miles  by  1953  (App.  1459) : 

“Nor  do  we  believe  that  a  simple  statistical  projec¬ 
tion  of  the  growth  of  air  freight  over  the  last  two  years 
into  the  future  is  an  adequate  basis  upon  which  to 
determine  the  demand  for  air  traffic.  Such  a  projec¬ 
tion  would  indicate  that  by  1950  there  -would  be  an 
actual  air  freight  movement  in  the  vicinity  of  200  mil¬ 
lion  ton  miles  annually  and  250  million  ton  miles  by 
1953.  While  we  do  not  ignore  such  a  projected  figure, 
we  believe  that  the  potential  air  freight  market  is 
many  times  greater  than  this  volume  of  traffic.” 

It  seems  impossible  to  reconcile  these  conflicting  findings, 
and  when  the  Board  concluded  that  there  was  a  potentiality 
of  one  billion  ton  miles,  it  was  merely  using  its  imagination. 

That  the  Board  may  have  used  the  term  air  freight  poten- 
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tial  in  at  least  two  different  senses  appears  from  the  con¬ 
clusion  that  a  substantial  portion  of  rail  express  moving 
over  300  miles  is  “air  freight  potential  even  at  present 
air  freight  rate  levels”  (App.  1463).  Here  the  Board 
seemingly  uses  the  term  to  indicate  the  optimum,  maximum 
result ;  in  other  places  it  seems  to  use  the  term  as  meaning 
an  achievable  goal,  such  as  its  discussion  at  Appendix  1459. 
This  analysis  would  seem  to  indicate  that  when  the  Board 
speaks  of  an  air  freight  potential  of  one  billion  ton  miles 
annually,  it  is  referring  to  a  hypothetical  abstraction  of  no 
consequence  in  realistic  administration. 

In  dealing  with  this  abstraction  of  air  freight  potential, 
the  Board  was  forced  to  consider  the  comparative  rate 
levels  of  air  freight  and  those  of  competing  surface  trans¬ 
portation  agencies.  Its  determination  of  potential  was 
based  upon  existing  air  freight  levels  which  the  record 
shows  are  for  the  most  part  on  too  low  a  basis,  particularly 
the  rates  of  applicants,  and  unless  stabilized  at  a  higher 
level,  such  rates  are  bound  to  result  in  an  uneconomic 
and  losing  operation.  Yet  the  Board  made  its  prediction 
as  to  air  freight  potential  upon  the  assumption  that  there 
will  be  no  change  in  air  freight  rate  level,  saying:  “we 
anticipate  no  further  rate  increases  of  such  magnitude  as 
would  materially  change  the  over-all  potential  which  is 
based  upon  rates  presently  prevailing”  (App  1467). 

In  reaching  its  conclusion  of  air  freight  potential,  the 
Board  ignored  at  least  one  subsidiary  finding  which  is 
clearly  supported  by  the  record.  At  Appendix  1460  the 
Board  found: 

“It  is  recognized  that  air  freight,  in  its  present  stage 
at  least,  is  a  relatively  high  cost  medium  of  transpor¬ 
tation  and  the  cost,  aside  from  other  factors,  would 
act  as  a  deterrent  to  any  appreciable  movement  of  the 
greater  percentage  of  products  now  moving  in  inter¬ 
state  commerce.” 
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The  record  shows  beyond  doubt  that  the  great  mass  of 
air  freight  has  moved  at  rate  levels  which  are  uneconomic 
and  which  must  be  substantially  increased  in  the  near 
future,  if  operations  are  to  be  placed  upon  an  economic 
basis.  Thus,  freight  moving  in  1948  w^as  handled  at  an 
average  of  12.68  cents  per  ton  mile  (App.  1536, 1546)  which 
resulted  in  an  average  loss  to  Slick  of  3  cents  per  ton  mile 
on  every  ton-mile  handled  during  the  first  nine  months  of 
1948.  Similar  losses  were  suffered  by  other  applicants. 
These  losses  were  suffered  by  the  property-only  carriers 
under  conditions  that  w-ere  more  favorable  than  they  will 
be  when  they  receive  certificates.  In  these  operations,  ap¬ 
plicants  had  all  the  advantages  of  certificated  air  carriers 
without  the  responsibilities.  Many  of  them  were  conduct¬ 
ing  other  operations  such  as  maintenance  bases  or  the 
leasing  of  airplanes,  the  profits  from  which  tended  to 
offset  losses  from  carrier  operations.  Essentially,  the 
underlying  assumptions  of  the  Board  in  respect  to  freight 
rate  levels  and  costs  are  contrary  to  the  facts  of  record. 

Most  of  the  evidence  dealt  with  the  potentiality  of  the 
traffic  between  the  east  coast  and  the  west  coast.  This 
traffic  is  ideal  for  the  movement  by  air  freight  because 
there  is  substantial  traffic  to  be  moved  in  each  direction. 
The  same  principles  do  not  apply  in  connection  with  north- 
south  traffic  with  which  -we  are  here  concerned.  The  dis¬ 
tances  are  shorter  and  the  time  saving  for  movement  by 
air  freight  is  correspondingly  less.  The  traffic  is  decidedly 
out  of  balance,  the  great  preponderance  moving  from  the 
northeast  manufacturing  area  to  points  of  consumption 
in  the  South.  In  this  respect,  the  North  Central  area, 
centering  around  Chicago  is  less  important  than  the  North¬ 
eastern  area  centering  around  New  York.  Therefore,  there 
is  little  basis  for  applying  general  evidence  to  the  particular 
situation  of  the  applications  affecting  petitioner. 
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The  experience  of  applicants,  petitioner,  and  other  cer¬ 
tificated  carriers  has  indicated  the  great  difficulties  of 
developing  an  economic  operation  between  these  areas, 
growing  out  of  the  lack  of  balance  in  the  freight  movement. 
Mr.  Earl  Slick,  President  of  Slick  Airways,  testified  un¬ 
equivocally  of  his  company’s  losses  of  money  in  its  Texas 
service  (App.  1678),  and  this  service  wras  largely  based 
on  flights  between  the  east  and  west  coasts,  of  which  the 
Texas-Chicago  leg  -was  only  a  small  portion.  Such  a  trans¬ 
continental  movement  has  more  favorable  economic  pos¬ 
sibilities  than  one  originating  and  terminating  in  Texas 
and  Chicago.  Similarly,  one  of  the  principal  policy  wit¬ 
nesses  for  U.  S.  admitted  that  the  traffic  between  the  North 
Central  area,  on  the  one  hand,  and  the  Louisiana  and  Texas 
areas,  on  the  other,  alone  would  not  be  self-sustaining 
but  that  it  would  be  necessary  for  the  carrier  to  have  access 
also  to  the  vital  California  and  Northeastern  areas  (App. 
2035). 

The  important  products  in  the  South  are  largely  agri¬ 
cultural.  Therefore,  the  parties  generally  agree  that  before 
an  economic  operation  could  be  developed  in  a  north-south 
movement,  it  would  be  necessary  for  the  agricultural  pro¬ 
duce  to  move  by  air  in  substantial  volume  at  economically 
profitable  rates.  This  has  not  been  accomplished  and  no 
steps  have  been  taken  to  indicate  that  such  a  movement 
is  economically  feasible,  except  possibly  for  out-of-season 
products  prior  to  the  commencement  of  a  surface  move¬ 
ment.  The  Board  has  twisted  the  recognized  need  for  this 
traffic  into  this  statement  (App.  1466):  “There  is  little 
dispute  between  the  parties  to  this  proceeding  that  agri¬ 
cultural  produce  will  in  time  contribute  an  important  part 
of  total  freight  volume.”  This  statement  is  absolutely 
contrary’  to  the  facts.  Actually,  this  is  not  a  fact  at  all 
but  merely  an  opinion  as  to  the  far  distant  future,  con¬ 
cerning  which  none  of  the  parties  are  in  agreement.  It 
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is  true  that  the  Board  softens  the  effect  of  this  statement 
by  the  following  sentence:  “There  is  disagreement  as  to 
the  length  of  time  that  will  be  required  to  realize  that 
traffic.”  This  is  a  substantial  understatement.  It  would 
be  much  more  accurate  to  say:  “Everyone  agrees  that 
before  the  north-south  movement  can  be  economically  prof¬ 
itable  and  feasible,  there  must  be  a  substantial  movement 
from  the  South,  probably  to  consist  of  agricultural  produce, 
at  economically  profitable  rates.  No  one  can  predict  when 
these  conditions  will  come  into  being.” 

We  feel  it  would  be  advantageous  to  analyze  the  entire 
paragraph  of  the  opinion  from  which  the  above  quotations 
were  taken  because  of  the  obvious  great  importance  of 
northbound  traffic  out  of  these  areas  in  connection  with 
any  economically  feasible  operations.  The  entire  para¬ 
graph  is  as  follows  (App.  1466) : 

“We  do  not  underestimate  the  amount  of  develop¬ 
mental  work  that  will  be  required  before  substantial 
traffic  in  fruits  and  vegetables  will  move  by  air.  Major 
changes  in  planting,  processing,  packaging,  and  market¬ 
ing  may  be  essential  to  take  full  advantage  of  economies 
possible  through  air  freight,  and  producers  will  doubt¬ 
less  tend  to  move  cautiously  in  adopting  these  changes. 
There  is  little  dispute  between  the  parties  to  this  pro¬ 
ceeding  that  agricultural  produce  will  in  time  con¬ 
tribute  an  important  part  of  total  air  freight  volume. 
There  is  disagreement  as  to  the  length  of  time  that  will 
be  required  to  realize  that  traffic.  While  this  matter 
is  highly  conjectural,  given  only  the  equipment  now 
available  and  under  prevailing  economic  conditions,  we 
are  inclined  to  agree  with  those  who  foresee  a  pro¬ 
tracted  period  of  experiment  and  promotion  before  a 
material  penetration  of  the  travel  market  in  fruits 
and  vegetables  can  be  accomplished.  As  already  noted, 
such  a  delay  in  realizing  traffic  will  not  be  encountered 
with  respect  to  a  few  selected  agricultural  products, 
such  as  cut  flowers.  ’  ’ 
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Before  considering  the  above  paragraph,  it  should  be 
pointed  out  that  the  last  sentence  has  no  application  to  the 
Texas  and  Louisiana  areas.  Cut  flowers  have  moved  in 
volume  from  California  and  there  have  been  a  few  ship¬ 
ments  from  Florida  but  none  from  the  areas  here  under 
consideration.  There  is  no  industry  and  there  is  no 
present  traffic  in  cut  flowers  from  Texas  and  Louisiana  to 
the  North  Central  area. 

The  Board  finds  that  “Major  changes  in  planting,  proc¬ 
essing,  packaging,  and  marketing”  are  prerequisites  to 
substantial  air  freight  movement.  The  Board  also  fore¬ 
sees  “a  protracted  period  of  experiment  and  promotion 
before  a  material  penetration  of  the  travel  market  in  fruits 
and  vegetables  can  be  accomplished.”  In  spite  of  these 
obvious  uncertainties  which  can  be  resolved,  at  best,  in 
the  far  distant  future,  the  Board  has  authorized  the  issuance 
of  certificates  that  must  be  based  upon  present  traffic  of 
these  commodities.  There  is  no  such  traffic.  The  Board’s 
blessing,  that  has  been  given  to  applicants,  based  upon 
its  refusal  to  look  at  the  facts,  amounts  to  a  kiss  of  death, 
but  in  the  meantime,  petitioner  and  other  certificated  car¬ 
riers,  as  well  as  the  public  through  additional  air  mail 
cost  will  bear  a  heavier  economic  burden  as  a  result  of 
this  act. 

The  Board  has  made  no  findings  of  the  revenues  and 
expenses  of  either  Slick  or  U.  S.  in  general  or  as  applied 
to  the  specific  routes  between  the  North  Central  and  Texas 
and  Louisiana  areas.  This  must  be  done  as  an  essential 
subsidiary  finding.  The  necessity  of  such  a  finding  is 
apparent  from  the  following  statement  of  this  Court  in 
United  Air  Lines  v.  Civil  Aeronautics  Board,  81  U.  S. 
App.  D.  C.  89,  95,  155  F.  (2d)  169,  174  (1946) : 

“If,  in  final  analysis,  the  question  in  the  case  had 
been  whether  the  establishment  of  the  new  route  and  its 
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operation  by  Western  would  be  beneficial  for  Western, 
a  finding  as  to  the  probable  revenues  and  expenses 
might  well  have  been  essential  to  a  valid  conclusion.” 

While  the  above  language  may  have  been  dictum  in  that 
case,  it  has  direct  application  here.  The  Board  has  not 
made  and  cannot  make  findings  that  its  proposed  experi¬ 
ment  in  all-cargo  operations  will  be  economically  bene¬ 
ficial  and  profitable  to  the  applicants. 

The  Board’s  conclusion  to  grant  certificates  to  applicants 
is  not  based  upon  the  facts  of  record  or  appropriate  sub¬ 
sidiary  findings,  but  upon  its  idea  that  it  has  been  endowed 
with  power  to  indulge  in  experiments  along  various  lines 
to  promote  and  develop  transportation  by  air.  The  Board 
has  not  been  given  such  power  and  if  it  has,  it  may  exercise 
it  only  in  direct  relation  with  and  based  upon  evidence. 
This  the  Board  has  not  done.  It  has  ignored  the  evidence 
and  asserted  its  own  will  to  experiment.  Congress  has 
not  given  the  Board  such  power,  and  if  the  statute  could 
be  construed  as  giving  the  Board  such  power,  it  would  be 
an  unconstitutional  delegation  of  Congressional  power. 

4.  The  Board’s  Opinion  does  not  Comply  with  Section 
8(b)  of  the  Administrative  Procedure  Act 

It  is  well  established  that  administrative  agencies  must 
set  forth  the  basis  of  their  findings  with  directness  and 
clarity.  This  is  necessary  to  apprise  the  parties  of  the 
decision  and  to  inform  reviewing  courts  of  the  basis  thereof. 
In  Phelps  Bodge  Corp.  v.  National  Labor  Bel.  Bd.,  313 
U.  S.  177,  197,  85  L.  Ed.  1271,  1284,  the  Supreme  Court 
succinctly  restated  this  requirement: 

“The  administrative  process  will  best  be  vindicated 
by  clarity  in  its  exercise.  Since  Congress  has  defined 
the  authority  of  the  Board  and  the  procedure  by  which 
it  must  be  asserted  and  has  charged  the  federal  courts 
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with  the  duty  of  reviewing  the  Board’s  orders  (§  10(e) 
and  (f),  29  USCA  §  160(e)  and  (f)),  it  will  avoid  need¬ 
less  litigation  and  make  for  effective  and  expeditious 
enforcement  of  the  Board’s  order  to  require  the  Board 
to  disclose  the  basis  of  its  order.  We  do  not  intend 
to  enter  the  province  that  belongs  to  the  Board,  nor 
do  we  do  so.  All  we  ask  of  the  Board  is  to  give  clear 
indication  that  it  has  exercised  the  discretion  with 
which  Congress  has  empowered  it.  This  is  to  affirm 
most  emphatically  the  authority  of  the  Board.” 

Section  8(b)  of  the  Administrative  Procedure  Act  carries 
forward  this  requirement,  with  something  in  addition.  The 
first  sentence  of  that  section  is  as  follows:  “The  record 
shall  show  the  ruling  upon  each  such  finding,  conclusion, 
or  exception  presented.”  Under  this  statute  it  is  now 
necessary  not  only  to  show  the  basis  of  the  agency  action 
but  also  the  decision  and  determination  with  respect  to 
each  substantial  exception  presented.  It  has  been  a  cus¬ 
tomary  practice  with  some  agencies,  particularly  with  re¬ 
spect  to  legal  problems,  to  simply  ignore  the  contentions  of 
the  parties  and  leave  it  to  the  courts  to  determine  whether 
the  action  can  be  sustained.  The  statute  now  requires  a 
definite  determination  of  every  issue,  whether  of  fact  or 
of  law.  This  new  provision  is  discussed  in  the  Attorney 
General’s  Manual  on  the  Administrative  Procedure  Act 
published  by  the  Department  of  Justice  in  1947.  The  effect 
of  this  provision  is  thus  stated  (p.  86) : 

“An  agency  which  issues  opinions  in  narrative  and 
expository  form  may  continue  to  do  so  without  making 
separate  findings  of  fact  and  conclusions  of  law.  How¬ 
ever,  such  opinions  must  indicate  the  agency’s  findings 
and  conclusions  on  material  issues  of  fact,  law  or 
discretion  with  such  specificity  ‘as  to  advise  the  parties 
and  any  reviewing  court  of  their  record  and  legal 
basis.’  ” 
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The  Board  has  signally  failed  to  advise  the  parties  and 
this  Court  as  to  its  conclusions  with  respect  to  certain 
substantial  issues  fully  presented  to  the  Board  in  the  ex¬ 
ceptions  of  petitioner  to  the  Board’s  tentative  opinion. 
These  exceptions  (App.  1232)  have  been  ignored  by  the 
Board.  Specific  exceptions  were  taken  as  to  the  following 
points  not  passed  upon  by  the  Board:  (1)  The  adequacy 
of  the  service  of  petitioner  from  and  to  points  authorized 
to  be  served  by  Slick  and  U.  S. ;  (2)  the  effect  of  the  proposed 
operations  upon  petitioner  and  its  ability  to  continue  opera¬ 
tions  without  increase  in  air  mail  pay;  (3)  the  cost  to  the 
Government  in  increased  air  mail  pay  to  petitioner  and 
other  carriers;  (4)  the  failure  of  the  Board  to  analyze  the 
evidence  and  to  make  adequate  findings  of  fact  concerning 
the  unbalanced  nature  of  the  traffic  between  these  north 
and  south  areas;  and  (5)  the  failure  of  the  Board  to  find 
that  the  operations  between  these  north  and  south  areas 
would  be  economically  feasible  and  profitable. 

The  first  three  exceptions  described  above  were  supported 
by  the  entire  testimony  of  petitioner.  The  Board’s  opinion 
does  not  deal  with  this  testimony.  There  is  nothing  to 
indicate  whether  the  Board  believes  the  existing  service 
of  petitioner  is  adequate  or  inadequate  but  it  is  submitted 
that  in  the  absence  of  a  finding  it  must  be  concluded  that 
the  Board  considers  petitioner’s  service  as  adequate.  The 
Texas  and  Louisiana  areas  are  discussed  at  Appendix  1492 
but  the  service  rendered  by  petitioner  is  not  mentioned. 
Insofar  as  this  opinion  is  concerned,  a  reader  might  con¬ 
clude  that  there  is  no  service  between  these  areas  and  that 
petitioner  had  submitted  no  evidence  concerning  it.  No¬ 
where  in  its  opinion  does  the  Board  dicuss  the  evidence  con¬ 
cerning  traffic  between  the  North  Central  and  Texas  and 
Louisiana  areas  covered  by  petitioner’s  exceptions  (App. 
1245).  The  Board’s  opinion  does  not  discuss  the  question 
of  need  or  demand  for  service  or  the  lack  of  traffic  to  sustain 
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existing  services.  Likewise,  the  Board’s  opinion  fails  to 
discuss  the  lack  of  balance  between  northbound  and  south¬ 
bound  traffic,  growing  out  of  the  lack  of  traffic  northbound. 
The  onlv  answer  that  the  Board  offers  is  its  desire  to 
experiment.  It  is  submitted  that  this  is  not  a  sufficient 
answer  nor  does  it  satisfy  the  requirements  of  Section  8(b) 
of  the  Administrative  Procedure  Act. 

The  Board  has  made  no  findings  as  to  the  economic 
feasibility  of  the  proposed  operation  by  Slick  and  U.  S.  It 
has  refused  to  accept  the  evidence  of  past  operations  show¬ 
ing  substantial  losses  or  to  give  any  rational  explanation 
of  how  those  losses  would  be  changed  in  the  future.  Under 
the  ruling  of  this  Court  in  United  Air  Lines  v.  Civil  Aero¬ 
nautics  Board ,  supra ,  it  is  essential  that  the  Board  make 
a  finding  as  to  probable  revenues  and  expenses.  This  the 
Board  has  not  done  although  this  decision  was  specifically 
called  to  the  attention  of  the  Board  in  petitioner’s  excep¬ 
tions  (App.  1251).  The  failure  to  make  such  findings  con¬ 
stitutes  clear  error  of  law. 

The  failure  of  the  Board  to  pass  upon  or  consider  the 
evidence  submitted  by  petitioner  and  its  specific  excep¬ 
tions  is  in  direct  contravention  of  Section  8(b)  of  the  Ad¬ 
ministrative  Procedure  Act  and  the  order  of  the  Board 
should  be  set  aside  for  that  reason  alone. 

Conclusion 

The  record  contains  no  substantial  evidence  and  the  report 
lacks  adequate  findings  to  support  the  issuance  of  the 
proposed  certificates  to  Slick  and  U.  S.,  in  competition  with 
the  services  of  petitioner.  The  Board  erred  in  determin¬ 
ing  that  the  basic  issue  is  primarily  promotional  in  char¬ 
acter  and  that  it  is  not  bound  by  the  evidence  in  the  record. 
Important  subsidiary  findings  of  the  Board,  particularly 
as  to  traffic  potential  and  availability  of  traffic  from  the 
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Texas  and  Louisiana  areas,  are  not  based  upon  substantial 
evidence  and  are  in  fact  contrary  to  the  evidence.  Further¬ 
more,  the  opinion  of  the  Board  fails  to  discuss  the  evidence 
of  petitioner,  specifically  called  to  the  attention  of  the 
Board  by  its  exceptions,  and  therefore  does  not  conform 
to  the  requirements  of  Section  8(b)  of  the  Administrative 
Procedure  Act. 

For  the  above  reasons,  and  others  developed  in  the  briefs 
of  other  petitioners  and  adopted  herein,  the  order  of  the 
Board  should  be  set  aside. 

Respectfully  submitted, 
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Questions  Presented 

The  general  question  presented  is  whether  the  record 
before  the  Civil  Aeronautics  Board  contains  substantial 
evidence  and  whether  its  report  contains  adequate  findings, 
to  justify  the  issuance  of  certificates  of  public  convenience 
and  necessity  to  certain  applicants  to  engage  in  air  trans¬ 
portation  of  property  between  points  in  the  United  States. 
This  brief  deals  with  the  following  specific  questions : 

1.  Whether  the  record  and  findings  justify  the  issuance 
of  a  certificate  to  U  S.  Airlines  between  Chicago,  Cincinnati, 
Detroit,  Toledo,  Columbus  and  Dayton,  on  the  one  hand, 
and  Atlanta,  Savannah,  Jacksonville  and  Miami,  on  the 
other,  and  between  all  said  points,  on  the  one  hand,  and 
New  Orleans  and  Baton  Rouge,  on  the  other;  and  to  Slick 
Airwavs  between  Cincinnati  and  Fort  Worth-Dallas,  in  view 
of  the  existing  adequate  service  of  petitioner  and  other 
air  carriers  between  said  points. 

2.  Whether  there  is  anv  substantial  basis  for  the  Board’s 

basic  finding  that  there  is  an  existing  potential  domestic 

traffic  for  air  freight  of  not  less  than  one  billion  ton-miles 

annuallv. 

* 

3.  Whether  the  Board’s  conclusions  are  based  upon  sub¬ 
stantial  evidence  or  upon  its  own  theory,  hypothesis  and  con¬ 
jecture  apart  from  evidence. 

4.  Whether  the  order  of  the  Board  can  be  sustained  in 
view  of  its  failure  to  comply  with  Section  8(b)  of  the  Ad¬ 
ministrative  Procedure  Act  in  failing  to  rule  definitely  upon 
petitioner’s  exceptions  to  the  Board’s  tentative  opinion. 

Petitioner  adopts  the  argument  of  other  petitioners  with 
respect  to  other  questions  presented. 
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Jurisdictional  Statement 

Petition  herein  was  filed  on  September  26,  1949,  to  review 
the  decision  and  order  of  the  Civil  Aeronautics  Board  dated 
July  29,  1949,  in  the  Air  Freight  Case  (Docket  Nos.  S10 
et  al.  and  730  et  al.),  directing  issuance  of  certificates  of 
public  convenience  and  necessity  to  engage  in  air  transpor¬ 
tation  of  property  to  four  applicants.  Petitioner  as  a  com¬ 
petitive  air  carrier  was  permitted  to  intervene  and  actively 
participated  in  said  proceeding.  This  Court  has  jurisdic¬ 
tion  under  Section  1006  of  the  Civil  Aeronautics  Act  of  June 
23,  1938,  c.  601  (52  Stat.  973,  49  U.S.C.  646). 

Statement  of  the  Case 

Petitioner,  a  Louisiana  corporation,  holds  a  certificate 
as  an  air  carrier  and  is  engaged  in  the  air  transportation 
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of  persons,  property  and  mail  between  Chicago  on  the  north 
and  New  Orleans,  La.,  and  Miami,  Fla.,  on  the  south,  via 
Atlanta,  Ga.  and  other  intermediate  points.  Petitioner,  in 
conjunction  with  Transcontinental  and  Western  Air,  Inc., 
also  renders  service  between  Detroit,  Mich.,  and  Toledo, 
Columbus  and  Dayton,  Ohio,  on  the  north,  and  Atlanta, 
New  Orleans  and  Miami  and  other  southern  points.  In 
this  proceeding  the  Board  consolidated  for  hearing  a  num¬ 
ber  of  applications  for  certificates  of  public  convenience  and 
necessity  to  transport  property  or  property  and  mail  be¬ 
tween  points  and  areas  in  the  United  States.  Petitioner  was 
permitted  to  intervene  and  actively  participated  in  the 
proceedings. 

The  order  complained  of  authorized  the  issuance  of  tem¬ 
porary  certificates  of  public  convenience  and  necessity  to 
two  applicants,  which  would  be  competitive  with  petitioner. 
These  applicants  are  U.  S.  Air  Lines,  Inc.,  hereinafter 
called  LT.  S.,  and  Slick  Airways,  Inc.,  hereinafter  called  Slick. 
Both  applicants  have  been  authorized  for  some  time  to  en¬ 
gage  in  certain  operations  under  the  provisions  of  Section 
292.5  of  the  Board’s  Economic  Regulations,  recently  re¬ 
designated  as  Section  295  (14  Fed.  Reg.  4351,  4352).  The 
actual  operations  by  U.  S.  in  the  authorized  area  under  its 
Letter  of  Registration  have  been  limited,  sporadic  and  non- 
continuous.  The  order  complained  of  authorizes  U.  S.  to 
engage  in  transportation  of  property  by  air  between  the 
following  points  in  competition  with  services  now  provided 
by  petitioner,  namely :  Between  Chicago,  Cincinnati,  Toledo, 
Columbus  and  Dayton,  on  the  one  hand,  and  Atlanta,  Sa¬ 
vannah,  Jacksonville  and  Miami,  on  the  other;  and  between 
all  of  said  points,  on  the  one  hand,  and  between  New  Or¬ 
leans  and  Baton  Rouge,  on  the  other.  It  wrould  also  permit 
Slick  to  compete  with  petitioner  between  Cincinnati  and 
Fort  Worth-Dallas,  Texas. 
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The  underlying  theory  of  the  applicants  was  that  they 
could  render  an  improved  service  in  the  transportation  of 
property  by  air  upon  an  area  basis  rather  than  over  fixed 
routes.  This  concept  was  based  upon  the  idea  that  the  de¬ 
mand  for  service  in  the  transportation  of  property  or  freight 
changed  from  time  to  time  and  that  the  certificate  should 
authorize  a  flexible  service  adjustable  to  demand.  While  it 
was  difficult  to  fit  this  plan  into  the  requirements  of  the  Act 
as  to  definite  schedules  and  routes,  applicants  insisted  that 
flexibility  was  the  essence  of  their  proposal,  which  would 
distinguish  their  service  from  that  of  protesting  air  carrier 
interveners. 

The  position  of  petitioner  is  that  the  existing  services 
between  Chicago,  on  the  one  hand,  and  Atlanta,  Jacksonville 
and  Miami,  on  the  other,  are  more  than  adequate  and  that 
U.  S.  has  failed  to  prove  that  it  would  provide  any  new  or 
additional  service  of  value  to  the  public.  Petitioner  and 
Eastern  Airlines  provide  between  Chicago  and  Atlanta  a 
total  of  eleven  flights  per  day,  three  of  which  are  all-cargo 
and  at  least  two  of  which  are  in  Constellation  equipment. 
Similarly  they  provide  between  Chicago  and  Miami  a  total 
of  fourteen  flights  daily  during  the  winter  season  and  a 
smaller  number  of  flights  at  other  seasons  of  the  year.  Like¬ 
wise,  twelve  flights  daily  are  provided  between  Atlanta  and 
New  Orleans.  The  average  load  factor  on  the  most  favor¬ 
able  all-cargo  flights,  including  mail  and  express  from  Chi¬ 
cago  to  Atlanta,  is  only  50.78  per  cent  (App.  5293).  There 
was  no  evidence  of  any  need  or  demand  for  service  that  was 
not  being  satisfied  (App.  2364,  2901).  Statistics  of  freight 
ton-miles  flown  by  petitioner  since  the  inauguration  of 
freight  operations  shows  that  the  service  has  been  increased 
and  expanded  continually  "with  the  increase  in  demand. 

The  Board  has  absolutely  failed  to  pass  upon  this  ques¬ 
tion  in  its  opinion.  It  has  not  dealt  with  any  specific  facts. 
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By  a  mere  general  statement  it  has  arrived  at  the  conclu¬ 
sion  that  there  should  be  an  additional  carrier  in  this  terri¬ 
tory  without  showing  the  foundation  for  its  conclusion 
(App.  14S8,  1489).  Actually  the  award  to  U.  S.  is  contrary 
to  its  representation  to  the  Board  that  both  the  Northeast 
and  the  California  areas  are  essential  to  successful  opera¬ 
tion.  Although  the  purpose  of  Section  292.5  of  the  Eco¬ 
nomic  Regulations  was  to  provide  an  experimental  period 
to  determine  the  economic  soundness  of  transportation  of 
air  freight  by  property-only  carriers,  the  Board  has  failed 
to  examine  the  experience  of  U.  S.  to  show  whether  that 
experience  wmuld  support  the  conclusion  reached.  The 
Board  has  made  a  general  statement  of  potential  (App. 
1468)  without  allocating  that  so-called  potential  to  the 
specific  area  involved. 

Petitioner  particularly  objects  to  the  conclusion  expressed 
by  the  Board  under  the  heading  of  Nature  of  the  Issues 
(App.  1472-1474)  where  the  Board  concludes  that  its  deter¬ 
mination  is  not  necessarily  predicated  upon  the  facts  of 
record. 

Nowhere  in  the  Board’s  opinion  is  there  a  statement  of 
fact  or  rational  basis  supporting  its  conclusion  that  certifi¬ 
cates  should  be  awarded  to  applicants  in  competition  with 
the  service  of  petitioner. 

Statutes  Involved 

This  proceeding  involves  consideration  of  the  following 
sections  of  the  Civil  Aeronautics  Act  of  June  23,  1938,  c. 
601  (52  Stat.  973)  U.  S.  C.  Title  49,  paragraphs  401-681: 

Section  401(a):  No  air  carrier  shall  engage  in  any 
air  transportation  unless  there  is  in  force  a  certificate 
issued  by  the  Authority  authorizing  such  air  carrier 
to  engage  in  such  transportation ;  Provided,  That  if  an 
air  carrier  is  engaged  in  such  transportation  on  the 
date  of  the  enactment  of  this  Act,  such  air  carrier  may 
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continue  so  to  engage  between  the  same  terminal  and 
intermediate  points  for  one  hundred  and  twenty  days 
after  said  date,  and  thereafter  until  such  time  as  the 
Authority  shall  pass  upon  an  application  for  a  certifi¬ 
cate  for  such  transportation  if  within  said  one  hundred 
and  twenty  days  such  air  carrier  files  such  application 
as  provided  herein. 

Section  401(b):  Application  for  a  certificate  shall 
be  made  in  writing  to  the  Authority  and  shall  be  so 
verified,  shall  be  in  such  form  and  contain  such  infor¬ 
mation,  and  shall  be  accompanied  by  such  proof  of 
service  upon  such  interested  persons,  as  the  Authority 
shall  by  regulation  require. 

Section  401(c) :  Upon  the  filing  of  any  such  applica¬ 
tion,  the  Authority  shall  give  due  notice  thereof  to  the 
public  by  posting  a  notice  of  such  application  in  the 
office  of  the  secretary  of  the  Authority  and  to  such 
other  persons  as  the  Authority  may  by  regulation  deter¬ 
mine.  Any  interested  person  may  file  with  the  Author¬ 
ity  a  protest  or  memorandum  of  opposition  to  or  in 
support  of  the  issuance  of  a  certificate.  Such  applica¬ 
tion  shall  be  set  for  public  hearing,  and  the  Authority 
shall  dispose  of  such  application  as  speedily  as  pos¬ 
sible. 

Section  401(d)(1) :  The  Authority  shall  issue  a  cer¬ 
tificate  authorizing  the  wliole  or  any  part  of  the  trans¬ 
portation  covered  by  the  application,  if  it  finds  that  the 
applicant  is  fit,  willing,  and  able  to  perform  such  trans¬ 
portation  properly,  and  to  conform  to  the  provisions 
of  this  Act  and  the  rules,  regulations,  and  requirements 
of  the  Authority  hereunder,  and  that  such  transporta¬ 
tion  is  required  by  the  public  convenience  and  neces¬ 
sity;  otherwise  such  application  shall  be  denied. 

Section  401(d)(2):  In  the  case  of  an  application 
for  a  certificate  to  engage  in  temporary  air  transporta¬ 
tion,  the  Authority  mav  issue  a  certificate  authorizing 
the  whole  or  any  part  thereof  for  such  limited  periods 
as  may  be  required  by  the  public  convenience  and  neces¬ 
sity,  if  it  finds  that  the  applicant  is  fit,  willing,  and 
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able  properly  to  perform  such  transportation  and  to 
conform  to  the  provisions  of  this  Act  and  the  rules, 
regulations,  and  requirements  of  the  Authority  here¬ 
under. 

Administrative  Procedure  Act,  5  U.  S.  C.  1006 : 

§  1006.  Hearings;  presiding  officers;  powers  and 
duties;  burden  of  proof;  evidence ;  record  as  basis  for 
decision 

In  hearings  which  section  1003  or  1004  of  this  title 
requires  to  be  conducted  pursuant  to  this  section - 

(c)  Except  as  statutes  otherwise  provide,  the  pro¬ 
ponent  of  a  rule  or  order  shall  have  the  burden  of 
proof.  Any  oral  or  documentary  evidence  may  be  re¬ 
ceived,  but  every  agency  shall  as  a  matter  of  policy 
provide  for  the  exclusion  of  irrelevant,  immaterial,  or 
unduly  repetitious  evidence  and  no  sanction  shall  be 
imposed  or  rule  or  order  be  issued  except  upon  consid¬ 
eration  of  the  whole  record  or  such  portions  thereof 
as  may  be  cited  by  any  party  and  as  supported  by  and 
in  accordance  with  the  reliable,  probative,  and  substan¬ 
tial  evidence.  Every  party  shall  have  the  right  to 
present  his  case  or  defense  by  oral  or  documentary 
evidence,  to  submit  rebuttal  evidence,  and  to  conduct 
such  cross-examination  as  may  be  required  for  a  full 
and  true  disclosure  of  the  facts.  In  rule  making  or 
determining  claims  for  money  or  benefits  or  applica¬ 
tions  for  initial  licenses  any  agency  may,  where  the 
interest  of  any  party  will  not  be  prejudiced  thereby, 
adopt  procedures  for  the  submission  of  all  or  part  of 
the  evidence  in  written  form. 

•  •••••• 

§  1007.  Initial  decisions;  conclusiveness ;  review  by 
agency;  submissions  by  parties;  contents  of  decisions ; 
record 

In  cases  in  which  a  hearing  is  required  to  be  con¬ 
ducted  in  conformity  with  section  1006  of  this  title - 

•  •••••# 
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(b)  Prior  to  each  recommended,  initial,  or  tentative 
decision,  or  decision  upon  agency  review  of  the  decision 
of  subordinate  officers  the  parties  shall  be  afforded  a 
reasonable  opportunity  to  submit  for  the  consideration 
of  the  officers  participating  in  such  decisions  (1)  pro¬ 
posed  findings  and  conclusions,  or  (2)  exceptions  to  the 
decisions  or  recommended  decisions  of  subordinate 
officers  or  to  tentative  agency  decisions,  and  (3)  sup¬ 
porting  reasons  for  such  exceptions  or  proposed  find¬ 
ings  or  conclusions.  The  record  shall  show  the  ruling 
upon  each  such  finding,  conclusion,  or  exception  pre¬ 
sented.  All  decisions  (including  initial,  recommended, 
or  tentative  decisions)  shall  become  part  of  the  record 
and  include  a  statement  of  (1)  findings  and  conclu¬ 
sions,  as  well  as  the  reasons  or  basis  therefor,  upon 
all  the  material  issues  of  fact,  lawT,  or  discretion  pre¬ 
sented  on  the  record;  and  (2)  the  appropriate  rule, 
order,  sanction,  relief,  or  denial  thereof.  June  11, 1946, 
c.  324,  §  8,  60  Stat.  242. 

Statement  of  Points 

In  this  appeal,  Petitioner  intends  to  rely  upon  the  follow¬ 
ing  points,  among  others : 

(a)  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  justify  the  issuance  of 
the  certificate  to  U.  S.  Airlines  and  other  carriers,  partic¬ 
ularly  between  Chicago,  Cincinnati,  Detroit,  Toledo,  Colum¬ 
bus  and  Dayton,  on  the  one  hand,  and  Atlanta,  Savannah, 
Jacksonville  and  Miami,  on  the  other,  and  between  all  said 
points  on  the  one  hand,  and  New  Orleans  and  Baton  Rouge, 
on  the  other. 

(b)  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  justify  the  issuance  of 
the  certificate  to  Slick  Airways,  Inc.,  particularly  between 
Cincinnati  and  Fort  Worth  and  Dallas. 

(c)  The  Board  erred  in  failing  to  give  proper  considera¬ 
tion  or  make  adequate  findings  based  upon  substantial 
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evidence  as  to  the  cargo  service  of  Petitioner  and  other 
carriers  between  the  above-named  points  and  the  effect  of 
the  proposed  authorization  upon  Petitioner  and  the  other 
carriers. 

(d)  The  Board  failed  to  consider  or  make  appropriate 
findings  concerning  the  adequacy  of  the  existing  services 
of  Petitioner  and  other  carriers. 

(e)  The  Board  failed  to  make  any  finding  whatsoever 
with  regard  to  the  potential  traffic,  or  need  for  additional 
service,  between  the  points  it  has  authorized  U.  S.  Airlines 
to  serve. 

(f)  The  certificate  issued  to  U.  S.  Airlines  and  other 
carriers  fails  to  conform  with  the  requirements  of  the 
statute,  particularly  Section  401  (f),  in  that  it  fails  to 
authorize  specific  routes  and  “the  service  to  be  rendered.” 

(g)  The  certificate  issued  to  U.  S.  Airlines  and  other 
carriers  is  in  effect  an  area  certificate,  which  the  Board 
is  not  authorized  to  grant. 

(h)  The  Board  exceeded  its  power  under  the  Act  in  issu¬ 
ing  a  certificate  to  U.  S.  Airlines  which  authorized  U.  S. 
Airlines  to  engage  in  transportation,  for  which  it  had 
not  applied. 

(i)  The  Board  erred  in  determining  that  the  direction 
of  Congress  to  promote  and  develop  transportation  by  air 
gave  it  power  to  indulge  in  experiments  and  to  grant  au¬ 
thorizations  not  supported  by  substantial  evidence  or  con- 
trarv  to  such  evidence. 

(j)  The  Board  erred  in  determining  that  its  power  is 
greater  than  that  of  like  agencies  operating  under  similar 
or  related  acts  of  Congress. 

(k)  The  Board’s  Order  is  not  supported  by  substantial 
evidence  of  record  as  required  by  the  Civil  Aeronautics 
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Act,  the  Administrative  Procedure  Act  and  the  Constitution, 
but  is  based  upon  speculation  and  surmise. 

(l)  The  Board’s  Order  is  not  based  on  the  whole  record 
and  erroneously  disregards  substantial  evidence  of  record 
requiring  a  conclusion  contrary  to  that  reached  by  the 
Board. 

(m)  The  Board’s  Opinion  upon  which  the  Order  is  based 
fails  to  set  forth  fundamental  findings  of  fact  supported 
by  substantial  evidence  of  record  to  show  the  basis  for  the 
conclusions  reached. 

(n)  The  Board’s  Order  is  contrary  to  Section  401(d) 
of  the  Civil  Aeronautics  Act  in  that  the  record  fails  to 
establish  by  substantial  evidence  that  the  public  convenience 
and  necessity  require  the  transportation  authorized  and 
that  the  applicants  are  fit,  willing  and  able  to  provide  such 
transportation. 

(o)  The  Board  misconstrued  the  stated  objectives  and 
policy  of  Section  2  of  the  Civil  Aeronautics  Act  as  a  grant 
of  power  extending  the  specific  authority  granted  in  other 
sections  of  the  Act. 

(p)  The  following  basic  findings  and  many  others  are  not 
supported  by  substantial  evidence  but  are  contrary  thereto : 

(1)  The  potential  volume  of  air  freight  in  the  United 
States  under  present  rates  is  one  billion  ton-miles  an- 
nuallv. 

(2)  The  potential  volume  of  air  freight  in  the  United 
States  is  sufficient  to  support  economical  operations  by 
the  applicants. 

(3)  The  data  concerning  operations  of  the  applicants 
during  the  past  two  years  are  not  sufficiently  probative 
to  form  a  basis  for  the  Board’s  decision. 

(4)  The  certification  of  the  applicants  will  not  inflict 
a  destructive  diversion  of  revenues  upon  the  existing 
certificated  carriers. 
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(5)  The  certification  of  the  applicants  is  needed  to 
supply  a  yardstick  of  the  costs  and  efficiency  of  the 
presently  certificated  carriers. 

(6)  The  certification  of  the  applicants  is  required 
to  develop  fully  the  air  freight  potential  in  this  country. 

(7)  The  applicants  are  fit,  willing  and  able  to  provide 
the  authorized  transportation. 

(q)  The  Board’s  Opinion  and  Order  fail  to  rule  upon 
exceptions  duly  taken  by  Petitioner  and  other  interveners  to 
the  Board’s  tentative  decision,  as  required  by  Section  8(b) 
of  the  Administrative  Procedure  Act  (60  Stat.  245;  5  U.S.C. 
1001,  1008). 

(r)  The  Board  failed  to  find,  as  required  by  Section  401 
of  the  Act,  that  U.  S.  Airlines,  Inc.  is  fit,  willing  and  able 
to  perform  the  transportation  authorized  by  its  certificate. 

Summary  of  Argument 

1.  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  justify  the  issuance  of  the 
certificate  to  U.  S.,  particularly  between  Chicago,  Cincinnati, 
Detroit,  Toledo,  Columbus  and  Dayton,  on  the  one  hand,  and 
Atlanta,  Savannah,  Jacksonville  and  Miami,  on  the  other, 
and  between  all  said  points  on  the  one  hand,  and  New 
Orleans  and  Baton  Rouge,  on  the  other,  and  to  Slick  be¬ 
tween  Cincinnati  and  Fort  TTorth-Dallas. 

2.  There  is  no  substantial  basis  for  the  Board’s  finding 
that  “there  is  an  existing  potential  domestic  traffic  for  air 
freight  of  not  less  than  one  billion  ton-miles  annually” 
(App.  1468). 

3.  The  Board  has  not  complied  with  Rule  7  (c)  of  the  Ad¬ 
ministrative  Procedure  Act  in  that  its  findings  and  conclu¬ 
sions  have  not  been  “in  accordance  with  the  reliable,  proba¬ 
tive  and  substantial  evidence”,  but  instead,  have  been  based 
upon  its  own  theory,  hypothesis  or  conjecture  apart  from 
the  evidence.  If  the  statute  is  properly  construed  as  grant- 
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ing  the  Board  such  power,  it  is  unconstitutional  as  a  dele¬ 
gation  of  legislative  power. 

4.  The  opinion  of  the  Board,  in  numerous  instances  fails 
to  comply  with  Section  8(b)  of  the  Administrative  Procedure 
Act  in  that  it  does  not  show  the  Board’s  ruling  and  conclu¬ 
sion  as  to  material  issues  of  fact,  law  and  discretion  raised 
by  petitioner’s  exceptions  to  the  tentative  opinion. 

Argument 

The  statement  of  points  heretofore  set  forth  includes 
a  number  of  points  not  specifically  discussed  herein.  Peti¬ 
tioners  in  other  appeals  consolidated  herewith  will  develop 
these  points.  Petitioner  adopts  their  arguments  as  a  part 
of  this  brief. 

1.  The  Certificates  issued  to  U.  S.  and  Slick,  in  Competition 

with  Petitioner,  were  not  Justified 

The  opinion  of  the  Board  deals  only  with  generalities. 
The  specific  evidence  and  contentions  of  petitioner  are  not 
discussed  or  passed  upon.  The  basis  of  its  reasoning  and 
action  is  not  disclosed,  unless  it  appears  in  the  following 
paragraph  taken  from  Appendix  1488-1489: 

“The  historic  traffic  and  the  indicated  air  freight 
potential  in  the  north-south  direction  in  the  eastern 
part  of  the  country  is  not  as  great  as  over  the  east- 
west  transcontinental  routes.  The  record  indicates, 
however,  a  substantial  potential  between  the  Northeast 
and  North  Central  areas,  on  the  one  hand,  and  the 
Southeast  and  Louisiana  areas,  on  the  other.  The  rate 
of  development  of  this  traffic  to  date  has  not  approached 
that  realized  on  the  east-west  routes,  yet  the  basic 
characteristics  underlying  the  east-west  traffic  are  also 
found  to  exist  north-south  in  this  section  of  the  countrv. 
The  north-south  distances  appear  great  enough  to 
warrant  air  freight  service,  yet  the  lesser  distances 
between  the  Southeast  and  Louisiana  areas  and  north- 
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era  markets,  as  compared  to  those  from  California  and 
Texas,  should  give  the  former  a  favorable  competitive 
margin.  Such  considerations  lead  us  to  conclude  that 
the  authorization  of  one  property-only  carrier  to 
operate  north-south  between  the  Northeast  and  North 
Central  areas,  on  the  one  hand,  and  the  Southeast  and 
Louisiana  areas,  on  the  other,  is  required  by  the  public 
convenience  and  necessity  and  is  necessary  to  round  out 
the  coverage  in  property-only  service.” 

What  the  Board  meant  by  the  quoted  statement  we  do 
not  know.  If  there  is  such  a  thing  as  an  air  freight  potential, 
the  Board  has  not  indicated  its  relation  to  the  specific  points 
involved  or  what  traffic  or  the  extent  thereof  that  is  avail¬ 
able  between  said  points.  The  specific  evidence  introduced 
by  petitioner  shows  that  all  present  demand,  as  well  as  any 
increase  thereof  in  the  foreseeable  future,  is  well  taken  care 
of  by  the  service  of  petitioner  and  other  airlines  operating 
in  the  area,  and  that  petitioner  has  continually  increased 
its  service  whenever  need  therefor  appeared. 

The  reasoning  of  the  Board  appears  to  be  this:  If  the 
longer  distance  between  California  and  the  Northeast  can 
support  three  property-only  air  carriers,  then  the  shorter 
distance  between  the  North  and  the  South  should  support 
at  least  one  property-only  air  carrier.  That  seems  to  be 
the  sum  and  substance  of  the  Board’s  reasoning. 

At  Appendix  1485,  the  Board  found  that  the  North 
Central-Southeast  areas  were  seventh,  or  second  from  the 
last,  in  the  order  of  descending  traffic  volume.  If  proper 
consideration  had  been  given  to  the  existing  services 
furnished  by  petitioner  and  other  air  carriers,  the  conclu¬ 
sion  would  have  been  reached  that  there  is  no  need  for 
additional  sendee  between  these  areas.  However,  as  we 
shall  discuss  in  more  detail  later  on  in  this  brief,  the  Board 
seems  to  have  arrived  at  its  conclusion  without  regard  to 
the  evidence. 
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The  record  contains  no  evidence  and  the  opinion  contains 
no  finding,  to  support  the  conclusion  that  there  is  public 
need  for  the  service  between  north  central  and  south¬ 
eastern  points.  On  the  other  hand,  the  record  affirmatively 
shows  that  the  existing  freight  traffic  is  not  sufficient  to 
sustain  the  necessary  transportation  costs  and  that  the 
authorized  operation  is  bound  to  be  uneconomic  and  un¬ 
sound. 

Nowhere  in  the  Board’s  opinion  does  it  discuss  Delta’s 
operations  between  these  points  or  the  effect  of  the  proposed 
authorization  upon  Delta.  Petitioner  submitted  a  substantial 
number  of  exhibits  showing  the  history  of  its  operation, 
the  development  of  freight  traffic  upon  a  sound  economic 
basis  and  the  volume  of  service  now  being  rendered.  This 
traffic  is  now  making  a  substantial  contribution  to  the  sup¬ 
port  of  petitioner.  Much  of  petitioner’s  freight  service 
is  rendered  in  combination  aircraft  (carrying  passengers, 
freight  and  mail)  and  additional  revenue  is  earned  from 
the  transportation  of  freight  without  substantial  increased 
cost.  At  this  time  when  the  certificated  air  carriers  are 
doing  their  utmost  to  increase  revenues  and  decrease  costs 
and  the  responsibility  of  the  Government  with  respect  to 
air  mail  pay,  it  would  seem  that  the  Board  should  have 
given  full  and  careful  consideration  as  to  the  effect  that 
any  proposed  authorization  would  have  upon  the  traffic 
and  revenues  of  such  carriers.  Nevertheless,  examination 
of  the  Board’s  opinion  does  not  indicate  that  it  gave  any 
consideration  to  this  very  important  subject,  and  for  this 
reason  alone  the  order  should  be  set  aside. 

The  arbitrary  nature  of  the  Board’s  action,  contrary 
to  the  position  and  contentions  of  the  parties,  is  made  to 
appear  most  clearly  by  the  fact  that  U.  S.  has  not  contended 
that  it  could  conduct  a  successful  operation  between  the 
areas  authorized  by  the  Board.  In  its  brief  to  the  Board 
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dated  August  16,  1948,  page  8,  it  said:  “Successful  opera¬ 
tion  requires  that  U.  S.  Air  Lines  be  certificated  into  at 
least  two  air  freight  areas.  These  areas  are  the  Northeast 
area  and  the  California  area.”  When  it  is  remembered 
that  the  main  base  of  U.  S.  is  in  Florida,  and  that  it  has 
had  considerable  experience  in  handling  north-south  traffic, 
which  it  found  to  be  so  unprofitable  that  it  discontinued 
operations  over  an  extended  period  (see  Appendix  5041), 
it  must  be  clear  that  this  authorization  to  U.  S.  was  con¬ 
ceived  by  the  Board  out  of  its  own  imagination  and  is  not 
based  upon  evidence  or  the  contentions  of  the  parties. 

The  same  situation  applies  with  respect  to  the  proposed 
authorization  of  Slick  to  operate  between  Cincinnati  and 
Fort  Worth-Dallas. 

2.  There  is  no  Substantial  Basis  for  the  Board’s  Finding 
that  “there  is  an  Existing  Potential  Domestic  Traffic 
for  Air  Freight  of  not  less  than  One  Billion  Ton-Miles 
Annually” 

This  finding  (App.  1468)  is  the  key  finding  underlying 
and  explaining  the  action  of  the  majority  of  the  Board. 
It  is  an  over-all  speculation  or  guess.  It  is  not  related 
to  any  particular  kind  of  traffic  or  to  any  particular  move¬ 
ment.  Yet  this  is  the  basis  upon  which  the  Board  has  acted. 

A  number  of  the  specific  findings  of  fact  made  by  the 
Board  are  utterlv  inconsistent  with  this  conclusion.  The 
Board  conceived  the  idea  of  granting  Letters  of  Registra¬ 
tion  to  the  non-scheduled  cargo  carriers  as  an  experiment 
in  which  they  would  be  permitted  to  demonstrate  the 
economic  feasibility  of  their  services.  It  now  has  the  bene¬ 
fit  of  that  experiment  but  it  rejects  the  result,  apparently 
because  the  potential  traffic  as  reflected  thereby  does  not 
come  up  to  what  it  feels  it  should  have  been.  Projected 
into  the  future,  the  statistical  results  of  the  experiment 
would,  according  to  the  Board’s  own  figures,  indicate  an 
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air  freight  movement  of  200  million  ton-miles  annually  in 
1950  and  250  million  ton-miles  annually  in  1953.  The 
Board  is  not  satisfied  with  the  result,  and  in  spite  of  the 
facts,  it  concludes  that  the  potential  air  freight  is  many 
times  that  amount  (App.  1459). 

Further,  the  Board  found  that  many  commodities  es¬ 
sential  and  important  in  our  economic  life  are  not  ap¬ 
propriate  air  candidates  for  numerous  reasons  including 
bulk  and  value  of  the  commodity,  need  for  rapid  transporta¬ 
tion,  and  others.  At  Appendix  1460  the  Board  found : 

“It  is  recognized  that  air  freight,  in  its  present  stage 
at  least,  is  a  relatively  high  cost  medium  of  trans¬ 
portation  and  the  cost,  aside  from  other  factors,  would 
act  as  a  deterrent  to  any  appreciable  movement  of  the 
greater  percentage  of  products  now  moving  in  inter¬ 
state  commerce.  For  example,  air  freight  will  hardly 
compete  in  any  appreciable  degree  with  surface  trans¬ 
portation  for  the  carriage  of  such  bulk  products  as 
ores,  coal,  unfabricated  steel,  cotton,  wheat,  etc.  Yet 
such  items  form  an  important  and  essential  part  of 
the  economic  life  and  activity  of  many  areas.” 

Yet  in  reaching  its  final  judgment  as  to  the  potential  traffic, 
the  Board  has  ignored  this  specific  finding. 

With  respect  to  the  movement  of  perishables,  a  subject 
of  considerable  controversy  in  this  record,  the  Board  had 
this  to  say:  (App.  1464,  1465) 

“In  freight  operations  by  whatever  means,  the  one¬ 
way  nature  of  the  traffic  has  historically  presented 
problems  of  directional  unbalance.  There  are  heavy 
concentrations  of  industrial  production  in  the  north¬ 
east  and  Great  Lakes  areas  of  the  country.  Agri¬ 
cultural  production  predominates  across  the  southern 
states  from  Florida  to  California.  #  #  #  For  a  full 
development  of  the  air  freight  potential  out  of  the 
industrial  areas,  there  is  indicated  a  need  for  a  reverse 
flow  of  agricultural  or  other  commodities.  With  the 
exception  of  the  new  traffic  in  cut  flowers,  the  move- 
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ment  of  such  produce  to  date  has  not  been  very  sub¬ 
stantial.” 

And  further  on,  the  Board  reluctantly  concludes:  (App. 
1466) 

‘‘While  this  matter  is  highly  conjectural,  given  only 
the  equipment  now  available  and  under  prevailing 
economic  conditions,  we  are  inclined  to  agree  with 
those  who  foresee  a  protracted  period  of  experiment 
and  promotion  before  a  material  penetration  of  the 
travel  market  in  fruits  and  vegetables  can  be  ac¬ 
complished.” 

At  Appendix  1458  the  Board  found  that  the  total  ton-miles 
of  all  freight  carried  bv  certificated  carriers  and  non- 
certificated  applicants  in  1948  was  115,962,035  ton-miles. 
How  the  Board  converted  this  figure  into  an  existing 
potential  of  one  billion  ton-miles  does  not  appear  in  the 
opinion  and  is  anybody’s  guess.  But  it  is  upon  the  basis 
of  that  conclusion  and  estimate  that  the  Board’s  action 
was  taken  in  this  proceeding.  The  facts  do  not  show  the 
basis.  This  estimate  would  amount  to  nearly  two-thirds 
of  the  entire  movement  by  rail  express  for  the  year  1941, 
as  found  by  the  Board  (App.  1467). 

We  submit  that  the  conclusion  of  the  Board  as  to  the 
‘‘existing  potential  domestic  traffic  for  air  freight”  is  with¬ 
out  substantial  evidence  to  support  it  and  that  the  order  of 
the  Board  was  the  direct  result  of  this  erroneous  finding. 

3.  The  Board’s  Findings  are  not  Based  upon  Substantial 

Evidence 

As  pointed  out  in  the  preceding  topic,  the  Board’s  find¬ 
ing  as  to  traffic  potential  was  not  based  upon  substantial 
evidence  but  upon  its  own  hypothesis,  theory  or  con¬ 
jecture.  This  same  attitude  runs  throughout  the  entire 
report  with  respect  to  all  of  the  general  conclusions  reached 
by  the  Board.  The  conclusions  are  not  based  on  fact  and 
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are  often  contrary  to  the  facts.  The  Board  has  con¬ 
tinually  failed  to  deal  with  the  specific  facts  disclosed  by 
individual  situations. 

The  requirement  that  the  Board’s  findings  be  based  on 
substantial  evidence  has  always  been  in  the  statute  (Sec. 
1006(e) ).  Furthermore,  Section  7(c)  of  the  Administrative 
Procedure  Act  requires  that  “No  •  •  •  order  be  issued 
except  upon  consideration  of  the  whole  record  or  such 
portions  thereof  as  may  be  cited  by  any  party  and  as 
supported  by  and  in  accordance  with  the  reliable,  proba¬ 
tive,  and  substantial  evidence.”  Probabiy,  this  statute 
does  not  add  anything  to  the  existing  law,  but  it  does 
emphasize  the  requirement  that  the  agency  examine  the 
portions  of  the  record  cited  by  any  party  and  make  ap¬ 
propriate  disposition  of  the  evidence  and  contentions  with 
respect  thereto.  The  opinion  of  the  Board  in  this  pro¬ 
ceeding  makes  no  attempt  to  conform  to  this  requirement. 
The  attitude  of  the  Board,  as  expressed  thereby,  seems  to 
be  that  it  felt  itself  free  to  accept  or  to  ignore  the  evidence 
or  contentions  of  any  party.  It  has  not  accepted  the 
specific  evidence,  as  determinative  of  the  specific  issue  to 
which  the  evidence  was  addressed. 

The  Board’s  conclusion  to  grant  certificates  in  this  case 
is  not  based  upon  facts  of  record  but  upon  its  idea  that  it 
has  been  endowed  with  power  to  indulge  in  experiments 
along  various  lines  to  promote  and  develop  transportation 
by  air.  There  is  a  distinct  difference  of  opinion  among 
the  members  of  the  Board  on  this  point.  The  majority 
opinion  is  expressed  under  the  subtopic  “Nature  of  the 
Issues”  beginning  on  page  26.  (App.  1472.)  The  minority 
opinion  is  expressed  in  the  dissent  of  Member  Jones  and 
is  treated  at  length  in  the  45  pages  of  his  individual  opinion. 
(App.  1517,  1519.)  The  vital  character  of  this  difference 
in  opinion  is  apparent. 

The  Board  is  required  by  the  statute  to  hold  a  hearing 
and  to  issue  a  report  based  upon  the  evidence  submitted. 
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To  assume  that  the  Board  has  power  to  act  beyond  the 
evidence,  based  upon  its  own  hypotheses  or  ideas  as  to  what 
would  be  good  for  the  industry  in  an  experimental  or 
developmental  way,  is  to  make  the  hearing  and  the  require¬ 
ment  to  issue  a  report,  a  useless  procedure  and  a  waste  of 
evervbodv’s  time. 

It  is  also  fundamental  that  preambles,  like  that  of  the 
general  welfare  clause  of  the  Constitution,  do  not  constitute 
a  grant  of  power.  Similarly,  the  statement  of  policy  in 
Section  2  of  the  Act  is  not  a  grant  of  power  but  merely  a 
general  statement  of  the  objectives  of  the  Act.  Section  2  is 
a  guidepost  or  standard  that  the  Board  may  look  to,  in 
weighing  evidence  before  it ;  but  it  is  not  a  source  of  power 
unrelated  to  evidence. 

The  authority  given  the  Board  to  grant  certificates  of 
public  convenience  and  necessity  must  be  exercised  on  the 
basis  of  the  standards  set  up  in  the  Act,  and  the  Board  has 
no  greater  and  no  less  authority  than  other  similar  agencies 
exercising  like  powers.  The  Board  may  assume  no  greater 
power  because  the  words  promote  and  develop  appear  in 
the  policy  provisions  of  Section  2  of  the  Act.  In  fact,  the 
words  promote  and  develop  are  also  used  as  objectives 
in  the  regulation  of  surface  transportation  and  may  be 
found  in  the  National  Transportation  Policy  as  set  forth  in 
54  Stat.  L.  899. 

“It  is  hereby  declared  to  be  the  national  transporta¬ 
tion  policy  of  the  Congress  to  provide  for  fair  and 
impartial  regulation  of  all  modes  of  transportation 
subject  to  the  provisions  of  this  Act,  so  administered 
as  to  recognize  and  preserve  the  inherent  advantages 
of  each;  to  pro-mote  safe,  adequate,  economical,  and 
efficient  service  and  foster  sound  economic  conditions 
in  transportation  and  among  the  several  carriers;  to 
encourage  the  establishment  and  maintenance  of  rea¬ 
sonable  charges  for  transportation  services,  without 
unjust  discriminations,  undue  preferences  or  advant¬ 
ages,  or  unfair  or  destructive  competitive  practices; 
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to  cooperate  with  the  several  States  and  the  duly 
authorized  officials  thereof;  and  to  encourage  fair 
wages  and  equitable  working  conditions; — all  to  the 
end  of  developing ,  coordinating,  and  preserving  a  na¬ 
tional  transportation  system  by  water,  highway,  and 
rail,  as  well  as  other  means,  adequate  to  meet  the  needs 
of  the  commerce  of  the  United  States,  of  the  Postal 
Service,  and  of  the  national  defense.  All  of  the  provi¬ 
sions  of  this  Act  shall  be  administered  and  enforced 
with  a  view  to  carrying  out  the  above  declaration  of 
policy.”  (emphasis  supplied.) 

It  is  a  fundamental  rule  of  our  form  of  Government  that 
Congress  may  not  delegate  its  legislative  power  and  that 
when  it  creates  administrative  agencies,  it  must  set  up 
the  standards  by  which  they  are  to  be  guided.  Any  attempt 
to  transfer  legislative  power  or  to  construe  legislation  as 
granting  such  power,  is  void  as  transcending  the  Constitu¬ 
tion.  Schechter  Poultry  Corp.  v.  United  States ,  295  U.  S. 
495,  79  L.  Ed.  1570;  Panama,  Refining  Co.  v.  Ryan ,  293  U.  S. 
3SS,  79  L.  Ed.  446.  When  the  Board  assumes  to  act  beyond 
the  evidence,  it  is  from  a  legal  standpoint  an  attempt  to 
usurp  legislative  power,  which  is  void. 

4.  The  Board's  Opinion  does  not  Comply  with  Section  8(b) 
of  the  Administrative  Procedure  Act 

It  is  well  established  that  administrative  agencies  must 
set  forth  the  basis  of  their  findings  with  directness  and 
clarity.  This  is  necessary  to  apprise  the  parties  of  the 
decision  and  to  inform  reviewing  courts  of  the  basis 
thereof.  In  Phelps  Dodge  Corp.  v.  National  Labor  Rel. 
Bd.,  313  U.  S.  177,  197 ;  85  L.  Ed.  1271,  1284,  the  Supreme 
Court  succinctly  restated  this  requirement : 

“The  administrative  process  will  best  be  vindicated 
by  clarity  in  its  exercise.  Since  Congress  has  defined 
the  authority  of  the  Board  and  the  procedure  by  which 
it  must  be  asserted  and  has  charged  the  federal  courts 
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with  the  duty  of  reviewing  the  Board’s  orders  (§  10(e) 
and  (f),  29  USCA  §  160(e)  and  (f)),  it  will  avoid 
needless  litigation  and  make  for  effective  and  expedi¬ 
tious  enforcement  of  the  Board’s  order  to  require  the 
Board  to  disclose  the  basis  of  its  order.  We  do  not 
intend  to  enter  the  province  that  belongs  to  the  Board, 
nor  do  we  do  so.  All  we  ask  of  the  Board  is  to  give 
clear  indication  that  it  has  exercised  the  discretion 
with  which  Congress  has  empowered  it.  This  is  to 
affirm  most  emphatically  the  authority  of  the  Board.” 

Section  S(b)  of  the  Administrative  Procedure  Act  carries 
forward  this  requirement,  with  something  in  addition.  The 
first  sentence  of  that  section  is  as  follows:  “The  record 
shall  show  the  ruling  upon  each  such  finding,  conclusion, 
or  exception  presented.”  Under  this  statute  it  is  now 
necessary  not  only  to  show  the  basis  of  the  agency  action 
but  also  the  decision  and  determination  wdth  respect  to 
each  substantial  exception  presented.  It  had  been  a  cus¬ 
tomary  practice  with  some  agencies,  particularly  with  re¬ 
spect  to  legal  problems,  to  simply  ignore  the  contentions 
of  the  parties  and  leave  it  to  the  courts  to  determine  whether 
the  action  can  be  sustained.  The  statute  now  requires  a 
definite  determination  of  every  issue,  whether  of  fact  or 
of  law.  This  new  provision  is  discussed  in  the  Attorney 
General’s  Manual  on  the  Administrative  Procedure  Act 
published  by  the  Department  of  Justice  in  1947.  The  effect 
of  this  provision  is  thus  stated  (p.  86) : 

“An  agency  wdiich  issues  opinions  in  narrative  and 
expository  form  may  continue  to  do  so  without  making 
separate  findings  of  fact  and  conclusions  of  law.  How¬ 
ever,  such  opinions  must  indicate  the  agency’s  findings 
and  conclusions  on  material  issues  of  fact,  law  or  dis¬ 
cretion  with  such  specificity  ‘as  to  advise  the  parties 
and  any  reviewing  court  of  their  record  and  legal 
basis.’  ” 

The  Board  has  signally  failed  to  advise  the  parties  and 
this  Court  as  to  its  conclusions  with  respect  to  certain  sub- 
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stantial  issues  fully  presented  to  the  Board  in  the  excep¬ 
tions  of  petitioner  to  the  Board’s  tentative  opinion.  These 
exceptions,  (App.  1273)  which  have  been  ignored  by  the 
Board  include  the  following:  (1)  The  authorization  of 
U.  S.  to  operate  between  north  central  points  and  south¬ 
eastern  points  in  view  of  the  service  rendered  by  Delta, 
Eastern  and  other  carriers  between  those  points;  (2)  the 
authorization  of  Slick  to  operate  between  Cincinnati  and 
Fort  Worth-Dallas  in  view  of  the  service  being  rendered 
by  Delta  between  those  points;  and  (3)  the  effect  of  the 
proposed  authorizations  upon  Delta. 

Practically  the  entire  testimony  submitted  by  Delta  related 
to  these  exceptions.  From  the  reading  of  the  opinion,  so 
far  as  the  Board  was  concerned,  this  petitioner  would  have 
been  as  well  off  if  it  had  not  participated  in  the  case  and 
had  submitted  no  evidence.  The  Board  seems  to  have 
paid  no  attention  to  it.  The  opinion  can  be  examined  from 
end  to  end  without  mention  being  made  of  this  petitioner 
or  of  the  service  rendered  by  it.  Other  carriers  are  men¬ 
tioned  by  name  at  certain  places.  Delta  has  not  received 
the  benefit  of  that  recognition.  In  view  of  the  fact  that 
Delta,  one  of  the  important  carriers  in  the  Louisiana  and 
Southeastern  areas,  as  well  as  other  areas  that  it  serves, 
it  would  be  expected  that  its  service  would  be  described 
in  connection  with  those  areas.  These  areas  are  discussed 
at  Appendix  1492  and  1493.  No  mention  is  made  whatso¬ 
ever  of  the  service  rendered  by  petitioner. 

The  failure  of  the  Board  to  pass  upon  or  consider  the 
evidence  submitted  by  petitioner  is  in  direct  contravention 
of  Section  8(b)  of  the  Administrative  Procedure  Act  and 
the  order  of  the  Board  should  be  set  aside  for  that  reason 
alone. 

Conclusion 

With  respect  to  the  certificates  issued  to  U.  S.  and  Slick, 
the  order  of  the  Board  should  be  set  aside  for  the  lack  of 


substantial  evidence  and  adequate  findings.  The  Board’s 
general  conclusion  as  to  traffic  potential  is  based  on  specula¬ 
tion  and  surmise  and  not  upon  evidence.  All  of  the  Board’s 
conclusions  have  been  affected  by  its  erroneous  construction 
of  the  statute  and  if  the  statute  could  be  construed  as  grant¬ 
ing  the  power  exercised  by  the  Board,  it  would  be  an  un¬ 
constitutional  delegation  of  Congressional  power.  Further¬ 
more,  the  opinion  of  the  Board  fails  to  discuss  or  dispose 
of  the  evidence  and  contentions  of  petitioner  and  therefore 
does  not  conform  to  the  requirements  of  Section  8(b)  of 
the  Administrative  Procedure  Act. 

For  the  above  reasons,  and  others  developed  in  the  briefs 
of  other  petitioners  and  adopted  herein,  the  order  of  the 
Board  should  be  set  aside. 

Respectfully  submitted, 
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Philip  S.  Peyser, 
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Washington,  D.  C. 
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STATEMENT  OF  QUESTIONS  PRESENTED 


The  general  question  presented  is  whether  the  record 
before  the  Civil  Aeronautics  Board  in  the  Air  Freight  Case 
(Docket  Nos.  810  et  a]  and  730  et  a])  contains  substantial 
evidence  and  whether  the  Board’s  opinion  contains  adequate 
findings  based  on  the  record,  sufficient  to  support  and  to 
justify  the  issuance  to  certain  applicants  of  certificates 
of  public  convenience  and  necessity  to  engage  in  air  trans¬ 
portation  of  property  between  points  in  the  United  States, 
and  whether  the  Board  had  the  assumed  ^promotional  and 
"developmental"  power,  apart  from  the  evidence, to  issue  the 
certificates.  The  following  specific  points  will  be  dealt 
with  in  this  brief: 

1.  Whether  the  record  contains  substantial  evidence 
which  justifies  the  issuance  of  certificates  of  public  con¬ 
venience  and  necessity  to  Flying  Tiger  Line  (between  Port- 
land-Seattle  and  New  York-Newark  via  Minneapolis-St.  Paul, 
Milwaukee,  Chicago,  Detroit  and  Cleveland)  and  to  U.  S.  Air¬ 
lines  (between  Minneapolis-St.  Paul,  Milwaukee,  Chicago, 
Detroit  and  Cleveland),  in  view  of  the  existing  adequate 
services  of  petitioner  and  other  air  carriers  between  said 
points . 


2.  Whether  the  Board  made  jurisdictional  and  evidential 
findings  in  its  opinion  adequate  to  justify  the  issuance  of 
the  aforesaid  certificates. 

3.  Whether  the  Board  made  findings  based  an  substantial 
evidence  and  the  whole  record  in  this  case. 

4.  Whether  the  opinion  of  the  Board  has  complied  with 
the  provisions  of  the  Civil  Aeronautics  Act  of  1938  and  the 
Administrative  Procedure  Act  of  1946. 

Petitioner  adopts  the  argument  of  other  petitioners 
with  respect  to  other  questions  presented. 
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1.  The  record  does  not  contain  evidence  to  justify  the 
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and  evidentiary  findings. 

3.  The  findings  of  the  Board  are  not  supported  by  sub¬ 
stantial  evidence  and  the  whole  record. 

4.  The  Board’s  Opinion  does  not  comply  with  statutory 
requirements. 
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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

NORTHWEST  AIRLINES,  INC. 

Petitioner 


v.  No.  10442 

CIVIL  AERONAUTICS  BOARD 

Respondent 

BRIEF  OF  PETITIONER  ON  PETITION  FOR  REVIEW 
OF  ORDERS  OF  THE  CIVIL  AERONAUTICS  BOARD 

JURISDICTIONAL  STATEMENT 


Cb  September  27,  1949,  petitioner  fiJed  its  petition  to 
review  the  decision  and  order  of  the  Civil  Aeronautics  Board 
dated  July  29,  1949,  in  the  Air  Freight  Case  (Docket  Nos. 
810  et  ai  and  730  et  al).  Petitioner  was  a  party  by  inter¬ 
vention  and  has  "substantial  interest"  in  the  order  of  the 
Board  complained  of  herein,  within  the  meaning  of  Section 
1006  of  the  Civil  Aeronautics  Act  of  1938  (49  U.S.C.  646), 
and  petitioner  also  is  a  "person  suffering  legal  wrong"  and 
a  "person  adversely  affected  or  aggrieved"  by  reason  of  the 
Board’s  order  within  the  meaning  of  Section  10  of  the  Admin¬ 
istrative  Procedure  Act  of  1946  (5  U.S.C.  1009).  Under  the 
above  referred  to  statutes  this  Court  has  jurisdiction. 

STATEMENT  OF  THE  CASE 


Petitioner,  a  Minnesota  corporation  with  its  principal 
offices  in  St.  Paul,  Mimesota,  is  an  air  carrier  engaged  in 
the  business  of  transporting  passengers,  property  and  mail. 
Petitioner  conducts  the  aforesaid  scheduled  interstate  air 
transportation  only  pursuant  to  certificates  of  public  con¬ 
venience  and  necessity  issued  by  the  Civil  Aeronautics  Board 
under  Section  401  of  the  Civil  Aeronautics  Act  (49  U.S.C.  481). 
Petitioner  holds,  of  these  certificates,  a  certificate  to 
engage  in  air  transportation  of  persons,  property  and  mail 
from  Seattle  and  Portland  to  New  York  and  Newark  via  inter¬ 
mediate  points  including  Minneapolis -St.  Paul,  Milwaukee  and 
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Detroit,  to  Chicago  via  the  intermediate  points  including 
Minneapoiis-St.  PauJ  and  Milwaukee  and  Detroit,  to  Chicago 
via  the  intermediate  points  including  Minneapol is-St.  Paul 
and  Milwaukee,  and  to  Washington  via  intermediate  points  in¬ 
cluding  Minneapol is-St.  Paul ,  Milwaukee,  Detroit,  Cleveland 
and  Pittsburgh. 

The  order  complained  of  authorized  the  issuance  of  tem¬ 
porary  certificates  of  public  convenience  and  necessity  for 
the  air  transportation  of  property  to  two  applicants  which 
would  be  competitive  with  petitioner.  These  applicants  are 
the  Flying  Tiger  Line,  Inc.  and  U.  S.  Airlines,  Inc.  Flying 
Tiger  Line  is  authorized  to  provide  air  transportation  of 
property  in  direct  competition  with  petitioner  between 
Seattle-Portland,  Wenatchee,  Minneapol is -St.  Paul,  Milwaukee, 
and  Chicago,  and  between  Seattle-Portland,  Wenatchee,  Minne- 
apolis-St.  Paul,  Milwaukee,  Detroit  and  New  York,  as  well  as 
Cleveland  and  points  west  thereof  served  by  petitioner. 
Furthermore,  the  Flying  Tiger  Line  service  would  be  indirect¬ 
ly  competitive  with  service  offered  by  petitioner  and  other 
carriers  between  points  on  the  route  served  by  both  petition¬ 
er  and  Flying  Tiger  Line  and  points  served  by  Flying  Tiger 
Line  and  other  carriers. 

U.  S.  Airlines,  Inc.  is  authorized  to  provide  air  trans¬ 
portation  of  property  in  direct  competition  with  petitioner 
between  Minneapol is-St.  Paul,  Milwaukee  and  Chicago,  and  be¬ 
tween  Minneapol is-St.  Paul,  Milwaukee,  Detroit  and  Cleveland. 
Furthermore,  the  L.  S.  Airlines  service  would  be  indirectly 
competitive  with  service  offered  by  petitioner  and  other 
carriers  between  points  on  the  route  served  by  both  petitioner 
and  U.  S.  Airlines,  and  points  served  by  U.  S.  Airlines  and 
other  carriers. 

Prior  to  issuance  of  the  aforesaid  orders,  both  appli¬ 
cants  were  authorized  to  engage  in  certain  operations  under 
the  exemption  provisions  of  Section  292.5  of  the  Board’s 
Economic  Regulations,  recently  redesignated  as  Section  295 
(14  Fed.  Reg.  4351,  4352).  Neither  of  the  above  named  appli¬ 
cants  engaged  in  substantial  operations  between  the  points, 
specified  as  competitive  with  petitioner,  authorized  by  the 
aforesaid  orders.  Flying  Tiger  Line  had  not  served  Seattle 
and  made  only  occasional  flights  to  Portland  from  the  East, 
and  in  fact  Flying  Tiger  only  applied  to  serve  Portland  and 
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Seattle  from  the  South.  U.  S.  Airlines  had  not  served  Minne- 
apoJis-St.  Paul  and  did  not  apply  to  serve  them. 

The  applicants  predicated  their  proposals  for  air  trans¬ 
portation  of  property  on  the  theory  that  such  transportation 
was  more  readily  adaptable  to  serve  areas  than  certain  pre¬ 
scribed  routes.  They  contended  that  such  service  had  to  be 
more  flexible  because  of  the  adjustable  demand  for  the  car¬ 
riage  of  property.  Consequently,  the  proposed  service  pre¬ 
sented  patterns  to  the  Board  that  were  difficult  to  fit 
into  the  requirements  of  the  Civil  Aeronautics  Act.  The  cer¬ 
tificates  granted  were  on  a  broad  area  basis  and  have  given 
these  applicants  an  advantageous  competitive  license  for 
which  they  neither  asked  nor  offered  any  proof  of  public 
convenience  and  necessity. 

Petitioner  contends  that  the  service  it  is  rendering  is 
more  than  adequate  and  that  none  of  the  applicants  proved 
that  they  would  provide  any  new  or  additional  service  to  the 
public.  Flying  Tiger  and  1.  S.  Airlines  primarily  sought  to 
transport  transcontinental  traffic  between  the  Northeast  and 
California  areas.  Neither  carrier  presented  any  evidence, 
nor  was  there  any  evidence  presented  by  anyone  else  to  show 
that  either  applicant’s  service  was  inadequate  or  that  there 
was  a  need  for  the  route  which  the  order  has  granted  them, 
directly  competitive  with  petitioner.  Consequently,  the 
Board’s  decision  was  not  based  on  any  evidence  of  record  and, 
in  fact,  is  contrary  to  the  evidence  and  to  law. 

The  opinion  of  the  Board  has  failed  to  apply  the  normal 
tests  of  public  convenience  and  necessity  to  the  facts  of 
record.  By  a  mere  general  statement  it  has  arrived  at  the 
conclusion  that  there  should  be  additional  carriers  between 
these  areas  without  showing  the  foundation  for  its  conclusion 
(App.  1488,  1489).  The  Board’s  conclusions  have  been  pre¬ 
dicated  entirely  upon  its  discussion  under  the  Heading  Nature 
of  the  Issues  (App.  1472-1474)  where  it  concludes  that  its 
function  is  promotional  and  developmental  rather  than  regul¬ 
atory  in  character.  It  further  concludes  that  it  is  not 
bound  by  the  facts  of  record  (App.  1474),  but  as  stated  in 
the  dissent  of  member  Jones,  it  is  free  "to  indulge  its 
occult  powers  to  envisage  the  shape  of  things  to  come" 
(App.  1519). 

Nowhere  in  the  Board’s  opinion  is  there  a  statement  of 
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fact  or  rational  basis  supporting  its  conclusion  that  cer¬ 
tificates  should  be  awarded  to  applicants  in  competition  with 
the  service  of  petitioner. 


STATUTES  INVOLVED 

This  proceeding  involves  consideration  of  the  following 
sections  of  the  Civil  Aeronautics  Act  of  June  23,  1938,  c. 
601  (52  Stat.  973)  U.S.C.  Title  49,  par.  401-681: 

Section  2.  Declaration  of  policy:  In  the  exercise  and  per¬ 
formance  of  its  powers  and  duties  under  this  chapter,  the 
Board  shall  consider  the  following,  among  other  things,  as 
being  in  the  public  interest,  and  in  accordance  with  the 
public  convenience  and  necessity  — 

(a)  The  encouragement  and  development  of  an  air-transpor¬ 
tation  system  properly  adapted  to  the  present  and  future 
needs  of  the  foreign  and  domestic  commerce  of  the  United 
States,  of  the  Postal  Service,  and  of  the  national  defense; 

(b)  The  regulation  of  air  transportation  in  such  manner 
as  to  recognize  and  preserve  the  inherent  advantages  of, 
assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  improve 
the  relations  between,  and  coordinate  transportation  by,  air 
carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  unjust 
discriminations,  undue  preferences  or  advantages,  or  unfair 
or  destructive  competitive  practices; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  properly 
adapted  to  the  needs  of  the  foreign  and  domestic  conmerce  of 
the  United  States,  of  the  Postal  Service,  and  of  the  national 
de  fense ; 

(e)  The  regulation  of  air  commerce  in  such  manner  as  to 
best  promote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aeronautics. 

Section  401(a):  No  air  carrier  shall  engage  in  any  air 
transportation  unless  there  is  in  force  a  certificate  issued 
by  the  Authority  authorizing  such  air  carrier  to  engage  in 
such  transportation:  Provided,  That  if  an  air  carrier  is  en¬ 
gaged  in  such  transportation  on  the  date  of  the  enactment  of 
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this  Act,  such  air  carrier  may  continue  so  to  engage  between 
the  same  terminal  and  intermediate  points  for  one  hundred  and 
twenty  days  after  said  date,  and  thereafter  untii  such  time 
as  the  Authority  shall  pass  upon  an  application  for  a  certif¬ 
icate  for  such  transportation  if  within  said  one  hundred 
and  twenty  days  such  air  carrier  files  such  application  as 
provided  herein. 

Section  401(b):  Application  for  a  certificate  shall  be  made 
in  writing  to  the  Authority  and  shall  be  so  verified,  shall 
be  in  such  form  and  contain  such  information,  and  shall  be 
accompanied  by  such  proof  of  service  upon  such  interested 
persons,  as  the  Authority  shall  by  regulation  require. 

Section  401(c):  Upon  the  filingofany  such  application,  the 
Board  shall  give  due  notice  thereof  to  the  public  by  posting 
a  notice  of  such  application  in  the  office  of  the  secretary 
of  the  Board  and  to  such  other  persons  as  the  Board  may  by 
regulation  determine.  Any  interested  person  may  file  with 
the  Board  a  protest  or  memorandum  of  opposition  to  or  in 
support  of  the  issuance  of  a  certificate.  Such  application 
shall  be  set  for  public  hearing,  and  the  Board  shall  dispose 
of  such  application  as  speedily  as  possible. 

Section  401(d)(1):  The  Board  shall  issue  a  certificate 
authorizing  the  whole  or  any  part  of  the  transportation  cov¬ 
ered  by  the  application,  if  it  finds  that  the  applicant  is 
fit,  willing,  and  able  to  perform  such  transportation  proper¬ 
ly,  and  to  conform  to  the  provisions  of  this  chapter  and  the 
rules,  regulations,  and  requirements  of  the  Board  hereunder, 
and  that  such  transportation  is  required  by  the  public  con¬ 
venience  and  necessity;  otherwise  such  application  shall  be 
denied.  (Emphasis  supplied.) 

Section  401(d)(2):  In  the  case  of  an  application  for  a  Cer¬ 
tificate  to  engage  in  temporary  air  transportation,  the  Board 
may  issue  a  certificate  authorizing  the  whole  or  any  part 
thereof  for  such  limited  periods  as  may  be  required  by  the 
public  convenience  and  necessity,  if  it  finds  that  the  appli¬ 
cant  is  fit,  willing,  and  able  properly  to  perform  such 
transportation  and  to  conform  to  the  provisions  of  this  chap¬ 
ter  and  the  rules,  regulations,  and  requirements  of  the 
Board  hereunder. 
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Section  404,  Rates  for  carriage  of  persons  and  property: 

(a)  It  shaJ]  be  the  duty  of  every  air  carrier  to  provide 
and  furnish  interstate  and  overseas  air  transportation,  as 
au  .orized  by  its  certificate,  upon  reasonable  request  there¬ 
for  and  to  provide  reasonable  through  service  in  such  air 
transportation  in  connection  with  other  air  carriers;  to 
provide  safe  and  adequate  service,  equipment,  and  facilities 
in  connection  with  such  transportation;  to  establish,  observe, 
and  enforce  just  and  reasonable  individual  and  joint  rates, 
fares,  and  charges,  and  just  and  reasonable  classifications, 
rules,  regulations,  and  practices  relating  to  such  air 
transportation;  and,  in  case  of  such  joint  rates,  fares,  and 
charges,  to  establish  just,  reasonable,  and  equitable  divi¬ 
sions  thereof  as  between  air  carriers  participating  therein 
which  shall  not  unduly  prefer  or  prejudice  any  of  such  par¬ 
ticipating  air  carriers. 

(b)  No  air  carrier  or  foreign  air  carrier  shall  make, 
give,  or  cause  any  undue  or  unreasonable  preference  or  ad¬ 
vantage  to  any  particular  person,  port,  locality,  or  descrip¬ 
tion  of  traffic  in  air  transportation  in  any  respect  whatso¬ 
ever  or  subject  any  particular  person,  port,  locality,  or 
description  of  traffic  in  air  transportation  to  any  unjust 
discrimination  or  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever. 

Section  1005(f)-  Every  order  of  the  Foard  shall  set  forth 
the  findings  of  fact  upon  which  it  is  based,  and  shall  be 
served  upon  the  parties  to  the  proceeding  and  the  persons 
affected  by  such  order. 

Section  1006(e):  The  findings  of  facts  by  the  Board,  if 
supported  by  substantial  evidence,  shall  be  conclusive.  No 
objection  to  an  order  of  the  Board  shall  be  considered  by 
the  court  unless  such  objection  shall  have  been  urged  before 
the  Board  or,  if  it  was  not  so  urged,  unless  there  were 
reasonable  grounds  for  failure  to  do  so. 

Administrative  Procedure  Act  of  June  11,  1946,  c.  324 
(60  Stat.  237),  5  U.S.C.  1001-1011. 

Section  2(d):  "Order"  means  the  whole  or  any  part  of  the 
final  disposition  (whether  affirmative,  negative,  injunc¬ 
tive,  or  declaratory  in  form)  of  any  agency  in  any  matter 
other  than  rule  making  but  including  licensing.  "Adjudica¬ 
tion"  means  agency  process  for  the  formulation  of  an  order. 
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Section  2(e);  "License"  includes  the  whole  or  part  of  any 
agency  permit,  certificate,  approval,  registration,  charter, 
membership,  statutory  exemption  or  other  form  of  permission. 
"Licensing"  includes  agency  process  respecting  the  grant, 
renewal,  denial,  revocation,  suspension,  annulment,  with¬ 
drawal,  limitation  amendment,  modification,  or  conditioning 
of  a  license. 

Section  7(c):  Except  as  statutes  otherwise  provide,  the 
proponent  of  a  rule  or  order  shall  have  the  burden  of  proof. 
Any  oral  or  documentary  evidence  may  be  received,  but  every 
agency  shall  as  a  matter  of  policy  provide  for  the  exclusion 
of  irrelevant,  immaterial,  or  unduly  repetitious  evidence 
and  no  sanction  shall  be  imposed  or  rule  or  order  be  issued 
except  upon  consideration  of  the  whole  record  or  such  por¬ 
tions  thereof  as  may  be  cited  by  any  party  and  as  supported 
by  and  in  accordance  with  the  reliable,  probative,  and  sub¬ 
stantial  evidence.  Every  party  shall  have  the  right  to  pre¬ 
sent  his  case  or  defense  by  oral  or  documentary  evidence,  to 
submit  rebuttal  evidence,  and  to  conduct  such  cross-examina¬ 
tion  as  may  be  required  for  a  full  and  true  disclosure  of 
the  facts.  In  rule  making  or  determining  claims  for  money 
or  benefits  or  applications  for  initial  licenses  any  agency 
may,  where  the  interest  of  any  party  will  not  be  prejudiced 
thereby,  adopt  procedures  for  the  submission  o.f  all  or  part 
of  the  evidence  in  written  form. 

Section  10(e):  So  far  as  necessary  to  decision  and  where 
presented  the  court  shall  decide  all  relevant  questions  of 
law,  interpret  constitutional  and  statutory  provisions,  and 
determine  the  meaning  or  applicability  of  the  terms  of  any 
agency  action.  It  shall  (A)  compel  agency  action  unlawfully 
withheld  or  unreasonably  delayed;  and  (B)  hold  unlawful  and 
set  aside  agency  action,  findings,  and  conclusions  found  to 
be  (1)  arbitrary,  capricious,  and  abuse  of  discretion,  or 
otherwise  not  in  accordance  with  law;  (2)  contrary  to  con¬ 
stitutional  right,  power,  privilege,  or  immunity;  (3)  in 
excess  of  statutory  jurisdiction,  authority,  or  limitations, 
or  short  of  statutory  right;  (4)  without  observance  of  pro¬ 
cedure  required  by  law;  (5)  unsupported  by  substantial  evi¬ 
dence  in  any  case  subject  to  the  requirements  of  sections 
1006  and  1007  of  this  title  or  otherwise  reviewed  on  the 
record  of  an  agency  hearing  provided  by  statute;  or  (6)  un¬ 
warranted  by  the  facts  to  the  extent  that  the  facts  are 
subject  to  trial  de  novo  by  the  reviewing  court.  In  making 
the  foregoing  determinations  the  court  shall  review  the  whole 


record  or  sucii  portions  thereof  as  may  be  cited  by  any  party, 
and  due  account  shall  be  taken  of  the  ruJe  of  prejudicial 
error. 


STATEMENT  OF  POINTS 

In  making  this  appeal,  petitioner  intends  to  rely  upon 
the  following  points,  among  others: 

(a)  The  record  does  not  contain  substantial  evidence  to 
justify  the  issuance  of  a  certificate  to  Flying  Tiger  Line, 
particularly  between  Portland-Seattle  and  New  York-Newark 
via  Wenatchee,  Minneapol is-St.  Paul,  Milwaukee,  Chicago, 
Detroit  and  Cleveland. 

(b)  The  record  does  not  contain  substantial  evidence 
to  establish  the  issuance  of  a  certificate  to  U.  S.  Airlines, 
particularly  Minneapol is  -  St.  Paul,  Milwaukee,  Chicago, 
Detroit  and  Cleveland. 

(c)  The  record  does  not  contain  substantial  evidence 
to  justify  that  Flying  Tiger  Line  and  U.  S.  Airlines  are  fit, 
willing  and  able  to  provide  the  authorized  transportation 
and  conform  to  the  provisions  of  the  Civil  Aeronautics  Act 
and  the  rules,  regulations  and  requirements  of  the  Board 
thereunder. 

(d)  The  Board  has  failed  to  make  adequate  jurisdic¬ 
tional  and  evidentiary  findings  from  the  record  which  can 
justify  the  issuance  of  the  aforesaid  certificates  or  that 
shew  that  Flying  Tiger  Line  or  L.  S.  Airlines  are  fit,  will¬ 
ing  and  able  to  perform  the  services. 

(e)  The  findings  of  the  Board  are  not  based  on  the 
whole  record  and  they  erroneously  disregard  substantial  evi¬ 
dence  of  record  requiring  a  conclusion  contrary  to  that 
reached  by  the  Board. 

(f)  The  Board  erred  in  failing  to  report  findings, 
from  the  record,  as  to  the  existing  adequate  service  of 
petitioner  and  other  carriers. 

(g)  The  record  contains  no  substantial  evidence  and  the 
opinion  lacks  adequate  findings  to  support  the  conclusion 
that  the  certification  of  Flying  Tiger  Line  and  U.  S.  Airlines 
would  not  adversely  affect  petitioner. 

(h)  The  certificates  issued  to  Flying  Tiger  Line,  li.  S. 
Airlines  and  other  carriers  fail  to  conform  with  the  re¬ 
quirements  of  the  statute,  particularly  Section  401(f)  in 
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that  they  fail  to  authorize  specific  routes  or  to  specify 
"the  service  to  be  rendered." 

(i)  The  Board  erred  in  determining  that  the  direction 
of  Congress  to  promote  and  develop  transportation  by  air  gave 
it  greater  power  to  indulge  in  experiments  and  to  grant 
authorizations  not  applied  for  and  not  supported  by  substan¬ 
tial  evidence  or  contrary  to  such  evidence. 

(j)  The  Board’s  Order  is  not  supported  by  substantial 
evidence  of  record  as  required  by  the  Civil  Aeronautics  Act, 
the  Administrative  Procedure  Act  and  the  Constitution,  but 
is  based  upon  speculation  and  surmise. 

(k)  The  Board’s  Order  is  not  based  on  the  whole  record 
and  erroneously  disregards  substantial  evidence  of  record 
requiring  a  conclusion  contrary  to  that  reached  by  the  Board. 

(l)  The  Board’s  Opinion  upon  which  the  Order  is  based 
fails  to  set  forth  fundamental  findings  of  fact  supported  by 
substantial  evidence  of  record  to  show  the  basis  for  the 
conclusions  reached. 

(m)  The  Board  misconstrued  the  stated  objectives  and 
policy  of  Section  2  of  the  Civil  Aeronautics  Act  as  a  grant 
of  power  extending  the  specific  authority  granted  in  other 
sections  of  the  Act. 

(n)  The  following  basic  findings,  and  many  others,  are 
not  supported  by  substantial  evidence  but  are  contrary  there¬ 
to: 

(1)  The  potential  volume  of  air  freight  in  the 
United  States  under  present  rates  is  one  billion  ton-miles 
annual ly. 

(2)  The  potential  volume  of  air  freight  in  the 
United  States  is  sufficient  to  support  economical  opera¬ 
tions  by  the  applicants. 

(3)  The  data  concerning  operations  of  the  appli¬ 
cants  during  the  past  two  years  are  not  sufficiently  pro¬ 
bative  to  form  a  basis  for  the  Board’s  decision. 

(4)  The  certification  of  the  applicants  will  not 
inflict  a  destructive  diversion  of  revenues  upon  the  existing 
certificated  carriers. 

(5)  The  certification  of  the  applicants  is  needed 
to  supply  a  yardstick  of  the  costs  and  efficiency  of  the 
presently  certificated  carriers. 

(6)  The  certification  of  the  applicants  is  required 
to  develop  fully  the  air  freight  potential  in  this  country. 

(7)  The  applicants  are  fit,  willing  and  able  to 
provide  the  authorized  transportation. 
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(o)  The  Board  exceeded  its  power  under  the  Civil 
Aeronautics  Act  in  issuing  to  FJying  Tiger  Line  a  certificate 
authorizing  it  to  serve  Portland  and  Seattle  from  the  east 
when  that  applicant  made  no  application  for  such  authoriza¬ 
tion,  showed  no  desire  to  have  such  an  operation,  offered  no 
proof  therefor  and  no  need  was  shown  for  such  additional 
service. 

(p)  The  Board  exceeded  its  power  under  the  Civil 
Aeronatuics  Act  in  issuing  to  li.  S.  Airlines  a  certificate 
authorizing  it  to  serve  Minneapolis -St.  Paul  when  that  appli¬ 
cant  made  no  application  for  such  authorization,  showed  no 
desire  to  have  such  an  operation,  offered  no  proof  therefor 
and  no  need  was  shown  for  such  additional  service. 


SUMMARY  OF  ARGUMENT 

1.  The  record  does  not  contain  substantial  evidence  to 
justify  the  issuance  of  certificates  of  public  convenience 
and  necessity  to  Flying  Tiger  Line  (between  Port land -Seat tie 
and  New  York -Newark  via  intermediate  points  including  Minne- 
apolis-St.  Paul,  Milwaukee,  Chicago,  Detroit  and  Cleveland) 
and  to  U.  S.  Airlines  (between  Minneapolis -St.  Paul,  Milwau¬ 
kee,  Chicago,  Detroit  and  Cleveland). 

2.  The  Board  has  failed  to  make  the  requisite  juris¬ 
dictional  and  evidentiary  findings. 

3.  The  findings  of  the  Board  are  not  supported  by 
substantial  evidence  and  the  record  in  this  case. 

4.  The  Board  has  exceeded  its  statutory  power  under  the 
Civil  Aeronautics  Act  and  the  Administrative  Procedure  Act. 


ARGUMENT 

The  statement  of  points  set  forth  above  includes  several 
matters  that  are  not  developed  at  length  herein.  The 
petitioners  in  other  appeals  consolidated  with  this  petition 
will  discuss  those  points.  The  arguments  of  the  other  peti¬ 
tioners  are  adopted  as  part  of  this  brief. 

1.  There  is  no  Substantial  Evidence  in  the  Record  to 
Justify  the  Issuance  of  Certificates  to  Flying  Tiger  Line 
and  U.  S.  Airlines. 

The  certificate  issued  to  Flying  Tiger  Line  authorizes 
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service  that  will  be  in  direct  competition  with  petitioner 
between  Seattle-Portland ,  Wenatchee,  Minneapol is-St.  PauJ , 
Milwaukee  and  Chicago,  and  between  Seattle-Portland, 
Wenatchee,  Minneapolis -St.  Paul,  Milwaukee,  Detroit  and  New 
York-Newark,  as  well  as  Cleveland  and  points  west  thereof 
served  by  petitioner.  "Ihe  certificate  issued  to  U.  S.  Air¬ 
lines  authorizes  service  that  will  be  in  direct  competition 
with  petitioner  between  Minneapolis -St.  Paul,  Milwaukee  and 
Chicago,  and  between  Minneapolis -St.  Paul,  Milwaukee,  Detroit 
and  Cleveland.  Petitioner  has  shown  by  its  evidence  the 
nature  and  adequacy  of  its  service  between  those  points 
(App.  5325-5358,  6040,  6041).  This  specific  evidence  shows 
that  all  present  demand,  as  well  as  any  foreseeable  increase 
in  the  future,  is  and  wil J  be  adequately  served  by  petitioner. 
This  evidence  has  not  been  considered  or  discussed  by  the 
Foard.  In  fact,  the  record  is  devoid  of  any  evidence  that 
the  service  of  petitioner  or  other  air  carriers  is  inadequate. 

I 

Ihe  points  to  which  Flying  Tiger  Line  and  U.  S.  Airlines 
have  been  certificated  were,  prior  to  such  certification, 
being  served,  generally,  by  one  or  more  air  carriers.  Con¬ 
sequently,  there  existed  a  situation  which  did  not  need  ad¬ 
ditional  service  unless  a  need  was  shown.  This  need  was  not 
shown.  The  existing  amountof  air  freight  traffic  had,  grant¬ 
ed,  grown  appreciably  since  World  War  II.  The  air  freight 
operation  was  relatively  new  and  its  size  and  scope  was  to  a 
great  extend  unpredictable.  Nevertheless,  the  load  factors 
on  all -cargo  aircraft  of  existing  air  carriers  were  not  any-  i 
where  near  the  point  that  additional  cargo  would  be  prevented  [ 
from  getting  the  usual  expedited  service. 

Similarly,  there  was  no  showing  that  an  air  cargo  oper¬ 
ation  could  be  an  economic  success.  All  of  the  successful 
applicants  in  the  case  had  suffered  financial  reverses  that 
were  greater  than  can  be  attributed  to  developmental  expense. 
Meanwhile,  at  the  same  time  as  the  record  in  this  case,  the 
financial  picture  for  the  four  transcontinental  carriers 
showed  that  they  had  sustained  greater  operating  losses  than 
during  the  prior  year,  1947  (App.  1553). 

The  record  discloses  substantial  evidence  that  neither  ! 

I 

public  convenience  and  necessity  required  the  certification 
of  air  freight  carriers,  nor  that  any  of  the  applicants  were 
fit,  willing  and  able.  The  existing  cargo  service  was  ade¬ 
quate,  capable  of  meeting  the  increasing  demand.  Also,  the  ! 
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competition  element  was  sufficiently  present.  None  of  the 
applicants  had  shown  in  their  operations  under  Section  292.5 
of  the  Board’s  Economic  Regulations,  the  need  for  the 
"specialists"  that  they  were  proposing  to  be.  In  fact,  the 
only  real  "specialist"  (who  engaged  solely  in  air  freight) 
was  California  Eastern  Airways,  and  that  carrier  went  into 
receivership  (App.  1540).  The  applicants,  while  claiming  to 
be  specialists,  were  operating  in  many  diversified  fields 
other  than  air  freight.  In  spite  of  this,  these  nonspecial¬ 
izing  specialists  had  lost  money.  No  part  of  the  record  dis¬ 
closes  evidence  to  show  the  financial  fitness  of  the  appli¬ 
cants. 

2.  The  Board  has  Failed  to  Make  the  Requisite  Juris¬ 
dictional  and  Evidentiary  Findings. 

The  order  complained  of  herein  purported  to  authorize 
air  transportation  pursuant  to  Section  401(d)(1)  of  the 
Civil  Aeronautics  Act.  The  Board,  however,  failed  to 
make  the  ultimate  and  subsidiary  findings  required  by  Section 
401(d) (1)  of  the  Act  before  a  certificate  legally  may  be 
issued. 


This  above  referred  to  section  states  that  theBoardmust 
find  that  the  proposed  transportation  "is  required  by  the 
public  convenience  and  necessity,"  thus,  such  finding  is  a 
jurisdictional  prerequisite  to  the  Board’s  action  in  granting 
a  certificate.  In  the  Board’s  opinion  (App.  1480)  it  is 
stated: 

"We  find  that  the  public  convenience  and 
necessity  clearly  require  temporary  certification 
of  a  limited  number  of  all-freight  carriers  at 
this  time."  *  * 

Such  a  finding  that  "the  public  convenience  and  necessity 
...  require  temporary  certification  ...  (four)  all -freight 
carriers"  is  not  a  finding  that  any  proposed  air  transporta¬ 
tion  is  required  by  the  public  convenience  and  necessity. 
Section  401(d)of  the  Act  specifical ly  requires  thatthe  find¬ 
ing  as  to  public  convenience  and  necessity  be  directly  re¬ 
lated  to  the  transportation  proposed  in  an  application,  and 
a  finding,  in  gross,  that  a  certain  number  of  carriers  is 
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required  does  not  meet  the  piain  requirements  of  the  Jaw. 
The  failure  of  the  Board  to  make  the  required  finding  was 
not  an  oversight,  as  is  hereinafter  set  forth  and  is  fatal 
to  its  jurisdiction  to  issue  the  order  complained  of  herein. 

The  Board’s  jurisdiction  to  issue  certificates  of  public 
convenience  and  necessity  authorizing  applicants  to  provide 
additional  air  cargo  transportation  between  cities  now  pro¬ 
vided  air  cargo  transportation  depends,  in  part,  upon  a  find¬ 
ing  by  the  Board  that  the  public  convenience  and  necessity 
require  additional  air  cargo  transportation  between  those 
specific  cities.  The  only  "findings"  made  by  the  Board  in 
its  opinion  with  respect  to  the  public  convenience  and  neces¬ 
sity  of  additional  air  transportation  between  cities  served 
by  petitioner  are: 

"On  the  basis  of  the  foregoing,  we  find  that  there 
is  a  need  for  the  certification  of  two  property- 
only  air  carriers  over  the  major  transcontinental 
route  connecting  the  California,  North  Central, 
and  Northeast  areas.  The  first  of  these  can 
logically  integrate  a  service  to  the  Northwest 
area  in  its  operations,  and  the  second  will  in¬ 
clude  the  Texas  area  intermediate  to  the  Califor¬ 
nia-North  Central  service"  (App.  1488) ; 


and 


"Such  considerations  lead  us  to  conclude  that 
the  authorization  of  one  property-only  carrier 
to  operate  north-south  between  the  Northeast  and 
North  Central  areas,  on  the  one  hand,  and  the 
Southeast  and  Louisiana  Areas,  on  the  other,  is 
required  by  the  public  convenience  and  necessity 
and  is  necessary  to  round  out  the  coverage  in 
property-only  service"  (App.  1489). 

Such  recitals  do  not  constitute  legally  adequate  findings 
that  additional  air  cargo  transportation  is  required  over 
the  routes  and  between  the  cities  served  by  petitioner.  A 
finding  that  the  public  convenience  and  necessity  requires 
air  cargo  transportation  between  the  Northwest  area  and  the 
North  Central  area  and  the  Northeast  does  not  constitute  a 
finding  that  additional  air  cargo  transportation  is  required 


13 


between  SeattJe -Portland,  Twin  Cities,  Chicago,  Detroit  and 
New  York,  for  example,  and  a  finding  that  air  cargo  trans¬ 
portation  is  required  between  the  North  Central  area  and  the 
Southeast  area  does  not  constitute  a  finding  that  additional 
air  cargo  transportation  is  required  between  the  Twin  Cities 
and  Milwaukee,  Chicago,  Detroit,  Cleveland  and  Miami,  for 
example. 

The  Act  plainly  requires  that  certificates  of  public 
convenience  and  necessity  specify  the  points  to  be  served, 
and  any  finding  as  to  the  need  for  any  proposed  transporta¬ 
tion  must  relate  to  those  points.  A  finding  as  to  an  alleged 
need  of  areas  for  service  is  plainly  insufficient. 

Certainly  the  Act  contemplates  service  between  points, 
not  areas.  Furthermore,  the  Act  requires  that  the  certificate 
holder  be  obliged  to  serve  the  points  named  in  the  certifi¬ 
cate  on  a  regular  scheduled  basis  and  not  on  a  "demand" 
basis. 

Even  though  the  Foard  has  made  recitals  in  its  decision 
which  superficially  may  appear  to  be  findings  of  public  con¬ 
venience  and  necessity,  they  are  not  true  legal  findings  at 
all.  For  example,  referring  to  the  Foard’s  opinion  where  it 
is  stated 

"We  find  that  the  public  convenience  and  necessity 
clearly  require  temporary  certification  of  a 
limited  number  of  all-freight  carriers  at  this 
time."  (App.  1480). 

Standing  alone,  that  statement  has  the  superficial  appear¬ 
ance  of  a  finding  of  public  convenience  and  necessity.  But 
then  the  Board  explains  what  it  means  by  that  "finding" 
saying  (App.  1480): 

"We  view  the  certificated  period  herein  authorized 
as  part  of  a  developmental  or  test  period  which 
will  supply  evidence  to  chart  the  more  distant 
course.  We  find  that  there  is  a  public  need  for 
a  test  of  all  cargo  carriage  by  carriers  con¬ 
centrating  on  al  1  -freight  service  under  temporary 
certificates  of  public  convenience  and  necessity. 
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Such  action  will  give  stability  to  those  opera¬ 
tions  over  a  fair  trial  period.  At  the  end  of 
that  time  the  Board  will  be  in  a  position  to 
make  a  sound  appraisal  of  the  economic  potenti¬ 
alities  of  the  operations." 

In  other  words,  what  at  first  purports  to  be  an  ultimate 
finding  that  the  services  of  several  all -cargo  carriers  be¬ 
tween  various  areas  are  required  by  the  public  convenience 
and  necessity  is  revealed  to  be  no  more  than  a  finding  that 
an  experiment  should  be  conducted  to  determine  whether  such 
services  are  in  fact  required.  Such,  clearly,  is  not  a  finding 
that  the  proposed  transportation  is  required.  Indeed,  the 
Board’s  statement  specifically  postpones  any  finding  of 
public  need  for  such  transportation,  and  demonstrates  that 
no  such  finding  could  be  made  now.  Such  a  conclusion,  ipso 
facto,  requires  denial  of  the  application. 

The  Board’s  opinion  indicates  clearly  that  the  Board 
does  not,  at  this  time,  have  sufficient  information  before 
it  to  mak«  a  finding  that  the  air  transportation  under  con¬ 
sideration  is  required  by  the  public  convenience  and  neces¬ 
sity.  The  Civil  Aeronautics  Act  giyes  the  Board  no  authority 
to  run  an  experiment  to  see  if  such  transportation  is  re¬ 
quired  by  the  public  convenience  and  necessity.  It  must 
make  a  finding  that  such  transportation  is  so  required  at 
the  present  time.  In  the  absence  of  such  a  finding,  its 
action  in  certificating  four  all-cargo  applicants  exceeds 
the  authority  delegated  to  it  by  Congress  through  the  Civil 
Aeronautics  Act. 

There  are  numerous  other  examples  in  the  Board’s  opinion 
of  what  appear  superficially  to  be  findings  of  fact  but 
which  really  are  not  findings  at  all  because  they  are  so 
qualified  by  ambiguous  or  indefinite  words  as  to  be  meaning¬ 
less,  or  because  they  are  inconsistent  with  other  statements 
of  the  Board. 

In  its  earlier  opinions  the  Board  has  spelled  out  many 
times  the  subsidiary  findings  which  are  essential  to  an 
ultimate  finding  of  public  convenience  and  necessity.  In 
Eastern  Air  Lines.  Inc..  St.  Louis-Nashv i I le-Musc le  Shoals 
Operat ion,  1  C.A.A.  792,  795  (194C),  for  example,  the  Foard 
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stated: 


"The  Authority  in  several  opinions  relative  to 
new  route  applications  and  applications  for  the 
extension  of  existing  routes  has  discussed  the 
meaning  of  the  term  'public  convenience  and 
necessity'  and  has  outlined  in  detail  the  con¬ 
siderations  which  govern  it  in  the  disposition 
of  such  applications.  These  opinions  indicate 
that  the  primary  questions  to  be  considered  are, 
in  substance,  whether  the  new  service  will  serve 
a  useful  public  purpose  responsive  to  a  public 
need;  whether  this  purpose  can  and  will  be  served 
adequately  by  existing  routes  or  carriers; 
whether  it  can  be  served  by  the  applicant  without 
impairing  the  operations  of  existing  carriers 
contrary  to  the  public  interest;  and  whether  the 
cost  of  the  proposed  service  to  the  government 
will  be  outweighed  by  the  benefit  which  will 
accrue  to  the  public  from  the  new  service." 

Petitioner  alleges  thatair  cargo  transportation  serves 
a  useful  public  purpose,  but  further  alleges  that  the  Board 
has  not  made,  and  could  not  make,  a  finding,  which  is  essen¬ 
tial  to  its  certification  of  additional  cargo-only  carriers, 
that  such  public  purpose  could  not  be  adequately  provided  by 
existing  routes  or  carriers. 

Petitioner  also  alleges  that  the  Board  has  specifically 
refused  to  find  that  the  existence  of  the  applicants  as 
scheduled  cargo  carriers  operating  under  the  Board’s  exemp¬ 
tion  has  had  anything  to  do  with  the  growth  of  air  cargo  in 
the  past,  saying: 

"During  the  period  of  growing  operations  by  some 
of  the  applicants  as  scheduled  cargo  carriers 
under  section  292.5  of  the  Board’s  Regulations, 
the  air  freight  carried  by  the  certificated  car¬ 
riers  increased  tremendously.  It  is  neither 
possible  nor  necessary  to  determine  whether  this 
growth  must  be  credited  primarily  to  the  spur  of 
competition  provided  by  the  cargo  carriers,  or 
whether  the  growth  would  have  occurred  without 
them."  (App.  1476). 

It  is  further  alleged  that  if,  as  must  be  assumed  from  that 
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statement  of  the  Board,  air  cargo  might  have  been  deveJoped 
to  the  same  extent  in  the  past  without  the  operations  of  the 
appJicants,  the  Board  has  no  basis  of  fact  for  concluding 
that  air  cargo  cannotbe  fully  developed  in  the  future  by  the 
presently  certificated  carriers. 

Petitioner  alleges  and  shows  the  Court  that  the  Board’s 
opinion  in  this  case  represents  a  complete  abandonment  of  the 
sound  public  convenience  and  necessity  standards  established 
in  its  previous  opinions.  It  is  wholly  deficient  with  re¬ 
spect  to  specific  findings  as  to  each  of  the  individual 
routes  certificated  and  each  of  the  four  primary  questions 
of  public  convenience  and  necessity  set  out  in  the  above 
quotation. 

It  is  also  fundamental  to  any  finding  of  public  conven¬ 
ience  and  necessity  for  air  transportation  between  any  two 
points  that  sane  estimate  of  the  potential  traffic  which  may 
be  expected  to  move  between  those  points  at  some  particular 
moment  be  made.  The  Board  has  found  only  that  there  is 
"an  existing  potential  domestic  traffic  for  air  freight  of 
not  less  than  one  billion  ton-miles  annually  (App.  1468). 
It  is  not  stated  at  which  time  that  potential  may  be  trans¬ 
lated  into  actual  traffic  --  whether  within  the  period  for 
which  the  applicants  have  been  temporarily  certificated  or 
not  --  or  between  which  points  such  potential  exists.  Even 
more  fundamental  there  is  no  finding  that  such  potential 
ever  will  be  converted  to  actual  traffic.  Obviously,  a 
"finding"  that  there  exists  a  nation-wide  reservoir  of  one 
billion  ton -miles of  air  freight  is  meaningless,  particularly 
when  it  comes  to  appraising  the  public  convenience  and  neces¬ 
sity  for  Seattle-Twin  Cities-New  York  air  cargo  service,  for 
example,  and  such  a  "finding"  could  not  be  considered  as 
providing  any  support  for  a  finding  of  public  convenience 
and  necessity  for  a  Seattle-Twin  Cities-New  York  air  cargo 
service. 

Under  Section  401(d)(1)  of  the  Act  it  is  also  necessary 
for  the  Board  to  find  the  applicant  "fit,  willing,  and  able 
to  perform  such  transportation  properly,  and  to  conform  to 
the  provisions  of  this  Act  and  the  rules,  regulations,  and 
requirements  of  the  Authority  hereunder  ..."  In  its  opinion 
the  Board  states  clearly  that  "Airnews  is  fit,  willing  and 
able  . (App.  1499).  The  Board  also  states  in  its  opinion. 
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"There  appears  little  question  that  both  Slick  Airlines  and 
the  Flying  Tiger  Line  are  fit,  willing  and  able  to  perform 
the  services  that  we  deem  necessary."  (App.  1504,  1505).  No 
such  ultimate  finding  of  fitness,  willingness  and  ability 
(except  a  "conclusion  of  law"  (App.  1514)  which  is  said 
(App.  1511)  to  be  based  on  "the  foregoing  findings  of 
fact")  is  made  as  to  U.  S.  Airlines  and  it  must  be  presumed, 
in  view  of  the  clear  finding  as  to  other  applicants,  that 
such  finding  was  not  made  because  the  facts  would  not  support 
it. 


Furthermore,  the  Board  has  not  made  the  required  sub¬ 
sidiary  findings  of  fitness,  willingness  and  ability  as  to 
U.  S.  Airlines.  In  Braniff  Airways.  Inc.  v.  Civil  Aeronautics 
Board.  147  F.  2d,  152,  153  (App.  D.C.  1945)  the  Court  stated: 


”The  Board  is  authorized  to  issue  a  certificate 
if  it  finds  that  the  applicant  is  fit,  willing 
and  able  to  perform  such  transportation  properly 
. . .  and  that  such  transportation  is  required  by 
the  public  convenience  and  necessity.  The  Act 
does  not  define  ’fit,  willing  and  able’  but  the 
Board  has  established  these  tests:  (1)  a  proper 
organizational  basis  for  the  conduct  of  air 
transportation;  (2)  a  plan  for  the  conduct  of 
the  service  made  by  competent  personnel;  (3)  ad¬ 
equate  financial  resources." 


The  Board  has  recited  (App.  1506,  1507)  -that  "BothU.  S. 
Airlines  and  Willis  (an  unsuccessful  applicant)  ...  have 
adequate  organizations."  The  Board  has  not  found  that  U.  S. 
Airlines  presented  "a  plan  for  the  conduct  of  the  service 
made  by  competent  personnel"  or  that  U.  S.  Airlines  has 
"adequate  financial  resources."  On  this  latter  point  the 
Board  has  found  only  that  "U.  S.  Airlines  would  be  in  better 
position  than  Willis  to  weather  any  economic  difficulty 
which  might  result  from  initial  losses"  (App.  1508,  1509) 
and  that  "U.  S.  Airlines  is  in  a  sounder  financial  position 
than  Willis"  (App.  1509).  It  is  clear  that  a  finding  that 
one  applicant  is  in  relatively  better  financial  position 
than  another  does  not  constitute  a  legally  adequate  finding 
as  to  fitness,  willingness  and  ability. 
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3.  The  Findings  of  the  Board  Are  Not  Supported  by 
Substantial  Evidence  and  the  Record  in  this  Case. 

The  Board  has  not  considered  the  whole  record  in  arriving 
at  its  decision  to  certificate  four  all -cargo  carriers  --  it 
has  ignored  a  large  body  of  the  most  valuable  and  relevant 
material  in  the  record.  The  evidence  upon  which  the  Board 
has  relied  is  not  probative,  being  entirely  discredited  by 
more  reliable  and  credible  evidence.  The  evidence  relied 
upon  is  not  substantial  and  is  more  in  the  nature  of  guesses 
and  hypotheses  than  the  solid  and  substantial  type  of  evidence 
contemplated  by  the  statutes. 

In  the  sunnier  of  1947,  the  Board  authorized  several  of 
the  applicants  in  the  Air  Freight  Case  to  engage  in  the 
scheduled  common  carriage  of  air  cargo  under  an  extraordinary 
exemption  (Section  292.5  of  the  Board’s  Regulations,  now 
designated  as  Section  295)  granted  under  Section  416(b)  of 
the  Civil  Aeronautics  Act  (49  U.S.C.  Section  4%).  At  the 
time  of  the  opinion  in  this  proceeding  those  applicants 
(including  li.  S.  Airlines,  Slick  Airlines  and  Flying  Tiger 
Line)  had  been  operating  as  scheduled  common  carriers  of  air 
cargo  for  approximately  two  years  pursuant  to  that  exemption.  \J 

That  by  the  terms  of  the  exemption  the  applicants  have 
been  able  to  operate  on  more  favorable  terms  than  would  be 
the  case  if  they  should  be  awarded  certificates.  Illustrative 
of  this,  the  exemption,  although  permitting  the  applicants 
the  privilege  of  common  carriage,  relieved  them  of  the  re¬ 
quirements  of  Section  404  of  the  Civil  Aeronautics  Act, 
which  imposes  the  duty  of  providing  adequate  service.  In 
other  words,  under  their  exemption  the  applicants  have  been 
able  to  pick  and  choose  the  most  lucrative  business  and  to 
ignore  the  unprofitable.  Furthermore,  it  is  only  natural 
that  the  applicants  have  exerted  their  best  efforts  during 
this  period  of  exempted  operations  in  the  realization  that 
their  chances  for  certificates  would  probably  depend  upon  the 
showing  made  by  them. 

The  Board  earlier  recognized  the  value  of  ascertaining 
the  results  of  the  applicants’  operations  under  the  exemption 

1/  Airnews  never  received  authority  to  operate  under  Section 
292.5  of  the  Board’s  Regulations,  but  has  operated  in¬ 
trastate  in  Texas. 
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for  the  light  which  such  results  might  shed  upon  the  desira¬ 
bility  of  certificating  any  of  them  and  upon  their  fitness, 
willingness  and  ability.  Accordingly,  it  reopened  the  record 
in  this  proceeding  on  Cctober  20,  1948  for  the  purpose,  among 
others,  of  receiving  evidence  as  to  those  operations,  stating 
in  part  (order  Serial  N0.  E-2108,  App.  904): 

"That  certain  of  the  applicants  in  said  proceed¬ 
ing  have  been  authorized  for  more  than  a  year 
to  operate  as  common  carriers  of  air  cargo  on  a 
scheduled  basis  pursuant  to  Section  292.5  of  the 
Board’s  Economic  Regulations,  and  more  complete 
data  with  respect  to  the  results  of  such  opera¬ 
tions  than  are  presently  contained  in  the  record 
should  be  made  available  to  the  Board  for  deter¬ 
mining  the  issues  involved  in  said  proceeding  ..." 

A  further  hearingwas  held  in  this  proceeding  November29,  1948 
through  December  8,  1948  for  the  purpose  of  receiving  the 
evidence  referred  to  in  the  record. 

In  reaching  its  opinion  in  this  proceeding,  however, 
the  Board  has  entirely,  and  arbitrarily,  ignored  this  valu¬ 
able  evidence  of  actual  operations  in  passing  on  the  question 
of  whether  the  proposed  operations  are  required  by  the  public 
convenience  and  necessity  and  the  subsidiary  questions  of 
whether  the  proposed  services  would  serve  a  useful  public 
purpose,  whether  that  purpose  could  be  served  adequately  by 
existing  routes  or  carriers,  whether  the  public  purpose  could 
be  served  by  the  applicants  without  impairing  the  operations 
of  existing  carriers  contrary  to  the  public  interest  and 
whether  the  cost  of  the  proposed  service  to  the  government 
would  be  outweighed  by  the  benefits  which  would  accrue  to  the 
public  from  such  service.  The  evidence  of  the  applicants’ 
actual  operations  would  have  required  the  Board,  had  it  con¬ 
sidered  such  evidence,  to  resolve  each  of  the  above  questions 
adversely  to  the  applicants  and  would  have  required  the  de¬ 
nial  of  their  applications. 

The  Board  has  entirely,  and  arbitrarily,  ignored  the 
valuable  and  highly  relevant  evidence  adduced  at  the  further 
hearing  insofar  as  it  bears  on  the  question  of  the  fitness, 
willingness  and  ability  of  U.  S.  Airlines,  Flying  Tiger  Line 
and  Slick  Airlines.  The  Board  properly  considered  and 
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evaluated  the  unsuccessful  operating  results  of  other  appli¬ 
cants  which  it  did  not  certificate  as  relevant  and  pertinent 
to  the  disposition  of  their  applications.  Such  evidence  as 
to  their  unsuccessful  operating  results  was  equally  necessary 
to  the  proper  disposition  of  the  applications  of  Slick  Air¬ 
lines,  U.  S.  Airlines  and  Flying  Tiger  Line  but  was  errone¬ 
ously  ignored  by  the  Board. 

The  Board’s  opinion  and  order  is  not  supported  by  re¬ 
liable  and  probative  evidence.  For  example,  it  was  obvious¬ 
ly  necessary  that  some  estimate  be  made  of  the  nation’s  air 
cargo  traffic  potential  in  order  to  appraise  the  probable 
traffic  results  of  the  applicants  if  they  should  be  certifi¬ 
cated  and  the  effect  of  such  operations  upon  the  operations 
of  the  existing  carriers.  The  Board  undertook  such  an  esti¬ 
mate  and  arrived  at  a  flat  figureof  "not  less  than  one  billion 
ton-miles  annually."  ( App.  1468)  . 

That  estimate  is  not  supported  by  any  substantial  or 
probative  evidence  of  record  in  this  proceeding.  The  Foard’s 
own  Examiners  stated  in  their  report  (App.  484): 

"The  past  traffic  carried  by  the  applicants  is 
doubtless  the  best  indication  of  what  will  move 
in  the  near  future." 

The  Board  itself  could  not  have  believed  thatits  esti¬ 
mate  of  traffic  potential  was  supported  by  substantial  and 
probative  evidence  for  Appendix  10  to  the  testimony  of  the 
Chairman  of  the  Board  before  the  Senate  Interstate  and  For¬ 
eign  Commerce  Committee  on  April  11,  1949  showed  118. 5  mil  1  ion 
freight  ton-miles  carried  in  1948,  86.2  million  freight  ton- 
miles  carried  in  1947,  and  43.8  million  freight  ton-miles 
carried  in  1946.  2/ 

In  spite  of  this,  the  Board  made  the  following  state¬ 
ment  in  its  opinion  (App.  1459): 

"Nor  do  we  believe  that  a  simple  statistical 
projection  of  the  growth  of  air  freight  over  the 
last  two  years  into  the  future  is  an  adequate 

2/  U.  S.  Senate,  Airline  Industry  Investigation ,  81st  Con¬ 
gress,  1st  Session,  Part  1,  p.  90  (1949). 
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basis  upon  which  to  determine  the  demand  for  air 
traffic.  Such  a  projection  would  indicate  that 
by  1950  there  would  be  an  actual  air  freight 
movement  in  the  vicinity  of  200  million  ton  miles 
annually  and  250  million  ton  miles  by  1953.  While 
we  do  not  ignore  such  a  projected  figure,  we  be¬ 
lieve  that  the  potential  air  freight  market  is 
many  times  greater  than  this  volume  of  traffic. 
With  vigorous  and  widespread  developmental  and 
promotional  efforts,  it  is  probable  that  a  deeper 
penetration  of  air  freight  potential  will  be 
realized  than  purely  statistical  projections 
would  indicate." 


Thus  the  Board,  as  has  been  noted  in  the  preceding 
paragraph,  has  erroneously  chosen  to  ignore  the^best”  evi¬ 
dence  and  has  relied  upon  guesses  and  conjectures  as  to  the 
"shape  of  things  to  come"  and  assumptions  unsupported  by  any 
substantial  evidence  of  record.  The  Board’s  estimate,  thus 
arrived  at  by  pure  prophecy  based  on  crystal-gazing,  is  dis¬ 
proved  by  other  more  reliable  evidence  and  is  not  credible. 


The  Board’s  finding  in  its  opinion  (App.  1468-1472)  that 
the  applicants  would  not  divert  traffic  from  the  certificated 
carriers  is  not  supported  by  substantial  and  probative  evi¬ 
dence.  Such  a  finding  is  supported  only  by  the  self-serving 
declarations  of  the  applicants.  Heliable  and  substantial 
evidence  of  record  and  evidence  of  the  applicants’  past  opera¬ 
tions  show  that  the  applicants  have  diverted  large  volumes 
of  traffic  from  the  certificated  carriers  and  the  only  rea¬ 
sonable  finding  which  the  Board  could  have  made  would  be 
that  such  diversion  would  continue  if  the  applicants  were 
certificated. 


-In  passing  upon  the  applications  of  U.  S.  Airlines, 
Slick  Airlines,  Flying  Tiger  Line  and  Airnews  for  certifi¬ 
cates  of  convenience  and  necessity  the  Board  was  exercising 
an  adjudicatory  function  and  it  was  obligated  to  carefully 
weigh  and  evaluate  all  evidence  of  record.  The  Poard’s 
opinion,  however,  makes  it  clear  that  it  did  not  respect 
such  duty.  The  Board  states  that  the  issues  in  the  case  are 
promotional  rather  than  regulatory  (App.  1472).  Further  on 
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in  the  opinion  it  is  stated  (App.  1473,  1474): 

"...we  cannot  agree  with  the  contention  that  the 
issue  of  public  convenience  and  necessity  in  the 
present  case  is  to  be  resolved  solely  upon  the 
basis  of  past  and  current  facts  whose  weight  must 
be  strictly  weighed  as  in  adjudication  of  a 
factual  issue  in  a  court  of  law.  Our  decision 
must  also  take  into  account  and  give  appropriate 
weight  to  broad  considerations  of  future  welfare 
related  to  the  development  of  a  new  type  of  air 
commerce  which  until  a  comparatively  recent  time 
has  received  little  attention.  Such  an  approach 
must  necessarily  be  predicated  up>on  future  esti¬ 
mates  as  well  as  present  facts  for  it  is  keyed 
to  future  goals  and  an  effort  to  envisage  the 
shape  of  things  to  come." 

The  inference  is  clear  that  if  the  Board  had  properly  weighed 
and  evaluated  the  available  evidence  of  record  it  would  have 
been  required  to  deny  the  applications. 

It  is  alleged  that  the  "encouragement  and  development 
of  civil  aeronautics"  as  defined  in  Section  2  of  the  Civil 
Aeronautics  Act  is  one  of  the  components  of  public  conven¬ 
ience  and  necessity.  Thus,  if  the  evidence  shows  that  a 
proposed  servicewill  encourage  and  develop  civil  aeronautics, 
and  the  Board  so  finds,  then  the  applicant  is  one  step  closer 
to  a  certificate  of  convenience  and  necessity.  But  the  Board 
has  misconstrued  the  Act  to  mean  that  it  may  find  a  proposed 
service  will  develop  air  commerce  without  regard  to  the 
evidence  of  record  (Opinion,  App.  1472-1476).  Such  a  con¬ 
struction  of  the  Civil  Aeronautics  Act  is  erroneous  and  the 
Board’s  action  pursuant  to  such  erroneous  statutory  construc¬ 
tion  renders  its  opinion  and  order  null  and  void. 

The  suggestion  that  the  Board  may  ignore  the  type  of 
facts  and  evidence  upon  which  courts  rely,  and  may  substitute 
therefor  its  supposed  expert  knowledge  of  the  "shape  of 
things  to  come"  is  at  war  with  the  clear  provisions  of  the 
Civil  Aeronautics  Act  and  the  Administrative  Procedure  Act. 
Section  1005(f)  of  the  Civil  Aeronautics  Act  requires  that 
"every  order  of  the  Authority  shall  set  forth  the  findings 
of  fact  upon  which  it  is  based,"  thus  clearly  demonstrating 
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that  orders  must  be  based  on  facts,  not  fancies.  Likewise, 
Section  1006(e)  provides  that  on  judicial  review  "The  find¬ 
ings  of  facts  by  the  Board,  if  supported  by  substantial 
evidence,  shall  be  conclusive."  Section  10(e)  of  the  Admin¬ 
istrative  Procedure  Act  requires  the  reviewing  court  to  set 
aside  agency  action  which  is  "unsupported  by  substantial 
evidence."  The  fact  that  Congress  provided  for  judicial  review 
of  the  Board's  orders  sufficiently  demonstrates  that  the 
Board  must  act  on  the  basis  of  evidence  which  a  court  can 
review.  If  that  were  not  true,  judicial  review  would  be  a 
futility,  as  the  court  obviously  cannot  review  the  Board’s 
alleged  power  to  foresee  the  "shape  of  things  to  come." 
This  is  not  to  say  that  the  Board  has  no  latitude  within 
which  to  exercise  its  expert  judgment.  The  point  is  simply 
that  the  Board  must  base  its  judgment  of  the  future  on  facts 
shown  by  evidence  of  record  --  the  kind  of  evidence  which 
courts  and  other  administrative  agencies  customarily  consider. 

Furthermore,  the  Board  erred  in  granting  the  applicants 
authority  to  operate  between  points  and  to  carry  traffic 
where  such  authority  was  not  contemplated  by  any  applications 
filed  by  such  applicants. 

The  Board  worked  out  a  scheme  of  six  routes  covering 
the  entire  country,  which  it  found  to  warrant  experimental 
all -property  operation  connecting  areas  designated  as  Cali¬ 
fornia,  Northwest,  Texas,  North  Central,  Northeast  and  South¬ 
east,  and  proceeded  to  al locate  these  routes  among  the  appli¬ 
cants  on  the  theory  that  such  applicants  requested  certifi¬ 
cation  over  routes  reasonably  conforming  thereto.  Flying 
Tiger  Line  was  granted  what  in  effect  is  a  route  between 
Portland -Seattle,  Twin  Cities,  Milwaukee,  Chicago,  Detroit 
and  New  York  despite  the  fact  that  it  did  not  apply  for  such 
route  and  its  own  witness  disclaimed  interest  in  such  a  route 
at  the  reopened  hearing  after  the  Examiners  had  made  their 
recommendations.  Mr.  Prescott,  President  of  the  Flying  Tiger 
Line  testified  on  December  6,  1948  in  response  to  a  question 
as  to  why  Flying  Tigers  had  not  attempted  to  serve  Seattle 
as  authorized  by  exemption  (App.  3006):  "Well  see,  if  you 
will  look  at  the  map,  Mr.  Cusick,  you  will  get  a  fair  answer 
out  of  that.  Seattle  is  stuck  off  up  there  by  itself.  We 
happened  to  get  it.  This  authorization  just  fell  on  us  out 
of  the  sky.  We  had  no  choice  in  picking  the  towns  that  we 
would  be  authorized  to  serve.  Seattle  is  up  there  all  by 
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itself  and  you  have  got  to  go  clear  from  Seattle  to  Chicago 
before  you  have  any  other  freight  or  any  other  authorized 
point." 

Similarly,  U  S.  Airlines  was  granted  what,  in  effect, 
is  a  route  between  Minneapolis -St.  Paul,  Milwaukee,  Chicago, 
Detroit,  Cleveland  and  Miami  although  Minneapolis -St.  Paul 
is  nowhere  specified  in  its  application  and  no  need  for  ad¬ 
ditional  freight  service  was  presented  at  the  hearings. 

The  U.  S.  Supreme  Court  recognized  in  the  case  of  Civil 

Aeronautics  Board  v.  State  Airlines,  70  S.  Ct.  379,  that  the 
Board’s  major  standard  is  the  public  interest  in  having  con¬ 
venient  routes  served  by  fit  and  able  carriers  and  the  prime 
purpose  of  allowing  interested  persons  to  offer  evidence  is 
to  give  the  Board  the  advantage  of  all  available  information 
as  a  basis  for  its  decision.  If  it  neglects  this  purpose 
the  parties  can  complain. 
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CONCLUSION 


The  record  does  not  contain  evidence  to  justify  the 
issuance  of  certificates  to  Flying  Tiger  Line  and  U.  S.  Air¬ 
lines  which  enable  them  to  compete  with  the  services  of 
petitioner.  The  Board  did  not  make  the'  necessary  jurisdic¬ 
tional  findings  that  are  required  by  the  Civil  Aeronautics 
Act  for  issuance  of  a  certificate.  The  findings  the  Board 
did  make  were  not  based  on  substantial  evidence  and  the  whole 
record  in  this  case.  The  Order  of  the  Board  exceeds  the 
statutory  authority  of  the  Board  under  the  Civil  Aeronautics 
Act  and  the  Administrative  Procedure  Act. 

For  the  above  reasons,  and  for  reasons  developed  in  the 
briefs  of  the  other  petitioners  which  are  adopted  herein,  it 
is  submitted  that  the  Order  of  the  Board  should  be  set  aside. 

Respectfully  submitted, 

NORTHWEST  AIRLINES,  INC. 

/s/  Seth  W.  Richardson 
Wire  Building 
Washington,  D.  C. 

/s/  C.  Edward  L«asure 

1518  K  Street,  N.W. 
Washington,  D.  C. 

/s/  Herman  F.  Scheurer,  Jr. 
1518  K  Street,  N.W. 
Washington,  D.  C. 

/s/  A.  E.  Floan 

1885  University  Avenue 
St.  Paul,  Minnesota 

Attorneys  for  Petitioner 

Davies,  Richberg,  Beebe,  Landa  &  Richardson 
Wire  Building 
Washington,  D.  C. 

Of  Counsel 
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I  hereby  certify  that  I  have  served  the  foregoing  brief 
upon  the  Civil  Aeronautics  Board  by  mailing  to  each  member 
of  the  Board  and  to  its  General  Counsel  copies  thereof  prop¬ 
erly  addressed,  with  postage  prepaid. 

Dated  at  Washington,  D.  C.  this  1st  day  of  October  1950. 


/s/  A.  E.  Floan 

Attorney  for  Petitioner, 
Northwest  Airlines.  Inc. 
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as  amended  (Act  of  June  23,  1938  ;  52  Stat  973,  987  ;  49 
U.  S.  C.  401,  481)  (“the  Act”)),  four  applicants  (Slick 
Airways,  Inc.  (“Slick”),  U.  S.  Airlines,  Inc.  (“U.  S.”),  The 
Flying  Tiger  Line,  Inc.  (“Flying  Tiger  Line”),  and  Air- 
news,  Inc.  (“Airaews”)),  hereinafter  collectively  referred 
to  as  “the  intervenors”  in  this  case,  to  engage  in  the  air 
transportation  of  property  only  (except  air  express),  in 
relation  to  various  points.  The  authorizations  cover,  in 
the  aggregate,  substantially  the  entire  United  States  and 
blanket  the  routes  of  petitioner  and  all  other  existing  cer¬ 
tificated  domestic  air  carriers. 

The  Court’s  jurisdiction  is  based  on  Section  1006  of 
the  Act  and  Section  10  of  the  Administrative  Procedure 
Act  (Act  of  June  11,  1946,  C.  324  ;  60  Stat  237,  243  ;  5 
U.  S.  C.  1001,  1009). 

Statement  of  the  Case  and  the  Proceedings  Below 

Eastern  now  holds  (and  held  at  the  date  of  service  of  the 
Order),  certificates  of  public  convenience  and  necessity  au¬ 
thorizing  it  to  engage  in  the  domestic  air  transportation  of 
persons,  property  (including  air  freight),  and  mail  over 
the  following  routes :  Route  5  (Boston  to  Texas  points  via 
intermediate  points) ;  Route  6  (Miami  to  Boston  and  Miami 
to  Detroit,  both  via  intermediate  points) ;  Route  10  (Miami 
to  Chicago,  Miami  to  St  Louis  and  Miami  to  Memphis, 
each  via  intermediate  points);  and  Route  47  (St  Louis 
to  Washington  via  intermediate  points).  A  map  of  East¬ 
ern’s  domestic  system  of  routes  as  of  July  29,  1949  (the 
date  of  the  order  herein  complained  of)  appears  opposite 
this  page. 

The  Board  initiated  the  Air  Freight  case  early  in  1946 
to  consider  several  applications  seeking  certificates  and 
amendments  of  certificates  of  public  convenience  and 
necessity  authorizing  the  carriage  of  property,  or  prop¬ 
erty  and  mail,  between  points  throughout  the  continental 
United  States  (R.  1451). 1  Two  such  applications  (those 


1  The  Joint  Appendix  will  be  go  cited  throughout  this  brief. 
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of  U.  S.1  and  Globe  Freight  Airline,  Inc.  (“Globe”))  had 
been  heard  earlier  in  the  Boston-New  T ork-AUanta-New 
Orleans  case,  bnt  decision  thereon  was  deferred  by  the 
Board  for  concurrent  decision  with  the  Air  Freight  case 
(R.  217). 

The  applicants,  not  previously  named,  in  the  Air  Freight 
case  were:  Air  Borne  Cargo  Lines,  Lie.  (“Air  Borne”), 
American  Air  Express  Corp.  (“American  Air  Express”), 
Mutual  Aviation,  Inc.  (“Mutual”),  California  Eastern  Air¬ 
ways,  Inc.  (“California  Eastern”),  Lone  Star  Air  Cargo 
Lines,  Inc.  (“Lone  Star”),  Air  Cargo  Transport  Corpora¬ 
tion  (“Air  Cargo  Transport”),  Willis  Air  Service,  Inc. 
(“Willis”),  Capital  Airlines,  Inc.  (“Capital”), — an  exist¬ 
ing  certificated  carrier  of  passengers,  property  and  mail, — 
and  Flamingo  Air  Service,  Inc.  (“Flamingo”).  The  Depart¬ 
ment  of  Justice,  the  Department  of  Agriculture,  several 
civic  bodies  and  trade  associations,  and  practically  all  of 
the  existing  certificated  air  carriers  (excepting  Capital,  but 
including  each  of  the  petitioners  in  this  case2)  were  granted 
leave  to  intervene  by  the  Board. 

Hearing  in  the  Air  Freight  case  was  held  during  Novem¬ 
ber  and  December  1946  and  January  1947  before  two  of 
the  Board’s  examiners.  An  Examiners’  Report  (the  “Re¬ 
port”)  was  served  March  8,  1948  (R.  217-606)  recom- 

1  U.  8.  was  an  applicant  in  both  the  AW  Freight  and  Boston-New  York- 
Atlanta-New  Orleans  cases.  It  does  not  appear  from  the  Board’s  final  Opinion 
and  Order  which  of  the  U.  S.  applications  was  granted,  or  whether  both  were 
granted  in  part. 

2  Eastern;  American  Airffniw,  Inc.  (“American”),  Case  No.  10,374;  Trans 
World.  Airlines,  Inc.,  formerly  Transcontinental  and  Western  Air,  Inc. 
(“T.  W.  A”),  Case  No.  10,387;  United  Air  Lines,  Inc.  (“United”),  Case  No. 
10,437;  Braniff  Airways,  Inc.  (“Braniff”),  Case  No.  10,439;  Chicago  and 
Southern  Air  Lines,  Inc.  (“C  t  S”),  Case  No.  10,440;  Delta  Air  Lines,  Lie. 
(“Delta”),  Case  No.  10,441;  and  Northwest  Airlines,  Inc.  (“Northwest”), 
Case  No.  10,442.  Each  of  the  above-named  carriers  has  petitioned  individually 
for  review  of  the  final  Opinion  and  Order  of  the  Board  (R.  1-128),  and  they 
will  hereinafter  collectively  be  referred  to  as  “the  petitioners”  in  this  ease. 
These  separate  petitions  were  consolidated  for  the  purpose  of  fifing  briefs  and 
far  argument  by  order  of  tins  Court  dated  October  14,  1940. 


4 


mending  that  certificates  of  public  convenience  and  neces¬ 
sity  be  issued  to  six  of  the  applicants  (including  the  four 
intervenors  in  this  case  who  were  subsequently  granted 
certificates).  Exceptions  to  the  Report  were  duly  filed  by 
all  petitioners  (R.  606-661). 

Prior  to  the  issuance  of  the  Report,  the  Board  had 
adopted  and  promulgated,  on  June  10,  1947,  a  general 
exemption  regulation  (Sections  295.1-295.12  (formerly 
Section  292.5)  of  the  Board’s  Economic  Regulations,  14 
Fed.  Reg.  3522  (hereinafter  referred  to  as  “Section 
292.5”)  ).  Section  292.5  permitted  uncertificated  applicants 
for  property-only  certificates  who  were  previously  engag¬ 
ing  in  air  transportation  of  property  only  (purportedly 
as  “contract”  or  “irregular”  carriers  (R.  1533,  n.  30)  ) 
to  provide  scheduled  common  carrier  property-only  service 
in  relation  to  points  previously  served  until  60  days  after 
final  decision  on  any  certificate  application  of  such  car* 
riers  pending  before  the  Board.  By  the  service  date  of 
the  Report  most  applicants  in  this  case  (including  all  in¬ 
tervenors  except  Aimews)  had  had  approximately  nine 
months’  actual  experience  in  common  carrier  property- 
only  operations.  Aimews,  the  only  intervenor  not  eligible 
under  Section  292.5,  had  conducted  purportedly  intra¬ 
state,  contract  operations  in  Texas  which  were  assertedly 
not  within  the  jurisdiction  of  the  Act  (R.  4555,  4556,  4563). 

Numerous  findings  in  the  Report  indicated  that  the  best 
and  most  reliable  evidence  of  the  public  need  for,  and  the 
applicants’  fitness,  willingness  and  ability  to  provide,  the 
recommended  services  would  be  the  results  of  the  ap¬ 
plicants’  actual  operating  experience  under  Section  292.5, 
which  results  were  not  of  record  when  the  Report  was 
served  (R.  468,  484,  569).  After  the  Examiners’  Report 
was  issued,  United,  Eastern  and  TWA  petitioned  the 
Board  to  reopen  the  record  in  the  Air  Freight  case  and 
hold  a  further  hearing  to  receive  such  evidence,  as  well 
as  evidence  relative  to  the  air  cargo  activities  and  traffic 
of  the  certificated  air  carriers  (R.  661-717,  736-740). 
Other  petitioners  herein  filed  supporting  memoranda  (R. 
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717-736).  The  Board  refused  to  reopen  the  record  for 
further  hearing  (R.  804-806),  but,  on  May  21, 1948  ordered 
the  applicants  to  file  special  financial  and  traffic  reports 
on  their  Section  292.5  operations  by  June  10, 1948  (R.  806- 
810),  and  amended  its  Economic  Regulations  so  as  to  re¬ 
quire  regular  reports  thereafter  (Sections  242.4  and  242.6 
(formerly  Section  202.1)  of  the  Boards  Economic  Regula¬ 
tions).  After  several  petitions  for  reconsideration  of  the 
order  refusing  to  reopen  the  record  for  further  hearing 
filed  by  various  petitioners  herein  (R.  810-862),  the  Board 
ordered  oral  argument  on  the  question  of  further  hearing 
“at  the  same  time  and  place  as  the  oral  argument  to  be 
held  on  the  applications  in  the  above-entitled  proceeding” 
(R.  862-864). 

After  oral  argument  (in  September  1948)  on  the  appli¬ 
cations  in  the  Air  Freight  case,  based  solely  on  the  “stale” 
original  record  (and  special  oral  argument  at  the  same 
time  on  the  question  of  reopening  the  record  for  further 
hearing),  the  Board  (on  October  20,  1948)  ordered  the 
Air  Freight  case  and  the  Boston-New  Y ork-Atlanta-N ew 
Orleans  case  reopened  for  certain  limited  purposes  (R. 
903-908),  and  consolidated  the  two  cases  into  a  single 
proceeding  for  the  purpose  of  hearing  only  (R.  915-916). 
Hearing  in  the  consolidated  proceeding  was  held  in  Novem¬ 
ber  and  December  1948  before  the  same  examiners  who  had 
presided  at  the  original  hearing,  and  who  issued  the  Re¬ 
port,  in  the  Air  Freight  case. 

Despite  requests  for  issuance  of  a  supplemental  Ex¬ 
aminer’s  Report  (R.  916-920),  the  Board  ordered  the  cer¬ 
tification  of  the  entire  record  to  the  Board  for  initial  de¬ 
cision  (R.  921-922).  Despite  requests  for  oral  argument 
prior  to  tentative  decision  (R.  922-935),  the  Board,  on 
April  25,  1949,  issued,  without  the  benefit  of  such  oral 
argument,  its  Tentative  Opinion  (“the  Tentative  Opin¬ 
ion”),  proposing  certification  of  the  intervenors  for  a 
period  of  five  years  (R.  1018-1152). 

Exceptions,  with  supporting  reasons,  to  the  Tentative 
Opinion  were  filed  by  all  petitioners  herein  (R.  1153-1397). 
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Oral  argument  was  held  in  June,  1949  (R.  1399-1443).  The 
final  Opinion  (“the  Opinion”),  and  Order  were  issued  by 
a  majority  of  the  Board,  consisting  of  then  Chairman 
O’Connell,  Vice  Chairman  Ryan  and  Member  Adams,  and 
served  July  29, 1949  (R.  1443-1591).  The  Opinion  affirmed, 
virtually  in  toto,  the  Tentative  Opinion,  and  certificates 
authorizing  the  carriage  of  property  only  were  issued  to 
the  four  intervenors  (R.  1561-1572).  Members  Lee  and 
Jones  filed  separate  opinions  vigorously  dissenting  from 
the  Majority’s  action  in  certificating  the  intervenors  (R. 
1515-1558).  Petitioner  now  seeks  judicial  review  of  the 
Opinion  and  Order  and  to  have  this  Court  hold  such  Opin¬ 
ion  and  Order  unlawful  and  to  set  them  aside. 

Statutes  Involved 

The  following  statutory  provisions,  pertinent  parts  of 
which  are  fully  quoted  in  Supplement  A  to  this  brief,  are 
involved:  Civil  Aeronautics  Act,  Sections  2,  401,  404,  1005 
and  1006  (52  Stat  980,  987,  993, 1023  and  1024;  49  U.  S.  C. 
402,  481,  484,  645  and  646). 

Administrative  Procedure  Act,  Sections  2,  7,  8,  9  and  10 
(60  Stat.  237,  241,  242  and  243;  5  U.  S.  C.  1001, 1006, 1007, 
1008  and  1009). 

The  United  States  Constitution,  Amendment  V,  is  also 
involved  herein. 

Points  Relied  upon  by  Petitioner 

The  Board’s  Opinion  and  Order  herein  complained  of 
are  erroneous  and  should  be  set  aside  for  the  following 
reasons : 

(1)  The  Board  has  not  made  legally  required  juris¬ 
dictional  and  basic  evidentiary  findings ; 

(2)  The  findings  of  the  Board  are  not  supported  by  sub¬ 
stantial,  reliable,  and  probative  evidence  and,  on  the  whole 

record,  are  contrary  to  the  overwhelming  weight  of  the 

_ _ 1  _ 
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Muscle  Shoals  Operations,  1  C.  A.  A.  792,  795  (1940)  ;* 
Braniff  Airways,  Inc.  v.  Civil  Aeronautics  Board,  79  App. 
D.  C.  341,  342,  147  F.  (2d)  152,  153  (1945). 

Congress  has  required  that  the  Board  make  findings  of 
fact  (Section  1005(f)  of  the  Act)  supported  by  substantial 
evidence  (Section  1006(e)  of  the  Act)  as  to  whether  appli¬ 
cations  for  certificates  of  public  convenience  and  necessity 
meet  the  standards  imposed  by  Congress.  The  procedural 
requirements  set  out  in  the  Act  have  been  amplified  and 
reinforced  by  the  provisions  of  the  subsequently-enacted 
Administrative  Procedure  Act.  The  failure  to  follow  such 
procedures  is  a  denial  of  the  fair  hearing  required  by  the 
Constitution,  and  any  action  so  taken  is  invalid. 

The  Opinion  and  Order  in  this  case  do  not  measure  up 
to  the  high  standards  which  are  required  of  the  Board 
under  the  Act. 

The  Board  has  not  made,  or  expressed  in  its  Opinion,  the 
findings  specifically  required  by  the  Act  and  which  are  es¬ 
sential  to  its  jurisdiction  to  grant  certificates.  It  has  not 
found  that  any  proposed  transportation  is  “required  by 
the  public  convenience  and  necessity,”  or  that  U.  S.  is 
“fit,  willing,  and  able”  to  perform  any  proposed  transporta¬ 
tion.  Without  such  findings  the  Board  could  not  legally 
grant  certificates  of  convenience  and  necessity  to  the  inter- 
venors.  Wichita  R.  &  Light  Co.  v.  Public  Utilities  Commis¬ 
sion  of  the  Stale  of  Kansas,  260  U.  S.  48,  59  (1922) ;  Mahler 
v.  Eby,  264  U.  S.  32,  42-45  (1924);  State  of  Florida  v. 
United  States,  282  U.  S.  194,  215  (1931). 

The  Board  has  not  made  the  more  explicit  findings  of 
fact  as  to  important  basic  elements  of  public  convenience 
and  necessity  and  fitness,  willingness  and  ability  which 
it  has  previously  found  are  essential  in  all  certificate  pro¬ 
ceedings,  and  which  are  required  by  the  Act  and  the  Admin¬ 
istrative  Procedure  Act  Saginaw  Broadcasting  Co.  v. 
Federal  Communications  Commission,  68  App.  D.  C.  282, 
288,  96  F.  (2d)  554,  560  (1938),  cert,  denied,  305  U.  S.  613 
(1938). 

-  1  Volume  1  of  the  Board’s  Reports  will  be  so  cited.  Subsequent  volumes 
will  be  cited  2  C.  A.  B.,  et  aeq. 
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The  decision  as  a  whole,  and  virtually  all  of  the  Board’s 
major  conclusions  leading  up  to  that  decision,  are  so  obscure 
and  ambiguous  that  the  parties  have  not  fairly  been 
apprised  of  their  intended  significance.  Where  findings  of 
fact  are  required,  they  should  be  simple  and  direct, — not 
vague  and  uncertain.  The  vague  and  ambiguous  generali¬ 
ties  of  the  Board  do  not  constitute  legal  “findings”. 
Atchison,  T.  and  8.  F.  Ry.  Co.  v.  United  States,  295  U.  S. 
193,  202  (1935);  United  States  v.  Chicago  M.  St.  P.  and 
P.  R.  Co.,  294  U.  S.  499,  510,  511  (1935). 

The  decision  and  most  of  the  required  jurisdictional  and 
basic  findings  of  the  Board  are  completely  without  the 
support  of  any  substantial,  reliable  and  probative  evidence 
of  record,  such  as  is  required  by  the  Act  and  the  Adminis¬ 
trative  Procedure  Act  The  decision  and  such  findings 
are,  in  fact,  contrary  to  the  overwhelming  preponderance 
of  such  evidence. 

The  Board  has  attempted  to  substitute  visions  of  “the 
shape  of  things  to  come”  (R.  1474)  in  the  place  of  sub¬ 
stantial,  reliable  and  probative  evidence  of  record,  as  the 
basis  for  its  decision,  but  “evidence”  is  required,  and 
“visions”  are  not  “evidence”.  It  is  plain  that  the  Board 
has  acted  on  the  basis  of  “suspicion,  surmise,  implications 
and  plainly  incredible  evidence”  and  not  on  substantial, 
reliable,  and  probative  evidence,  and  its  Opinion  and  Order 
are  therefore  unlawful.  United  States  v.  Abilene  and 
Southern  Ry.  Co.,  265  U.  S,  274,  288  (1923);  Interstate 
Commerce  Commission  v.  Louisville  <&  Nashville  R.  Co.,  227 
U.  S.  88,  91  (1912) ;  Administrative  Procedure  Act,  Legis¬ 
lative  History,  Senate  Document  248, 79th  Congress,  Second 
Session  (1946), 1  p.  216  (Senate  Judiciary  Report). 

The  Board  has  admitted  that  it  does  not  know  whether 
the  transportation  proposed  in  applications  which  it  has 
granted  is  required  by  the  public  convenience  and  neces¬ 
sity  or  whether  the  applicants  are  fit,  willing  and  able  to 
perform  such  proposed  transportation  properly  (R.  1480). 

1  Hereinafter  referred  to  as  “Senate  Document  248.” 
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That  admission  clearly  shows  that  the  applications  of  the 
intervenors  should  have  been  denied  because  of  their  fail¬ 
ure  to  carry  their  “burden  of  proof”  (Section  7(c),  Admin¬ 
istrative  Procedure  Act).  However,  the  Board  has  asserted 
a  right  to  “experiment”  without  regard  to  whether  such 
applications  meet  the  standards  set  forth  in  the  Act.  With¬ 
out  considering  whether  the  Board  has  a  general  power 
to  experiment,  its  attempt  to  do  so  here  is  plainly  in¬ 
valid.  If  the  Board  should  have  such  general  power  of 
experimentation  (which  is  specifically  denied)  that  power 
could  not  abrogate  the  requirements  of  the  Act  The  “ex¬ 
periment”  which  the  Board  has  here  asserted  the  right  to 
authorize  has  not  been  proposed  in  any  application  and 
the  Board  has  not  made  findings  which  would  be  a  pre¬ 
requisite  to  its  right  to  experiment,  if  it  should  be  assumed 
that  the  Board  had  such  right 

There  are  other  inadequacies  in  the  decision,  and  other 
actions  by  the  Board  in  relation  thereto,  in  excess  of  its 
delegated  authority,  which  contribute  to  the  unlawfulness 
of  the  Opinion  and  Order,  and  which  will  be  discussed  in 
the  main  body  of  petitioner’s  argument.  Many  of  the  mat¬ 
ters  hereinabove  briefly  indicated  are  individually  suffi¬ 
cient  to  require  that  the  Opinion  and  Order  be  set  aside. 
Cumulatively  they  demand  such  action. 

ARGUMENT 

L 

The  Opinion  and  Order  Should  Be  Set  Aside  Because 
the  Board  Has  Failed  to  Make  Required  Findings 
of  Fact. 

A.  The  Board  Has  Not  Made  Required  Jurisdictional 
Findings . 

Sections  401(d)(1)  and  (2)  of  the  Act1  provide  that 
the  Board  shall  issue  a  certificate  of  public  convenience 

1  Section  401(d)(1)  governs  the  granting  or  denial  of  permanent  certifi¬ 
cates  of  public  convenience  and  necessity;  Section  401(d)(2),  applications 
for  temporary  certificates. 
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and  necessity  only  if  it  finds  that  the  applicant  is  “fit, 
willing,  and  able”  to  perform  the  service  proposed,  and 
“to  conform  to  the  provisions  of  this  Act  and  the  rules, 
regulations  and  requirements”  of  the  Board  thereunder, 
and  that  the  proposed  service  “is  required  by  the  public 
convenience  and  necessity” ;  otherwise  “the  application  shall 
be  denied” 

The  Order  complained  of  herein  purported  to  be  issued 
pursuant  to  Section  401  (d)  of  the  Act  (R.  1456).  The 
Board  therefore  was  required  to  make  the  following  juris¬ 
dictional  findings  as  to  the  application  of  each  intervenor: 
(1)  that  the  transportation  proposed  was  required  by  the 
public  convenience  and  necessity;  and  (2)  that  each  inter¬ 
venor  was  fit,  willing  and  able  properly  to  perform  such 
transportation  and  to  conform  to  the  provisions  of  the 
Act  and  the  rules,  regulations,  and  requirements  of  the 
Board  thereunder. 

The  majority  of  the  Board  (hereinafter  referred  to  as 
“the  Majority”),  however,  did  not  find  that  any  trans¬ 
portation  proposed  by  any  application  was  required  by 
the  public  convenience  and  necessity.  Nor  did  the  Board 
find  that  U.  S.  was  “fit,  willing  and  able”  to  perform  any 
proposed  transportation.  The  Majority’s  failure  to  make 
such  findings  was  fatal  to  the  Board’s  jurisdiction  to  issue 
certificates  to  the  intervenors,  and  the  Opinion  and  Order 
issuing  such  certificates  are  unlawful  and  must  be  set  aside. 
Wichita  R.  <&  Light  Co.  v.  Public  Utilities  Commission  of 
the  State  of  Kansas,  supra;  Mahler  v.  Eby,  supra;  State 
of  Florida  v.  United  States,  supra. 

The  Majority’s  only  general  conclusion  on  public  con¬ 
venience  and  necessity  was  (R.  1480) : 

“We  find  that  the  public  convenience  and  necessity 
clearly  require  temporary  certification  of  a  limited 
number  of  all-freight  carriers  at  this  time.” 

There  is  at  no  place  in  the  Opinion  any  finding,  express 
or  otherwise,  that  any  proposed  transportation  is  required 
by  the  public  convenience  and  necessity.  A  statement 
that  “the  public  convenience  and  necessity  •  •  •  require 
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temporary  certification  of  *  *  *  [four]  all-freight  carriers” 
is  not  a  finding  that  any  proposed  transportation  is  re¬ 
quired  by  the  public  convenience  and  necessity.  Section 
401  of  the  Act  specifically  provides  that  the  required  juris¬ 
dictional  finding  as  to  public  convenience  and  necessity 
be  directed  to  the  transportation  proposed  in  an  appli¬ 
cation,  and  a  finding,  in  gross,  that  a  certain  number  of 
carriers  is  required  by  the  public  convenience  and  neces¬ 
sity  does  not  meet  the  clear  command  of  the  law. 

The  practical  necessity  for  findings  of  public  convenience 
and  necessity  directed  specifically  to  certain  proposed  trans¬ 
portation  (and  not  merely  to  the  over-all  number  of 
carriers,  in  the  abstract),  is  obvious.  A  finding  that  the 
Nation’s  air  transportation  pattern  requires  a  certain  over¬ 
all  number  of  carriers,  in  excess  of  an  assumed  existing 
number  of  carriers,  certainly  would  not  be  a  sufficient 
finding  of  public  convenience  and  necessity  to  warrant 
the  authorization  of  an  applicant  for  a  single  specific 
route,  such  as  New  York-Chicago.  Congress  realized  that 
the  need  for  air  service  must  be  determined  on  a  route-by¬ 
route  basis,  and  not  on  a  carrier-by-carrier  basis,  and 
established  a  legislative  standard  for  the  granting  of  cer¬ 
tificates  under  which  the  Board  is  required  to  find  that 
certain  proposed  transportation  is  required,  or  not  re¬ 
quired,  by  the  public  convenience  and  necessity — not  a  cer¬ 
tain  number  of  air  carriers.  State  Airlines ,  Inc.  v.  Civil 
Aeronautics  Board,  84  App.  D.  C.  374,  379-380,  174  F.  (2d) 
510,  516  (1949),  reversed  (on  other  grounds),  338  U.  S.  572 
(1950).  The  Majority  has  not  complied  with  the  Board’s 
mandate  from  Congress. 

The  Majority  did  not  find  that  U.  S.  was  “fit,  willing, 
and  able”  to  perform  any  transportation  properly. 

The  Opinion  states  clearly  that  “Airaews  is  fit,  willing, 
and  able  •  •  *  to  conduct  the  services  over  these  routes 
•  •  *  ”  (R.  1499).  As  to  Flying  Tiger  line  and  Slick,  the 
Majority  found  (R.  1504-1505) : 

“There  appears  little  question  that  both  Slick  and 
the  Flying  Tiger  are  fit,  willing,  and  able  to  perform 
the  services  that  we  deem  necessary.” 


The  Majority  made  no  such  required  ultimate  finding  as 
to  U.  S.  (except  a  conclusion  of  law  (R.  1514)  based  on 
“the  foregoing  findings  of  fact”  (R.  1511)  ).  Such  juris¬ 
dictional  findings  must  be  expressly  stated  and  cannot  be 
supplied  by  inference.1  Wichita  B.  &  Light  Co.  v.  Public 
Utilities  Commission  of  the  State  of  Kansas,  supra ;  Mahler 
v.  Eby,  supra,  264  U.  S.  44;  Atchison,  T.  &  S.  F.  By.  Co.  v. 
United  States,  supra ;  Panama  Befining  Co.  v.  Byan,  293 
U.  S.  388,  433  (1935) ;  Note,  146  A.  L.  R.  209,  216-218,  221, 
236  (1943)  and  cases  therein  cited.  The  Majority’s  failure 
to  make  and  express  the  obviously  necessary  jurisdictional 
finding  as  to  U.  S.’  fitness,  willingness  and  ability  invali¬ 
dates  its  action  in  issuing  a  certificate  to  TJ.  S. 

The  duty  of  the  Board  fairly  to  comply  with  the  legis¬ 
lative  standards  established  by  Congress  was  stated  by 
Justices  Reed  and  Frankfurter  in  their  dissenting  opinion 
in  Civil  Aeronautics  Board  v.  State  Airlines,  Inc.,  Dissent¬ 
ing  Opinion,  supra,  with  specific  reference  to  the  findings 
necessary  under  Section  401  of  the  Act : 

A 

“The  procedures  so  defined  by  Congress  provide  the 
frame  within  which  the  Board’s  discretion  may  freely 
move.  So  long  as  that  discretion  is  exercised  within 
the  frame,  the  courts  should  not  interfere.  But  be¬ 
cause  the  responsibility  placed  in  the  Board  by  Con¬ 
gress  is  great,  and  because  the  damage  a  Board  error 
in  awarding  a  certificate  may  cause  to  other  carriers 
and  the  public  is  irreparable,  the  courts  should  insist 
that  the  procedures  be  strictly  followed.” 

“An  administrative  body  must  follow  carefully  the 
specific  requirements  laid  down  by  Congress  to  pro¬ 
tect  the  public  from  administrative  absolutism.  To 
insist  that  the  statute  be  followed  is  not  mere  search 
for  precision.” 

1  The  question  here  is  not  whether  the  Board  drew  proper  inferences  from 
basic  facts  or  findings  in  arriving  at  an  ultimate  conclusion,  which  is  expressly 
stated,  which  was  the  question  involved  in  Chicago,  St.  P.,  M.  $  O.  By.  v. 
United  States,  322  U.  S.  1,  2-3  (1944)  (a  case  sometimes  cited  by  the  inter* 
venors  herein  sis  supporting  the  legality  of  a  finding  by  “inference"  (B.  1424- 
1425)),  but  whether  or  not  such  an  ultimate  conclusion  was  in  fact  reached. 
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That  principle  was  not  questioned  by  the  majority  of  the 
Court  in  that  case.  That  same  principle  is  applicable  to 
this  case,  but  has  been  ignored  by  the  Majority. 

The  Majority’s  failure  to  make,  or  to  express,  the  neces¬ 
sary  jurisdictional  findings  discussed  above  requires  this 
Court  to  set  aside  the  Opinion  and  Order. 

B.  The  Board  Has  Not  Made  Required  Basic  Findings 
of  Fact . 

Section  1005(f)  of  the  Act  provides  in  part: 

“(f)  Every  order  of  the  Authority  shall  set  forth 
the  findings  of  fact  upon  which  it  is  based,  •  •  •  V 

Section  8(b)  of  the  Administrative  Procedure  Act1  pro¬ 
vides  in  part : 

“All  decisions  •  *  •  shall  become  a  part  of  the  record 
and  include  a  statement  of  (1)  findings  and  conclu¬ 
sions,  as  well  as  the  reasons  or  basis  therefor ,  upon 
all  the  material  issues  of  fact,  law,  or  discretion  pre¬ 
sented  on  the  record  •  •  •  ”  (italics  added). 

These  provisions  of  the  Act  and  the  Administrative  Pro¬ 
cedure  Act  obligate  the  Board  to  make  findings  not  only  of 
ultimate  jurisdictional  facts,  such  as  discussed  above,  but 
also  findings,  sufficiently  specific  to  apprise  the  reviewing 
court  and  the  parties  of  the  basis  for  the  Board’s  action, 
as  to  all  subsidiary  matters  of  fact,  law  or  discretion 
reasonably  and  logically  necessary  to  support  its  ultimate 
jurisdictional  findings.  This  Court  held  in  the  leading  case 
of  Saginaw  Broadcasting  Co.  v.  Federal  C ommunications 
Commission ,  supra  s 

“We  ruled  •  •  •  that  findings  of  fact  in  the  broad 
terms  of  public  convenience,  interest,  or  necessity,  the 


1  This  proceeding  is  subject  to  the  provisions  of  Sections  5-10  of  the 
Administrative  Procedure  Act  since  it  is  a  case  involving  adjudication  re¬ 
quired  by  Section  401  of  the  Act  to  be  determined  on  the  record  after  oppor¬ 
tunity  for  agency  hearing  and  is  not  within  any  of  the  exceptions  named  in 
Section  5  of  the  Administrative  Procedure  Act. 


criterion  set  up  by  •  #  •  the  Act,  were  not  sufficient  to 
support  an  order  of  the  Commission.  We  now  rule 
that  findings  of  fact,  to  he  sufficient  to  support  an 
order,  must  include  what  have  been  above  described 
as  the  basic  facts,  from  which  the  ultimate  facts  in  the 
terms  of  the  statutory  criterion  are  inferred ”  (italics 
added). 

That  principle  has  never  been  limited  or  modified.1 

The  Board,  in  a  long  line  of  decisions,  has  spelled  out 
clearly  the  minimum  basic  findings  necessary  to  support 
ultimate  findings  of  public  convenience  and  necessity  or 
fitness,  willingness  and  ability. 

In  St.  Louis-N ashviUe-Muscle  Shoals  Operations,  supra, 
for  example,  the  Board  stated: 

“The  Authority  in  several  opinions  relative  to  new 
route  applications  and  applications  for  the  extension 
of  existing  routes  has  discussed  the  meaning  of  the 
term  ‘public  convenience  and  necessity’  and  has  out¬ 
lined  in  detail  the  considerations  which  govern  it  in 
the  disposition  of  such  applications.  These  opinions 
indicate  that  the  primary  questions  to  be  considered 
are,  in  substance,  [1]  whether  the  new  service  will 
serve  a  useful  public  purpose  responsive  to  a  public 
need;  [2]  whether  this  purpose  can  and  will  be  served 
adequately  by  existing  routes  or  carriers ;  [3]  whether 
it  can  be  served  by  the  applicant  without  impairing 
the  operations  of  existing  carriers  contrary  to  the  pub¬ 
lic  interest;  and  [4]  whether  the  cost  of  title  proposed 
service  to  the  government  will  be  outweighed  by  the 
benefit  which  will  accrue  to  the  public  from  the  new 
service.”2 


1  There  have  been  some  Federal  cases  holding  ultimate  findings  only  to  be 
sufficient,  but  such  cases  arose  under  statutes  making  agency  findings  only 
prima  facie  evidence  and  leaving  the  reviewing  court  free  to  find  the  basic 
facts  for  itself  (see  Note,  146  A.  L.  B.,  supra,  p.  234,  and  cases  there  cited). 

2  See  also:  Dxduth-Twin  Cities  Operation,  1  C.  A.  A.  573,  576-579  (1940) ; 
Boswell-Hob  bs-Carlsbad  Operation,  1  C.  A.  A.  598,  601-602  (1940) ;  Daytona 
Beach- Jacksonville  Operation,  1  C.  A  A  612,  615-618  (1940) ;  Bed  Bluff 
Operation,  1  C.  A.  A.  778,  779-780  (1940) ;  Pittsburgh-Youngstown-Erie- 
Buffalo  Operations,  1  C.  A  A  811,  813  (1940) ;  Twin  Cities-Des  Moines - 
Kansas  City-St.  Louis  Operation,  2  C.  A  B.  63,  66-67  (1940) ;  Amarillo- 
Oklahoma  City  Operation,  2  C.  A  B.  250,  253-254  (1940). 
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Those  same  standards  of  public  convenience  and  necessity 
admittedly  control  the  validity  of  the  Board’s  actions  in 
this  case  (R.  1456-1457).  The  Majority’s  failure  to  make 
findings  as  to  each  test  or  standard  set  forth  above  as  to 
each  application  is  a  failure  to  make  essential  findings  of 
basic  facts.  Saginaw  Broadcasting  Co.  v.  Federal  Com¬ 
munications  Commission,  supra. 

Although  the  Board  may  not  be  strictly  bound  by  its  own 
former  decisions  under  the  doctrine  of  stare  decisis,  never¬ 
theless  this  Court  may  take  such  determinations  into  con¬ 
sideration  in  discovering  whether  the  Board  has  acted  law¬ 
fully.  State  Airlines,  Inc.  v.  Civil  Aeronautics  Board,  supra, 
84  App.  D.  C.  381,  174  F.  (2d)  518. 

The  basic  tests  of  fitness,  willingness  and  ability  also 
have  been  long  established  by  the  Board.  In  Braniff  Air¬ 
ways,  Inc.  v.  Civil  Aeronautics  Board,  supra,  this  Court 
said: 

“The  Board  is  authorized  to  issue  a  certificate  ‘if  it 
finds  that  the  applicant  is  fit,  willing,  and  able  to 
perform  such  transportation  properly  •  •  •  and  that 
such  transportation  is  required  by  the  public  con¬ 
venience  and  necessity.’  The  Act  does  not  define  ‘fit, 
willing  and  able’  but  the  Board  has  established  these 
tests:  (1)  a  proper  organizational  basis  for  the  con¬ 
duct  of  air  transportation;  (2)  a  plan  for  the  conduct 
of  the  service  made  by  competent  personnel;  (3)  ade¬ 
quate  financial  resources.”1 

The  Board  has  not  made  required  findings  as  to  whether 
the  intervenors,  particularly  U.  S.,  have  met  the  above  tests. 
Such  failure  is  a  failure  to  make  essential  basic  findings 
of  fact.2 

1  See  also  to  same  effect:  Pacific  case,  7  C.  A.  B.  209,  228  (1946). 

2  That  the  above  tests  relate  not  only  to  the  sufficiency  of  the  evidence  of 
record,  but  also  to  the  basic  findings  which  most  be  made  by  the  Board,  is 
apparent  from  Braniff  Airways,  Inc.  v.  Civil  Aeronautics  Board,  supra,  where 
the  Court  remanded  the  proceeding  to  the  Board  bo  that  the  facts  relating 
to  one  such  test  could  be  “determined”. 


17 


The  Board’s  errors  in  failing  to  make  such  essential 
basic  findings  will  be  discussed  below  in  terms  of  the  above 
tests  established  in  past  Board  decisions. 

1.  The  Board  Has  Not  Found  That  the  Public  Need  for 
Air  Cargo  Transportation  Cannot  Adequately  Be 
Served  by  Existing  Routes  or  Carriers. 

Air  cargo  transportation  serves  a  useful  public  purpose. 
The  certificated  carriers  of  passengers,  property  and  mail, 
including  petitioners,  long  have  been  (R.  1455),  and  now 
are,  serving  that  need.  The  Opinion  is  totally  devoid  of  any 
finding,  either  generally  or  as  to  any  specific  routes  or 
carriers,  that  the  cargo  services  of  existing  lines  and  car¬ 
riers  have  been  inadequate,  or  cannot  in  the  future  ade¬ 
quately  serve  the  public  need  for  air  cargo  service.1  Yet 
one  member  of  the  Majority  (whose  vote  was  decisive  since 
the  Board  divided  3  to  2)  admitted  on  the  record  the  critical 
importance  to  a  sound  decision  of  determining  that  precise 
question  in  relation  to  the  specific  service  proposed  and  the 
specific  existing  routes,  services  and  carriers  involved 
(R.  873-880). 


1  In  Los  Angeles-Mexico  City  Operation,  2  C.  A.  B.  807,  814  (1941),  the 
Board  said: 

“It  is  thus  clear  from  the  record  that  a  point  has  been  reached  *  *  * 
where  some  measure  of  increased  passenger  service  is  required  in  the  public 
interest.  Two  means  by  which  this  additional  service  may  be  provided 
are  apparent.  One  is  by  authorizing  the  operation  of  the  service  pro* 
posed  by  the  applicant,  and  the  other  is  by  an  increase  in  the  frequencies 
operated  by  the  Mexican  company.  •  •  *  Applicant  in  its  brief  admits  the 
general  rule  to  be  that  normally  where  air  transportation  service  is 
needed  on  a  route  already  served,  the  public  interest  requires  that  addi¬ 
tional  service  be  provided  by  the  existing  carrier  rather  than  by  the 
authorization  of  a  competing  service.  *  *  *  Regardless  of  any  merit  that 
may  attach  to  this  rule  or  applicant’s  position  in  respect  thereto,  toe  would 
not  be  justified  in  authorizing  the  service  proposed  by  the  applicant  unless 
there  was  a  clear  showing  in  the  record  that  such  service  would  constitute 
a  substantial  improvement  over  that  which  could  be  accomplished  by  an 
improvement  in  the  existing  service  of  the  affiliated  company ”  (italics 
added). 
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Similarly,  the  Opinion  contains  no  finding,  general  or 
specific,  as  to  any  present  or  fnture  inadequacy  in  the 
services  of  existing  surface  carrier  facilities,  although  the 
entire  air  freight  potential  (not  already  moving  by  air) 
predicted  by  the  Majority  admittedly  would  consist  of 
traffic  now  moving  by  surface  carriers  (R.  1462-1467). 
The  Board  has  consistently  maintained  that  determina¬ 
tion  of  the  adequacy  or  inadequacy  of  surface  carrier 
facilities  is  essential  to  a  conclusion  of  whether  the  public 
need  can  or  cannot  be  served  by  existing  lines  or  carriers. 
Service  in  the  Rocky  Mountain  States  Area ,  6  C.  A.  B. 
695,  734  (1946) ;  West  Coast  Case ,  6  C.  A.  B.  961,  984 
(1946). 

To  satisfy  the  requirement  for  basic  findings  of  fact  as 
to  the  adequacy  or  inadequacy  of  existing  services,  the 
Majority  ought  to  have  found  as  a  fact  either  (1)  that 
existing  specifically  identified  services  (both  air  and  sur¬ 
face)  were  presently  or  potentially  inadequate  to  supply 
the  public  need  for  air  cargo  transportation,  or  (2)  despite 
their  adequacy,  other  specified  considerations  outweighed 
that  particular  factor.  The  Majority  has  found  neither,, 
and  its  Opinion  and  Order  are  invalid  for  want  of  essential 
basic  findings  of  fact  on  an  important  element  of  public 
convenience  and  necessity. 

2.  The  Board  Has  Noe  Found  That  the  Intervenors’  Serv¬ 
ices  Could  Be  Provided  'Without  Impairing  the  Oper¬ 
ations  of  Existing  Carriers  Contrary  to  the  Public 
Interest. 

The  effect  of  a  proposed  service  on  existing  carriers  is 
of  greatest  importance  in  the  determination  of  whether 
such  service  is  required  by  the  public  convenience  and 
necessity.  Civil  Aeronautics  Board  v.  State  Airlines,  Inc., 
Dissenting  Opinion,  supra.  One  of  the  members  of  the 
Majority  so  stated  at  oral  argument  on  September  13, 1948 
(R.  874) : 


“In  the  past,  if  we  had  an  applicant  for  a  route  it 
was  always,  if  there  was  competition  involved,  a  battle 
going  to  the  condition  of  the  existing  carrier,  whether 
it  was  performing  the  service,  and  whether  there  was 
room  enough  for  two  carriers  on  that  route.  You  will 
agree  that  the  same  principles  are  applicable  here,  will 
you  not,  in  testing  the  public  convenience  and  necessity, 
although  the  facts  may  be  different?  The  principles 
are  the  same,  are  they  not?” 

The  Majority’s  only  conclusions  on  this  test  of  public 
convenience  and  necessity  are  (R.  1468-1469,  1471) : 

“In  view  of  the  size  of  that  potential,  as  reasonably 
estimated  on  the  present  record,  there  is  reason  to 
believe  that,  if  a  limited  number  of  all-cargo  carriers 
which  are  now  operating  should  be  certificated,  they 
will  continue  to  develop  their  traffic  from  the  cargo 
potential  rather  than  by  diversion  from  the  certificated 
carriers.  We  are  unable  to  accept  the  conclusion,  there¬ 
fore,  that  the  certification  of  a  few  exclusive  cargo 
carriers  as  a  means  of  promoting  and  developing  air 
traffic  from  the  large  air  freight  potential  would  inflict 
a  destructive  diversion  upon  the  existing  certificated 
carriers.” 

•  #  •  •  • 

“•  *  *  it  is  plain  that  the  certifications  herein  decided 
will  not  result  in  substantial  diversion  of  past  or 
present  business.” 

These  generalities  avoid  the  question  of  whether  the  pro¬ 
posed  services  would  impair  the  operations  of  existing 
carriers  contrary  to  public  interest. 

It  has  never  been  suggested  by  the  Board  that  the  ques¬ 
tion  of  whether  an  existing  service  would  be  impaired 
contrary  to  the  public  interest  could  be  determined  by 
finding  that  the  diversion  from  such  carrier  would  not  be 
“destructive”.  The  whole  tenor  of  the  Act  is  that  the 
proposed  new  service  must  be  “constructive”  and  benefit 
the  public  as  a  whole.  Section  2  of  the  Act  states  specifical¬ 
ly  that  “Competition  to  the  extent  necessary  to  assure 
sound  development  of  an  air  transportation  system  *  •  •  ” 
and  “The  regulation  of  air  transportation  in  such  manner 
as  to  *  *  *  foster  sound  economic  conditions  in  •  #  *  such 
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transportation  *  •  *  ”  (italics  added)  are  “in  the  pnblic  in¬ 
terest,  and  in  accordance  with  the  pnblic  convenience  and 
necessity  •  •  •  ”  It  must  be  conceded  as  axiomatic  that  the 
“destruction”  of  existing  services  would  not  result  in 
“sound  economic  conditions  in”,  or  the  “sound  develop¬ 
ment  of”,  air  transportation.  The  Majority  has  fallen  far 
short  of  its  statutory  duty  by  contenting  itself  with  a 
finding  merely  that  the  proposed  services  would  not  “in¬ 
flict  a  destructive  diversion  upon  the  existing  certificated 
carriers.” 

The  statement  that  the  proposed  services  would  “not 
result  in  substantial  diversion  of  past  or  present  business” 
does  not  satisfy  the  duty  to  find  whether  or  not  such  pro¬ 
posed  services  would  “impair  the  operations  of  existing 
carriers  contrary  to  the  public  interest.” 

Obviously,  “past”  or  “present”  traffic  either  actually  has 
been  carried,  or  actually  is  being  carried,  by  the  cer¬ 
tificated  carriers.  “Past”  traffic,  having  moved,  is  physi¬ 
cally  incapable  of  diversion, — the  only  “diversion”  to  which 
presently  moving  traffic  is  subject  is  physical,  not  economic, 
in  nature.  As  a  matter  of  common  sense,  therefore,  any 
diversion  in  an  economic  sense  must  be  of  future,  or  poten¬ 
tial,  traffic.  In  the  Skycruise  case,  Docket  2377  et  al.,  de¬ 
cided  August  19,  1949, 1  the  Board  so  found  (p.  11  of 
mimeographed  Opinion): 

“The  applicants’  contention  that  there  will  be  no 
diversion  since  the  potential  to  be  tapped  will  repre¬ 
sent  newly  generated  traffic  is  not  persuasive.  •  •  • 
any  additional  and  duplicating  service  of  the  type 
here  proposed  would  diminish  the  size  of  the  vacation 
travel  market  presently  available  to  the  domestic  cer¬ 
tificated  carriers.  The  impact  of  such  services  and 
the  losses  resulting  therefrom  may  have  a  serious 
effect  upon  these  latter  carriers.” 

The  potential  air  cargo  market  was  “available”  to  the 
existing  certificated  carriers  long  prior  to  the  decision 


1  The  Board’s  imprinted  opinions  will  be  so  cited. 


in  this  case,  and,  as  will  be  shown  more  fully  below,  those 
carriers  were  exerting  every  effort  to  develop  that  market 
The  Majority  has  failed  to  find  that  the  services  proposed 
would  not,  contrary  to  the  public  interest,  inflict  diversion 
upon  existing  certificated  carriers  in  relation  to  the  “avail¬ 
able”  air  cargo  traffic  market. 

The  Majority’s  statement  that  the  applicants  “will  con¬ 
tinue  to  develop  their  traffic  from  the  cargo  potential 
rather  than  by  diversion  from  the  certificated  carriers” 
patently  is  invalid  as  a  purported  finding.  It  involves 
the  erroneous  assumption  that  public  convenience  and 
necessity  for  the  applicants’  past  carriage  of  air  cargo 
had  been  established,  which  is  not  true  (R.  1452).  Further¬ 
more,  the  statement,  as  a  matter  of  law,  is  incorrect.  In 
Houston-M emphis-LouisvUle  Route ,  2  C.  A.  B.  353,  384 
(1940),  the  Board  said: 

“The  applicant  contends  that  it  proposes  to  conduct 
the  operations  in  the  interest  of  developing  the  local 
traffic  rather  than  duplicating  existing  facilities.  Such 
an  argument  can  have  little  weight  •  •  •  since  it  is 
obvious  that  each  applicant  unit  attempt  to  conduct 
its  operations  in  such  a  manner  as  to  develop  a  maxi¬ 
mum  volume  of  traffic”  (italics  added). 

That  decision  is  conclusive  that  the  intervenors  in  this 
case  would  use  their  best  efforts  to  achieve  “a  maximum 
volume  of  traffic”  (efforts  which  are  encouraged  by  the 
Majority  (R.  1474-1475)),  thus  causing  maximum  di¬ 
version  of  traffic  from  petitioners.  In  addition,  the  Board 
itself  has  already  found,  as  a  fact,  that  the  past  traffic 
of  the  applicants  has  been  the  result,  not  of  develop¬ 
ment  of  the  “cargo  potential”,  but  of  competition  with, 
and  diversion  from,  the  existing  certificated  carriers.  In 
Air  Freight  Rate  Investigation,  9  C.  A.  B.  340,  343  (1948), 
the  Board  said: 

“The  rates  of  the  certificated  carriers  are  lower  than 
those  of  the  noncertificated  carriers  [including,  as  a 
class,  three  of  the  four  intervenors]  for  shipments  of 
weight  categories  constituting  a  large  proportion  of 
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the  total  freight  traffic.  This  condition,  together  with 
a  general  level  of  rates  below  cost,  would  eventually 
lead  to  the  financial  inability  of  the  noncertificated 
carriers  to  remain  in  operation.” 

It  is  perfectly  plain  that,  if  the  noncertificated  carriers, 
including  intervenors,  had  been*  developing  traffic  from  the 
“cargo  potential”  rather  than  by  competition  with  the 
certificated  carriers  for  the  same  traffic,  and  by  diversion 
of  such  traffic  from  the  certificated  carriers,  the  proposed 
lower  rates  of  the  latter  could  not  have  had  the  slightest 
effect  on  the  noncertificated  carriers. 

Any  diversion  from  a  carrier  obviously  would  impair 
its  services  in  direct  ratio  to  the  degree  of  diversion.  The 
question  whether  such  impairment,  even  if  slight,  is  con¬ 
trary  to  the  public  interest,  therefore,  has  at  least  two 
aspects:  (1)  would  the  services  of  existing  carriers  be 
impaired,  and,  if  so,  to  what  degree;  and  (2)  if  there  would 
be  any  such  impairment,  would  the  benefits,  if  any,  to  the 
public  offered  by  the  new  service  outweigh  the  prima  facie 
case  against  it?1 

The  Majority  has  not  found  that  there  would  not  be  any 
impairment  in  the  services  of  existing  carriers, — merely 
that  such  impairment  would  not  be  “destructive”*  The 
Majority  has  made  no  attempt  to  balance  such  impairment 
as  might  occur  against  possible  public  benefits.  The  Opin¬ 
ion  contains  no  finding  that  such  benefits,  if  any,  would 
outweigh  any  impairment  of  service. 

It  follows  that  the  Opinion  and  Order  are  invalid  for 
failure  to  make  required  findings  that  the  services  author¬ 
ized  would  not  impair  the  operations  of  existing  carriers 
contrary  to  the  public  interest 

1  Los  Angeles-Mexico  City  Operation,  supra;  Kansas  City-Memphis  Bouts, 
2C.A.B.  2 88,  296  (1940) ;  Additional  Service  to  Canada,  2  C.  A.  B.  627, 
637-638  (1941) ;  Houston-Memphis-LouisvMe  Route,  supra,  2  C.  A.  B.  366: 

“The  effect  of  a  proposed  new  operation  upon  existing  air  carriers  must 
be  weighed  with  the  other  factors  affecting  the  public  interest  in  order  to 
attain  the  ultimate  result  of  an  air  transportation  system  properly  adapted 
to  the  present  and  future  needs  of  commerce,  the  Postal  Service,  and  the 
national  defense”  (italics  added). 
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3.  The  Board  Has  Not  Found  That  the  Cost  of  die 

*  '  ¥ 

Proposed  Service  to  the  Government  Would  Be  Out¬ 
weighed  by  Benefits  to  the  Public. 

The  Majority  properly  found  that  the  intervenors’  serv¬ 
ices  are  not  required  by  the  Postal  Service  (R.  1479)  and 
issued  certificates  which  do  not  authorize  the  carriage  of 
mail  (R.  1564-1572).  The  Majority,  however,  apparently 
assumed,  erroneously,  that,  being  ineligible  for  mail  pay 
under  the  Act  (Section  406),  the  intervenors’  operations 
would  not  involve  any  “cost  to  the  Government”  (R.  1509). 
Acting  upon  that  grossly  mistaken  assumption,  the  Major¬ 
ity,  apparently  feeling  itself  under  no  obligation  to  consider 
the  relationship  between  the  possible  public  benefits,  if  any, 
and  the  cost  to  the  Government,  of  the  proposed  services, 
erroneously  made  no  finding  whether  their  cost  to  the  Gov¬ 
ernment  would  be  outweighed  by  public  benefits. 

The  Majority’s  basic  fallacy  lies  in  the  unwarranted  as¬ 
sumption  that  mail  pay  for  the  new  carriers  is  the  only 
element  involved  in  “cost  to  the  Government”.  The  validity 
of  such  assumption  was  squarely  rejected  by  the  Board  in 
Additional  East-West  California  and  Arizona  Services , 
4  C.  A.  B.  297,  305  (1943) : 

“The  extent  to  which  the  operations  proposed  •  •  • 
would  divert  traffic  from  existing  air  transport  facili¬ 
ties  warrants  consideration  because  of  the  possibility 
that  the  economic  stability  of  existing  earners  might 
be  impaired,  with  consequent  effect  upon  the  develop¬ 
ment  of  a  sound  national  air  transport  system,  and 
also  because  the  diversion  from  present  facilities 
might  reduce  revenues  to  such  an  extent  that  the  rate 
of  mail  compensation  paid  by  the  Government  to  the 
present  carriers  would  have  to  be  increased.” 

•  %  0  *  *  »  V  .  •  **  •  *./•>% 

The  Majority  has  totally  ignored  a  vital  test  of  public 
convenience  and  necessity,  “cost  to  the  Government”.  The 
Majority’s  failure  to  make  any  findings  on  that  subject  in¬ 
validates  the  Opinion  and  Order. 


of  “adequate  financial  resources”.  The  Majority  itself 
stated  that  “substantial”  financial  resources  would  be  re¬ 
quired  by  the  intervenors  (R.  1509).  U.  S.  might  have  much 
greater  financial  resources  than  Willis  and  yet  not  have  the 
“substantial”  financial  resources  which  would  be  necessary. 

The  conclusion  that  “U.  S.  •  •  •  should  •  •  ?  be  able  to 
enter  on  the  operation  without  undue  delay”  does  not  sub¬ 
stitute  for  a  finding  of  adequate  financial  resources.  The 
Board’s  authorization  was  for  a  five-year  period* — a  find¬ 
ing  as  to  financial  resources  must  be  related  to  such  period. 
It  is  immaterial  that  U.  S.  may  “be  able  to  enter  on  the 
operation  without  undue  delay,” — the  material  question 
for  the  Majority  to  decide  was  whether,  after  ^entering” 
on  such  operation,  TJ.  S.  has  sufficient  financial  resources 
to  “conduct”  it  for  the  period  authorized.  In  Saginaw 
Broadcasting  Co,  v.  Federal  Communications  Commission, 
supra ,  68  App.  D,  C.  290,  291,  96  F.  <2d)  562-563,  this 
Court  held:1 

“The  question  of  financial  qualification  has  at  least  two 
aspects :  first,  has  the  applicant  enough  resources  to 
construct  the  -  station  ana  to  operate  it  for  a  brief 
period  of  time ;  and  second,  is;  there  a  reasonable  like¬ 
lihood  of  financial  profit  to  be  expected  from  the  opera¬ 
tion  of  the  station,  or  are  the  applicant’s  personal 
resources  such  that  he  is  able  and  willing  to  operate 
a  station  for  a  considerable  period  of  time  at  a  loss. 
•  •  •  The  Commission  did  make  findings  as  to  the* 
present  resources  of  the  intervenors,  winch  we  think 
are  adequately  supported  by  the  record.  The  appel¬ 


lant  urges,  however,  that  the  Commission  erred  in  fail¬ 
ing  to  find  that  a  station  operated  as  proposed  by  the 
intervenors  would  not  receive  sufficient  commercial' 
support  to  justify  its  operation.  As  to  the  likelihood 
of  such  commercial  support  the  Commission  said  only 
that  Tt  is  anticipated  that  the  monthly  income  ex¬ 
pected  to  be  derived  from  the  station’s  operation  would 

1  It  should  be  noted  that  in  the  Sagimam  ease,  the  Court-  was-  construing 
provisions  of  the  Conmundeationa  Act  of  1984  (48  Stat.  1064  et  sag,  47 
U. &C.See.  152  et  sag.).  The  statutory  critcsioc  in  that  Act,  the  "public  inter¬ 
est,  convenience,  or  necessity,”  is  held  to  include  the  qnesfion  of  financial  <pali- 
flcation  jnat  as  that  qneatian  is  indnded  as  *  statutory  criterion  of  fitaanv 
willingness  and  ability  in  the  Act. 


approximate  $5, 500.’  This  statement  can  hardly  be 
characterized  as  a  finding  as  to  the  commercial  support 
which  the  intervenors’  station  might  fairly  expect  It 
is  not  even  coupled  with  a  statement  as  to  the  monthly 
expenses  of  the  proposed  station  from  which  by  infer¬ 
ence  the  conclusion  could  be  drawn  that  the  station 
would  have  a  reasonable  likelihood  of  operating  at  a 
profit  Even  though  there  may  be  evidence  of  record — 
upon  this  we  do  not  pass — from  which  the  Commission 
might  have  concluded  that  the  intervenors  would  re¬ 
ceive  adequate  commercial  support  in  the  sense  above 
stated,  this  does  not  excuse  the  Commission  from  its 
duty  of  making  a  finding  as  the  result  of  its  considera¬ 
tion  of  that  evidence.” 

The  Majority’s  finding  that  “U.  S. #  *  •  should  *  *  *  be 
able  to  enter  on  the  operation  without  undue  delay”  would 
be  closely  analogous  to  a  finding  by  the  Federal  Communi¬ 
cations  Commission  that  an  applicant  before  it  “should 
be  able  to  construct  a  proposed  station.”  Such  finding 
does  not  meet  the  issue  of  whether  the  applicant  has  ade¬ 
quate  financial  resources  (including  personal  resources 
plus  reasonably  expectable  commercial  support)  to  con¬ 
tinue  the  proposed  operation  for  a  reasonable  or  “con¬ 
siderable”  period  of  time. 

In  this  case,  a  reasonable  period  of  time  for  the  con¬ 
tinuance  of  the  proposed  operations  is  exactly  5  years. 
Section  401  (d)  (2)  of  the  Act  provides  that  temporary 
certificates  may  be  issued  “for  such  limited  periods  as 
may  be  required  by  the  public  convenience  and  necessity.” 
Assuming  the  Majority  intended  to  comply  with  the  Act, 
its  action  indicates  a  conclusion  that  a  5-year  period  of 
operations  would  be  required  by  the  public  convenience 
and  necessity, — and  operations  for  a  shorter  period  would 
not  be  so  required.  The  Board  did  not,  and  could  not,  find 
that  U.  S.’  present  assets  plus  its  expectable  future  com¬ 
mercial  revenues  would  be  sufficient  to  support  TJ.  S.’  pro¬ 
posed  service  for  5  years.1 
1  . 

1  Even  if  the  proposed  operations  should  be  considered  in  the  nature  of  an 
experiment,  the  Board  has  said  that  5  years  of  operations  is  “a  fair  trial 
period”  (B.  1480). 


The  Majority  found  that  IT.  S.  had  a  net  worth  of 
$1,123,310  on  September  30,  1048, — 10  months  prior  to 
the  date  of  its  decision  (R  1508).  The  Majority  has  not 
indicated  how  long  U.  S.  could  continue  operations  with 
the  .support  of  such  assets  (assuming  for  purposes  of 
argument  that  they  had  not  diminished  substantially  by 
the  date  of  the  Majority’s  Opinion)  in  view  of  the  "in¬ 
evitable”  losses  which  the  Majority  has  found  would  be 
experienced  (R  1481-1482).  The  Majority  has  intimated 
only  that  IT.  S.  might  "achieve  economic  and  profitable 
operations  prior  to  the  expiration  of  the  temporary  period 
for  which  the  certificates  are  being  awarded”  (R  1482). 
The  Majority  has  left  unanswered  the  crucial  question 
whether  U.  S.,  if  it  should  "enter”  upon  its  proposed  op¬ 
erations,  could  continue  until  "economic  and  profitable” 
operations  might  be  achieved  at  some  undetermined  time 
"prior  to  the  expiration  of  the  temporary  period”  au¬ 
thorized  by  the  Majority. 

The  Board  has  not  found  that  U.  S.  would  be  willing  to 
incur  the  "inevitable”  initial  losses  until  such  undeter¬ 
mined  future  moment  when  its  proposed  operations  might 
become  "economic  and  profitable,”  although,  as  pointed 
out  in  Saginaw  Broadcasting  Company  v.  Federal  Com¬ 
munications  Commission,  supra,  such  finding  is  legally 
essential- to  the  grant  of  a  certificate  where  financially 
profitable  operations  are  not  indicated  (96  F.  (2d)  563). 
Nor  has  the  Majority  found  that  U.  S.,  in  fact,  would 
make  "ingenious  and  energetic  application  to  the  proper 
realization  of  the  traffic  potential”  although  that  was 
stated  by  the  Majority  to  be  the  condition  precedent  to 
"economic  and  profitable  operations  prior  to  the  expira¬ 
tion  of  the  temporary  period  for  which  the  certificates  are 
being  awarded”  (R  1482). 

It  is  recognized  that,  in  proceedings  such  as  this,  it  is 
seldom  possible  to  achieve  findings  of  mathematical  ac¬ 
curacy.  This  Court  has  pointed  out  in  United  Air  Lines, 
Inc.  v.  Civil  Aeronautics  Board,  81  App.  D.  C.  89,  155  F. 
(2d)  169,  174  (1946): 


“Any  forecast  of  the  result  of  a  new  venture  con¬ 
tains  a  core  of  certainty  and  a  margin  of  conjecture. 
If  the  venture  is  closely  similar  to  established  opera¬ 
tions,  the  core  is  large  and  the  margin  small.  If  there 
is  no  experience  data  on  major  elements,  the  margin 
of  conjecture  is  considerable.” 

The  specificity  of  findings  necessary  is  governed  by  the 
nature  of  the  proceeding  ( United  Air  Lines,  Inc .  v.  Civil 
Aeronautics  Board,  supra,  155  F.  (2d)  174-175)  and  by  the 
necessity  of  indicating  to  the  parties  and  the  reviewing 
court  whether  the  agency  has  acted  within  its  statutory 
framework.  Phelps  Dodge  Corp.  v.  National  Labor  Re¬ 
lations  Board,  313  U.  S.  177,  196,  197  (1941) ;  Adminis¬ 
trative  Procedure  Act,  Section  8.  The  Majority  had  be¬ 
fore  it  sufficient  evidence,  and  the  subject  matter  of  the 
proceeding  required  it,  to  make  basic  findings  of  fact  on 
the  above  matters.  Such  findings  were  not  made.  That 
failure  constitutes  reversible  error,  and  the  Opinion  and 
Order  ought  to  be  set  aside. 

C.  The  Opinion  and  Order  Are  Invalid  for  Lack  of  More  Detailed 
Basic  Findings  of  Fact . 

•  •  4  * 

As  has  been  pointed  out  in  the  preceding  section,  the 
degree  of  particularization  demanded  of  the  findings  of  an 
administrative  agency  is  dependent  upon:  (1)  the  subject 
matter  of  the  proceeding  and  of  such  findings  and  the  de¬ 
gree  to  which  they  are  susceptible  of  specification;  and 
(2)  the  requirement  that  such  findings  must  be  in  sufficient 
detail  to  apprise  the  parties  and  the  reviewing  court  of 
the  reasons  and  basis  for  the  agency’s  decision  so  that  the 
former  will  be  able  to  take  appropriate  steps  to  protect 
their  rights  and  the  latter  will  be  able  to  determine  whether 
the  agency  has  exercised  its  discretion  according  to  law. 
(See  Attorney  General’s  Manual  on  the  Administrative 
Procedure  Act,  pp.  86-87  (1947).) 

The  preceding  discussion  of  the  Majority’s  failure  to 
make  findings  of  fact  has  been  directed  primarily  to  two 
categories  of  findings:  (1)  those  ultimate  jurisdictional 


findings  required  by  the  Act  itself;  and  (2)  those  subsidiary 
findings  of  fact  which  the  Board  uniformly  has  held  are 
necessary  in  all  certificate  cases.  A  particular  certificate 
application  case  may,  however,  and  often  does,  require,  in 
addition  to  the  above,  more  detailed  findings  to  support, 
amplify,  or  explain  those  findings.  This  Court  has  spelled 
out  the  process  by  which  an  agency  reaches  a  decision 
{Saginaw  Broadcasting  Co.  v.  Federal  Communications 
Commission ,  supra,  68  App.  D.  C.  287,  96  F.  (2d)- 559)  as 
follows : 

“The  process  necessarily  includes  at  least  four  parts : 

(1)  evidence  must  be  taken  and  weighed,  both  as  toits 


of  the  statute,  are  to  be  inferred,  or  not,  as  the  case 
may  be ;  (4)  from  this  finding  the  decision  will  follow 
by  the  application  of  the  statutory  criterion.” 

In  some  cases,  the  “basic  or  underlying”  facts  to  be  found 
directly  from  the  evidence  may  include  such  matters  as 
have  been  considered  in  Section  B  above.  Generally,  how¬ 
ever,  the  transition  from  part  “(1)”  to  part  “(2)”  of.  the 
decisional  process  is  not  accomplished  in  a  single  step. 

For  example,  a  determination  that  a  proposed  service 
would  not  impair  existing  services  contrary  to  the  public 
interest  (see  Section  B  (2)  above)  cannot  be  induced  di¬ 
rectly  from  the  evidence.  To  arrive  at  such  basic  finding, 
the  Board  must:  (a)  weigh  and  consider  the  evidence  and 


determine  whether  the  proposed  service  would  result  in  any 
impairment  in  the  services  of  existing  carriers,  and,  if  so, 
the  degree  of  such  impairment;  (b)  if  any  impairment 
would  result,  the  Board  must  weigh  and  consider  the  evi¬ 
dence  to  determine  whether  any  public  benefits  would  re¬ 
sult  from  the  proposed  service,  and,  if  so,  their  importance 
(this  part  of  the  decisional  process  may  already  have  been 
accomplished  in  connection  with  some  other  required  de¬ 
termination)  ;  and  (c)  the  Board  must  then  balance  (a) 


against  (b)  and  arrive  at  a  synthesis,  the  expression  of 
which  in  the  decision  is  a  basic  finding.  The  Court  and 
the  parties,  however,  conld  not  possibly  be  apprised  of 
the  true  basis  for  the  Board’s  decision  unless  the  Board 
stated  clearly  in  its  decision,  not  only  the  basic  finding  (c), 
but  also  its  determinations  as  to  (a)  and  (b).  If  not,  it 
would  be  impossible  to  tell  whether  the  Board  actually  per¬ 
formed  its  duty  of  weighing  the  two  conflicting  interests, 
or  whether  the  Board  had  considered  one  to  the  exclusion 
of  the  other.  The  Board’s  opinions  must  show  the  complete 
chain  of  the  decisional  process, — a  broken  link  results  in 
a  weakened,  or  invalid,  decision.  To  require  such  findings 
in  no  way  interferes  with  the  Board’s  broad  discretion, — 
it  merely  insures  the  lawful  exercise  of  such  discretion. 
Section  8  (b)  of  the  Administrative  Procedure  Act  clearly 
contemplates  such  a  progression,  finding  by  finding,  from 
evidence  to  decision.  The  issue  of  whether  a  certain  im- 
pairment  is  outweighed  by  the  public  benefit  is  just  as 
much  a  ‘‘material  issue,”  within  the  meaning  of  that  Sec¬ 
tion,  as  as  whether  an  application  is  required  by  the  public 
convenience  and  necessity  and  likewise  requires  a  state¬ 
ment  of  the  "reasons  or  basis  therefor”. 

The  nature  of  this  proceeding  is  such  that  a  valid  deci¬ 
sion  by  the  Board  requires  numerous  findings  of  fact  in 
addition  to  the  two  ultimate  jurisdictional  findings  and 
the  seven  universally  applicable  basic  findings  of  fact  al¬ 
ready  discussed.  Some  findings  already  have  been  consid¬ 
ered  in  connection  with  the  appropriate  basic  findings  re¬ 
quiring  their  support  Others  will  be  discussed  in  subse¬ 
quent  sections  of  this  brief. 

D.  The  Opinio n  and  Order  Are  Invalid  for  Lack  of  Find¬ 
ings  Required  by  the  Administrative  Procedure  Act, 

Section  8  (b)  of  the  Administrative  Procedure  Act  pro¬ 
vides,  in  part: 


> 


(#  •  *  tiie  parties  shall  be  afforded  *  reasonable  oppor¬ 
tunity  to  submit  for  the  consideration  of  the  officers 
participating  in  snch  decisions  •  •  •  exceptions  *  *  ^ 
to  tentative  agency  decisions,  and  *  *  *  supporting 
reasons  for  such  exceptions  *  *  *  The  record  shall 
show  the  ruling  upon  each  snch  *  *  *  exception  pre¬ 
sented.  All  decisions  *  *  *  shall  *  *  *  include  a  state¬ 
ment  of  (1)  findings  and  conclusions,  as  well  as  the 
reasons  or  oasis  therefor,  upon  all  the  material  issues 
of  fact,  law,  or  discretion  presented  on  the  record 


Petitioner  filed  such  exceptions,  with  supporting  reasons, 
to  the  Tentative  Opinion  (R.  1279-1304).  Those  Exceptions 
questioned  generally  the  propriety  of  the  Majority’s  pro¬ 
posed  certification  of  four  property-only  carriers*  Certain 
specific  issues,  however,  were  raised  by  petitioner’s  excep¬ 
tions  which  were  never  decided  by  the  Majority,  including: 

(1)  Whether  or  not  Section  292.5  had  been  primarily 
intended  to  serve  as  a  testing  ground  for  the  applicants’ 
proposals  (B.  1283-1284)  in  view  of  certain  admissions  and 
statements  by  the  Board  which  were  called  to  the  Board’s, 
attention  in  petitioner’s  supporting  reasons  (R.  1291-1296) ; 

(2)  The  validity  of  a  tentative  finding  that  the  inter- 
venors  would  not  divert  traffic  from  the  existing  carriers 
in  light  of  the  Board’s  own  finding  that  the  intervenors  and 
the  certificated  carriers  then  were  engaged  in  “excessive^ 
competition  (R.  1285) ; 

(3)  The  validity  of  a  finding  that  the  intervenors  would 
serve  as  “yardsticks”  of  costs  for  passenger-mail-cargo 
carriers  when  their  proposed  operations  involved  the  trans¬ 
portation  of  cargo  only  plus  outside  non-transportation 
activities  and  would  be  entirely  dissimilar  from  the  opera¬ 
tions  of  the  certificated  carriers  (R.  1286) ; 

(4)  The  effect  of  the  proposed  competition  between  cer¬ 
tain  points  where  the  Board  had  indicated  there  already 
existed  excess  competition  (R.  1287) ; 


(5)  Whether  there  existed  sufficient  potential  traffic  in 

•  #  •  • 

a  north-sonth  direction  to  warrant  the  proposed  services 
(E.  1289-1290). 

The  only  ruling  by  the  Majority  on  snch  exceptions  was 
a  cnrt  denial  (E.  1560).  Petitioner  was  entitled  under  the 
Administrative  Procedure  Act  to  a  ruling  and  a  statement 
of  the  reasons  or  basis  therefor  as  to  each  exception. 

The  fact  that  the  sentence  in  Section  8  (b)  requiring  a 
ruling  on  each  exception  does  not  itself  require  a  statement 
of  the  reasons  or  basis  therefor  is  immaterial,  since  the 
next  sentence  requires  such  statement  as  to  all  findings  or 
conclusions  on  all  material  issues  of  fact,  law  or  discretion, 
which  include  findings  or  conclusions  (rulings)  on  excep¬ 
tions.  The  Majority  has  not  found  that  the  exceptions  pre¬ 
sented  by  petitioner  involved  matters  of  fact,  law  or  discre¬ 
tion  which  were  immaterial 

The  questions  raised  by  petitioner’s  exceptions  to  the 
Tentative  Opinion  presented  to  the  Majority  mixed  issues 
of  “fact,  law  or  discretion”  requiring  a  statement  of  find¬ 
ings  or  conclusions,  as  well  as  the  reasons  or  basis  there¬ 
for.  In  the  absence  of  such  statement,  the  Opinion  and 
Order  are  contrary  to  law  for  lack  of  required  basic  find¬ 
ings  and  should  be  set  aside. 

E.  The  Majority’s  Findings  Are  So  Vague ,  Indefinite , 
Uncertain  and  Ambiguous  As  to  Invalidate  Its  Opinion 
and  Order . 

This  Court  in  Saginaw  Broadcasting  Co.  v.  Federal  Com¬ 
munications  Commission,  supra,  68  App.  D.  C.  291,  96  P. 
(2d)  563,  quoted  and  adopted  the  following  language  of  Mt. 
Justice  Butler  in  Atchison,  T.  and  S.  F.  By.  Co.  v.  United 
States,  supra,  295  TJ.  S.  201-202 : 

“This  court  will  not  search  the  record  to  ascertain 
whether,  by  use  of  what  there  may  be  f bund,  general 
and  ambiguous  statements  in  the  report  intended  to 
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serve  as  findings  may  by  construction  be  given  a 
meaning  sufficiently  definite  and  certain  to  constitute 
a  valid  basis  for  the  order.  In  the  absence  of  a  finding 
of  essential  basic  facts,  the  order  cannot  be  sustained.” 

lyf  >•“  •  F  y  1  •  •’  *•  *  •  *  •  ..  #  ,  .  'tc,  '*%'  .  s'  y,  • v  f r  j  1  *  ^  /  T.  •  '**fi>*y  >•  ’ 

Similarly,  in  Saginaw  Broadcasting  Co.  v.  Federal  Com - 
munications  Commission,  supra,  68  App.  D.  C.  289,  96  P. 
(2d)  561,  this  Court  also  followed  the  language  of  Mr. 
Justice  Cardozo  in  United  Stales  v.  Chicago,  M.  St.  F.  and 
P.  R.  Co.,  supra : 

“In  brief,  a  schedule  of  lowered  tariffs  has  been 
cancelled  though  the  facts  that  control  the  validity  of 
the  reduction  have  yet  to  be  determined  •  •  •  We 
would  not  be  understood  as  saying  that  there  do  not 
lurk  in  this  report  phrases  or  sentences  suggestive  of 
a  different  meaning.  One  gains  at  places  the  impres¬ 
sion  that  the  Commission  looked  upon  the  proposed 
reduction  as  something  more  than  a  disruptive  ten¬ 
dency;  that  it  found  unfairness  in  the  old  relation  of 
parity  between  Brazil  and  Springfield:  and  that  the 
new  schedule  in  its  judgment  would  confirm  Milwaukee, 
in  the  enjovment  of  an  undue  proportion  of  the  traffic. 
The  difficulty  is  that  it  has  not  said  so  with  the  sim¬ 
plicity  and  clearness  through  which  a  halting  impres¬ 
sion  ripens  into  reasonable  certitude.  In  the  end  we 
are  left  to  spell  out,  to  argue,  to  choose  between 
conflicting  inferences.  Something  more  precise  is 
requisite  in  the  quasi- jurisdictional  findings  of  an  ad¬ 
ministrative  agency,  [citations]  We  must  know  what  a 
decision  means  before  the  duty  becomes  ours  to  say 
whether  it  is  right  or  wrong.” 

*  t  .  \  *  ^  «*•  ^  >  **  **  ,  .  ,  y  •  «•,  •’  ♦  •  .  m  •'  -A  f  ^  • 

Those  statements  by  the  Supreme  Court  are  most  applicable 
to  this  case. 

■  The  jurisdictional  and.  basic  findings  which  the  Board 
was  legally  required  to  make,  but  which  were  not  made  by 
the  Majority,  to  support  its  Opinion  and  its  Order  have' 
already  been  discussed.  That  discussion  demonstrates  the 
complete  absence  in  the  Opinion  of  certain  required  find¬ 
ings.  And  such  conclusions  as  were  expressed  by  the 
Majority,  in  large  part,  are  so  vague,  uncertain,  indefinite: 

and  ambiguous  that  they  will  not  serve  as  findings. 

.  .  ...  .  •;*;  .  '  , 


The  statement  (R.  1480),  “that  the  public  convenience 
and  necessity  clearly  require  temporary  certification  of  a 
limited  number  of  all-freight  carriers  at  this  time,”  is  too 
vague  and  uncertain  to  amount  to  a  legal  finding  that  any 
proposed  air  transportation  is  required  by  the  public  con¬ 
venience  and  necessity.  The  transportation  as  to  which  a 
finding  of  public  convenience  and  necessity  must  be  made 
is  transportation  between  particular  places, — the  Act  does 
not  contemplate  that  there  will  be  at  any  specific  moment 
an  ideal  number  of  carriers  and  that  the  Board’s  certifica¬ 
tion  powers  should  be  directed  toward  the  establishment 
of  that  magic  number.  Yet  the  statement  quoted  above 
patently  means  that  the  Board  has  done  exactly  that  Any 
other  construction  of  that  statement  would  require  a 
strained  and  contorted  construction  of  the  Board’s  lan¬ 
guage.  Such  conclusion  cannot  qualify  as  the  simple  and 
clear  finding  that  certain  proposed  transportation  is  re¬ 
quired  which  must  be  made  prior  to  the  certification  of 
any  applicant 

Furthermore,  the  Majority  explains  the  conclusion 
quoted  above  as  follows  (R.  1480) : 

“We  view  the  certificated  period  herein  authorized  as 
part  of  a  developmental  or  test  period  which  will  sup¬ 
ply  evidence  to  chart  the  more  distant  course.  We  find, 
that  there  is  a  public  need  for  a  test  of  all-cargo  car¬ 
riage  by  carriers  concentrating  on  all-freight  service 
under  temporary  certificates  of  public  convenience  and 
necessity.  Such  action  will  give  stability  to  those  op¬ 
erations  over  a  fair  trial  period.  At  the  end  of  that 
time  the  Board  will  be  in  a  position  to  make  a  sound 
appraisal  of  the  economic  potentialities  of  the 
operation.” 

Construed  in  context  the  above  conclusions  amount  neither 
to  a  finding  that  any  transportation  is  required,  nor  (al¬ 
though  such  finding,  if  made,  would  not  conform  to  the 
provisions  of  the  Act)  to  a  finding  that  additional  carriers 
are  required.  The  language  of  the  Majority  reveals  that 
it  does  not  know  whether  there  now  is,  or  ever  will  be,  a 
public  need  for  such*  additional  carriers  or  transportation. 


The  Majority's  conclusions  do  not  even  amount  to  a  find¬ 
ing  of  need  for  experimental  operation  of  any  proposed 
transportation  (such  finding  clearly  would  not  comply  with 
the  requirements  of  the  Act),  but  at  most  merely  to  a  con¬ 
clusion  that  a  test  of  cargo  carriage  in  general  by  a  certaih 
class  of  carriers  under  a  certain  type  of  certificates  might 
be  desirable.  The  Majority’s  conclusion  contains  no  intima¬ 
tion  of  any  need  for  a  test  as  to  any  transportation  prc* 
posed  by  any  intervenor. 

The  Majority’s  conclusion  that  there  is  a  potential  of  a 
billion  ton-miles  of  air  freight  annually  (R.  1468)  likewise 
is  so  ambiguous  and  indefinite  that  it  cannot  legally  be 
considered  a  finding.  “Potential,”  according  to  the  dic¬ 
tionary,  means: 

“Existing  in  possibility,  not  in  actuality;. becoming 
as  distinguished  from  being;  possible,  or  in  the  mak¬ 
ing,  as  opposed  to  actual  or  realized,  etc.”1  - 7It;i 

A  finding  of  an  abstract  “potential”  for  air  freight  is  irrel¬ 
evant  to  this  proceeding.  The  “potential”  could  he  100 
billion  ton-miles  annually  and  not  justify  the  creation  of 
air  cargo  services  unless  such  a  potential  were  capable  of 
realization,  and  probably  would  be  realized,  by  the  inter- 
venors  and  the  certificated  carriers.  The  only  legally  ap¬ 
propriate  finding  would  have  been  that  the  iut  freight 
services  of  the  Nation  reasonably  could  be  expected,  to 
carry  an  estimated  billion  ton-miles  annually  at  some  time 
during  the  term  of  the  proposed  certificates.  It  is  impose 
sible  for  the  Court  to  believe  that  the  Majority’s  conclusion 
has  such  (the  only  relevant)  meaning. 

A  further  basic  defect  in  the  Majority’s  conclusion  that 
there  is  a  billion  ton-mile  annual  air  freight  potential  lies 


in  the  fact  that  it  is  impossible  to  tell  from  such  statement 
whether  such  potential  exists  in  relation  to  any  of  the 
services  authorized.  A  statement  that  there  is  a  potential 


national  reservoir  of  a  billion  ton-miles 


nebulous  and  ambiguous  to  serve  as  a  finding  of  potential, 
much  less  traffic,  for  any  particular  service  authorized.  A 
potential  which  exists  entirely  between  New  York  and  Cali¬ 
fornia  will  not  support  service  between  New  York  and 
Florida.  Such  a  general  indication  of  a  national  reservoir 
of  air  freight  potential  is  too  vague  and  general  to  serve 
as  one  of  the  required  basic  findings  of  public  need  for  any 
specific  authorization. 

The  Majority  did  not  sufficiently  particularize  its  state¬ 
ments  so  that  they  might  serve  as  findings.  For  example, 
the  Majority  concluded  (R.  1488-1489) : 

“On  the  basis  of  the  foregoing,  we  find  that  there  is 
a  need  for  the  certification  of  two  property-only  air 
carriers  over  the  major  transcontinental  route  con¬ 
necting  the  California,  North  Central  and  Northeast 
areas.”, 

and 

“Such  considerations  lead  us  to  conclude  that  the  au¬ 
thorization  of  one  property-only  carrier  to  operate 
north-south  between  the  Northeast  and  North  Central 
areas,  on  the  one  hand,  and  the  Southeast  and  Louisi¬ 
ana  areas,  on  the  other,  is  required  by  the  public  con¬ 
venience  and  necessity  and  is  necessary  to  round  out 
the  coverage  in  property-only  service.” 

Such  broad  statements  will  not  support  the  authorization 
of  specific  services  between  particular  points. 

The  Examiners  found  that  the  Board  could  not  legally 
issue  area-to-area  certificates,  but  must  issue  point-to-point 
certificates  (R.  516-542).  The  Board  did  not  decide  that 
question,  but  found  that  the  best  interest  of  the  public  re¬ 
quired  it  to  name  points  in  the  certificates  (R.  1483).  It  is 
clear  that  if  the  Board’s  certifications  are  required,  either 
legally  or  by  reason  of  the  public  interest,  to  be  on  a  point- 
to-point  basis,  the  findings  supporting  such  certifications 
must  be  directed  to  each  specific  pair  of  points  involved.  A 
finding  as  to  a  need  between  broad  areas  (which  may  or 
may  not  include  the  points  involved)  is  too  general  and  un- 
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certain  to  serve  as  a  finding  of  need  between  any  two  speci¬ 
fic  points.  In  other  domestic  certificate  proceedings,  in 
which  the  Board  was  required  to  specify  the  points  to  be 
served,  it  has  found  no  difficulty  in  making  findings  as  to  the 
public  convenience  and  necessity  of  service  between  partic- 
ular  pairs  of  points.  The  Majority  could  have  done  so  here 
without  difficulty.  The  definiteness  of  the  findings  required 
of  the  Board  is  directly  related  to  the  definiteness  of  the 
service  to  be  authorized.  A  finding  of  a  need  on  an  area-to- 
area  basis  might  perhaps  be  sufficient  in  an  international 
proceeding  where  the  Board  is  required  to  name  terminal 
and  intermediate  points  only  insofar  as  “practicable”  and 
otherwise  only  required  to  designate  a  “general  route”  to 
be  served  (Section  401  (f)  the  Act),  but  is  clearly  inade¬ 
quate  where,  as  here,  the  Board  must  make  such  finding  as 
to  the  transportation  proposed  between  specifically  desig¬ 
nated  cities.  For  these  reasons  also,  the  Board’s  statements 
that  certain  cities  are  important  cities  in  certain  areas,  or 
that  certain  cities  will  be  designated  or  included  on  certain 
routes  (R.  1491),  amount  at  most  only  to  a  description  of 
the  various  areas  and  not  to  a  finding  of  public  convenience 
and  necessity  for  transportation  between  any  one  such 
point  and  any  other  point. 

For  example,  it  might  be  assumed,  for  purposes  of  argu¬ 
ment,  that  Atlanta  was  the  most  important  air  freight 
traffic  generating  point  in  the  southeastern  area,  New  York 
in  the  northeastern  area  and  Chicago  in  the  north-central 
area,  that  the  Majority  so  found  and  authorized  service 
between  each  pair  of  such  areas  which  would  permit  ser¬ 
vice  between  each  pair  of  the  cities  named.  However, ,  90 
per  cent  of  Atlanta’s  need  for  air  freight  service  might  be 
in  relation  to  New  York,  10  per  cent  in  relation  to  Detroit, 
another  city  in  the  north-central  area,  with  no  need  for  air 
freight  service  in  relation  to  Chicago.  Air  freight  moves 
between  specific  cities.  Air  freight  service  between  Detroit 
and  Atlanta  will  not  serve  a  need  between  New  York  and 
Atlanta  or  between  Chicago  and  Atlanta.  The  need  for 


service  between  each  pair  of  cities  is  a  specific  individual 
need.  The  Board’s  findings  must  be  equally  specific. 

The  Majority  must  have  made  some  allocation  of  the 
billion  ton-mile  “potential”  traffic  among  the  various  routes 
authorized.  Otherwise  it  could  not  have  found  that  the 
north-south  “system”  could  support  only  one  property-only 
carrier  as  compared  with  two  transcontinental  property- 
only  carriers  (R.  1488-1489).  The  Opinion  should  show  what 
allocation  was  made  and  how  it  was  derived.  The  Opinion 
should  show  also  an  allocation  of  traffic,  and  a  finding  as  to 
need  for  service,  between  each  pair  of  points  where  service 
was  authorized. 

The  Majority’s  description  of  the  processes  by  which  it 
arrived  at  the  conclusion  that  there  is  a  national  reservoir 
of  a  billion  ton-miles  of  air  freight  annually  is  so  vague  and 
uncertain  that  it  does  not  adequately  disclose  to  the  parties 
and  the  Court  the  reasons  for  such  conclusion.  For  example, 
the  Majority  said  (R.  1459) : 

“Nor  do  we  believe  that  a  simple  statistical  projec¬ 
tion  of  the  growth  of  air  freight  over  the  last  two 
years  into  the  future  is  an  adequate  basis  upon  which 
to  determine  the  demand  for  air  traffic.  Such  a  pro¬ 
jection  would  indicate  that  by  1950  there  would  be  an 
actual  air  freight  movement  in  the  vicinity  of  200 
million  ton  miles  annually  and  250  million  ton  miles 
by  1953.  While  we  do  not  ignore  such  a  projected 
figure,  we  believe  that  the  potential  air  freight  market 
is  many  times  greater  than  this  volume  of  traffic.  With 
vigorous  and  widespread  efforts,  it  is  probable  that  a 
deeper  penetration  of  air  freight  potential  will  be 
realized  than  purely  statistical  projections  would 
indicate.” 

•  %  • 

•  '  #  k  ,  *  i  4  A  m  ^  4  *  *  I  ^  , 

The  record  shows,  without  contradiction,  and  the 
Majority  found  (R.  1455),  that  the  certificated  carriers 
have  been  transporting  property  for  20  years  and  most  of 
the  applicants  since  late  1945  or  1946.  In  July,  1949,  when 
the  Majority  issued  its  decision,  the  Board  had  evidence 
as  to  much  more  than  two  years’1  actual  experience  on 

1  Presumably  1947-1948  (B.  1458). 


which  it  could  base  an  estimate  of  the  future  volume  of 
air  freight,  including  detailed  analyses  of  air  freight  traffic 
carried  by  all  intervenors  and  petitioners  introduced  at  the 
further  hearing.  Furthermore,  at  the  time  of  its  decision 
the  Majority  had  available  complete  data  on  the  volume  of 
air  freight  traffic  for  the  first  six  months  of  1949  compara¬ 
ble  with  the  earlier  data  apparently  relied  on  by  the  Ma¬ 
jority  (R.  1458).  Those  data  (B.  5688,  5756,  4953,  4959, 
5013,  5017,  5083,  5097)  show  a  decided  decline  in  the  rate 
of  growth  of  the  Nation’s  air  freight  traffic.  Although,  on 
the  basis  of  the  increases  in  volume  of  air  freight  in^the 
1947-1948  period,  the  volume  of  1949  air  freight  traffic 
should  have  approximated  150  million  ton-miles  (R.  1299), 
actually,  on  the  basis  of  traffic  for  the  first  six  months  of 
1949,  the  total  traffic  that  year  amounted  to  only  120  million 
ton-miles,  an  increase  of  only  about  5  million  ton-miles 
over  1948.  At  such  rate  of  increase,  the  estimated  billion 
ton-mile  potential  might  be  attained  in  176  years. 

Although  it  is  recognized  that  these  factors  largely 
involve  the  sufficiency  of  the  evidence  to  support  the 
Majority’s  findings  and  conclusions,  nevertheless  they 
vividly  illustrate  the  fundamental  ambiguity  and  uncer¬ 
tainty  of  its  “findings.”  It  cannot  be  ascertained  from 
the  Opinion  whether  the  Majority  (1)  seriously  considered 
the  relationship  between  the  known  volume  of  actual  air 
freight  traffic  and  the  probable  volume  of  future  air  freight 
traffic  (the  assertion  of  the  Majority  that  it  did  not  “ignore” 
such  relationship  does  not  indicate  that  it  gave  the  matter 
serious  consideration,  or  that  any  weight  was  attached 
thereto);  Or  (2)  considered  and  rejected,  or  even  con¬ 
sidered,  the  fact  that  actual  results  for  the  periods  1945- 
1947  and  the  first  six  months  of  1949,  not  mentioned  in  the 
Opinion,  confirm  the  1947-1948  trend  of  growth  of  air 
freight  traffic.  In  view  of  the  contention,  vigorously  ad¬ 
vanced  by  petitioners  herein  and  advanced  also  by  the  Ex¬ 
aminers  (R.  468, 484, 569),  that  actual  experience  is  the  best 
indication  of  future  air  freight  volumes,  the  Majority 
should  have  stated  clearly  and  unequivocally  the  reasons 


underlying  its  conclusions  as  to  the  size  of  the  future  air 
freight  market.  The  Court  and  the  parties  are  entitled 
to  more  than  such  cryptic  expressions  as  “while  we  do  not 
ignore,”  and  the  like. 

In  refusing  to  consider  evidence  bearing  on  the  appli¬ 
cants’  Section  292.5  operations,  the  Majority  said  that  the 
determination  of  the  points  authorized  to  be  served  by 
the  applicants  was  “arbitrary,”  that  “For  no  applicant 
were  such  points  the  same  as  proposed  for  certificated 
operations”  and  that  “many  failed  to  conform  to  an 
economic  route  pattern”  (E.  1458).  The  assertion  that 
the  points  served  by  the  applicants  were  determined  arbi¬ 
trarily,  even  if  true  (which  it  is  not,  E.  871-872),  has  no 
bearing  whatever  on  the  value  of  the  experience  so  ob¬ 
tained  as  a  guidepost  to  what  may  be  expected  in  the 
future.  Similarly  the  statement  that  the  applicants’  pat¬ 
terns  of  service  under  Section  292.5  were  not  identical 
with  their  certificated  patterns  of  service  is  a  “negative 
pregnant.”  The  statement  implies  that  the  292.5  patterns 
may  have  conformed  substantially  to  the  certificated  pat¬ 
terns,  or  to  the  pattern  of  some  other  carrier  if  not  the 
same  carrier.  The  statement  that  many  such  292.5  patterns 
of  service  were  uneconomic  requires  further  particulariza¬ 
tion,  such  as:  Which  applicants’  292.5  service  patterns 
were  uneconomic  ?  Were  the  uneconomic  patterns  operated 
by  any  of  the  intervenors  or  by  those  whose  applications 
were  denied  ?  Do  any  of  the  certificated  patterns  of  service 
correspond  to  such  uneconomic  patterns  T  Why  were  such 
patterns  uneconomic? 

The  Majority  also  said  that  “the  efforts  of  the  property- 
only  carriers  have  been  directed  to  holding  their  own  in  the 
air  freight  market  pending  decision  in  this  case”  (E.  1458), 
and  that  the  Majority  found  it  “difficult  to  criticize  the 
applicants  for  adopting  an  interim  policy  of  conservation 
of  capital,  which  necessarily  meant  an  absence  of  appre¬ 
ciable  effort  to  develop  additional  traffic,  particularly  at 
demand  points”  (E.  1459).  The  Majority  also  stated 
“From  the  point  of  view  of  any  shipper  whose  use  of  air 


freight  would  involve  a  considerable  change  in  his  cus¬ 
tomary  business  methods  or  facilities,  the  tennons  au- 
thority  of  the  applicants  logically  tended  to  deter  any  full- 
scale  nse  of  their  services”  (R.  1459)  and  that  “On  the 
basis  of  snch  considerations,  we  must  reject  the  argu¬ 
ment  that  the  applicants  have  had  full  opportunity  to 
prove  their  case  in  operations  conducted  pursuant  to 
section  292.5  of  the  Economic  Regulations”  (R.  1459).  ■ 

It  will  be  noted  immediately  that  the  Board’s  statements 
above  abound  in  ambiguous  expressions.  What  does  “hold¬ 
ing  their  own”  meant  Were  the  applicants  “holding  their, 
own”  against  competition  or  the  inevitable  deterioration  of 
an  uneconomic  business  t  What  proportion  of  prospective 
shippers  would  be  required  to  make  “considerable”  changes 
in  methods  or  facilities  in  order  to  use  the  applicants’  air 
freight  services!  Were  such  shippers  actually  deterred 
from  making  such  changes  for  the  reasons  stated  when 
there  was  no  uncertainty  as  to  the  continued  existence  of 
the  air  freight  services  of  other  carriers  serving  the  same 
points!  Why  does  a  “policy  of  conservation  of  capital” 
necessarily  involve  lack  of  effort  to  develop  traffic, — traffic 
which  presumably  produces  more  capital!  Do  the  phrases 
“full-scale  use”  or  “full  opportunity”  mean  “substantial” 
or  do  they  actually  mean  “full”!  Surely  “use”  or  “oppor¬ 
tunity”  somewhat  short  of  the  maximum  may  be  more  than 
sufficient  to  serve  as  a  guidepost  Such  questions  illustrate 
the  ambiguity  which  permeates  the  Opinion  and  renders 
it  invalid.  iV' 

Similar  uncertainty  shrouds  other  purported  “findings”' 
of  the  Majority. 

The  Majority  has  predicated  its  estimate  of  air  freight 
potential  on  an  expected  diversion  of  first-class  rail  express 
traffic.  Using  the  volume  of  such  traffic  in  1939  as  a  base, 
the  Majority  has  projected  such  traffic  to  a  “future”  year 
on  the  basis  of  a  “conservative  estimate  of  national  dis¬ 
posable  income,”  and  has  adjusted  the  current  first  class 
rail  express  rates  “to  an  air  mileage  basis”  to  arrive  at 
comparable  charges  (R.  1462-1463).  The  Majority  has  not 


informed  the  parties  or  the  Court  what  such  “future”  year 
is,  even  approximately, — it  could  be  one  year  or  ten  years 
after  the  expiration  of  the  certificates  awarded,  or  two 
years  before  the  date  of  the  Opinion.  It  has  not  informed 
the  parties  or  the  Court  as  to  what  estimate  of  national  dis¬ 
posable  income  it  considered,  a  matter  which  is  capable  of 
exact  statement,  so  that  the  “conservativeness”  or  reason¬ 
ableness  of  that  estimate  can  be  analyzed;  nor  has  the 
Majority  stated  what  basis  it  used  for  adjusting  first- 
class  rail  express  rates  to  an  air  mileage  basis.  The  sub¬ 
ject  matter  of  this  proceeding  is  such  that  the  Majority 
easily  could  have  stated  clearly  what  it  has  left  uncertain. 

The  Majority’s  ultimate  conclusion  that  there  is  an  air 
freight  “potential”  of  a  billion  ton-miles  (E.  1468)  is  sub¬ 
ject  to  the  same  type  of  criticism.  There  is  a  fundamental 
vagueness  in  the  use  of  the  term  “potential.”  If  the  term 
is  used  in  its  ordinary  sense,  a  finding  of  “potential”  has 
no  relevancy  to  a  proceeding  such  as  this  since  it  would 
relate  only  to  undeveloped  traffic  and  not  to  traffic  which 
actually  would  be  carried.  Thus,  a  finding  of  a  certain 
“potential”  cannot  support  required  findings  of  public  con¬ 
venience  and  necessity  and  fitness,  willingness  and  ability, 
which  must  be  in  terms  of  future  expectable  traffic.  For 
example,  the  Majority  has  said  that  because  of  the  size  of 
the  “potential”  the  applicants  would  “continue  to  develop” 
their  traffic  from  the  “cargo  potential”  and  not  from  the 
certificated  carriers,  and  that  “the  potential  market”  might 
“support  economic  operations”  by  the  intervenors.  A  find¬ 
ing  as  to  an  undeveloped  “potential”  supports  neither  in¬ 
ference, — such  support  requires  a  finding  of  probable 
actual  traffic.  For  example,  it  could  be  said  that  there  are 
150,000,000  “potential”  air  passengers  in  this  Nation,  since 
every  citizen  might,  under  certain  circumstances,  buy  an 
airline  ticket  But  any  reasonable  person  knows  that  such 
a  “potential”  is  purely  theoretical,  and  that  the  vast  ma¬ 
jority  of  citizens  will  not  travel  by  air  at  any  time  during 
a  given  year.  The  Majority’s  vague  language  makes  it 
impossible  to  tell  whether  it  has  erroneously  considered 
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The  Majority  also  said  (R.  1507) : 

“During  a  large  part  of  the  period  of  operations  con¬ 
ducted  pursuant  to  section  292.5  of  the  Economic 
Regulations,  U.  S.  Airlines  failed  to  operate  for  the 
alleged  reason  that  it  desired  to  conserve  its  capital, 
which  was  being  rapidly  dissipated  due  to  uneconomic 
rate  competition.” 

If  these  contentions  were  not  relevant,  presumably  they 
would  not  have  been  mentioned  in  the  Opinion.  If  rele¬ 
vant,  the  parties  are  entitled  to  know,  and  the  Majority 
should  state,  whether  it  concluded  they  were  true,  or  false, 
and  why. 

The  Majority  says  (It.  1467)  that  it  is  impossible  to 
determine  the  specific  items  and  traffic  that  will  ultimately 
move  by  air  cargo,  but  that  “a  broader  view  of  air  freight 
potential  in  terms  of  total  traffic”  is  afforded  by  a  rate- 
volume  comparison  between  air  freight  and  competing 
surface  transportation  means,  based  on  total  1941  traffic 
as  shown  by  a  tabulation  in  the  Opinion  (R.  1467). 

There  is  no  indication  whether  the  Board  relied  on  such 
tabulation  to  support  its  estimate  of  potential,  or,  if  so, 
what  weight  was  accorded  it  The  statement  that  such 
tabulation  affords  “a  broader  view  of  air  freight  potential 
in  terms  of  total  traffic”  is  completely  unintelligible.  What 
does  the  Majority  mean  by  “a  broader  view”?  What  light 
does  such  “broader  view”  shed  on  the  future  air  freight 
potential?  The  Opinion  does  not  afford  answers  to  such 
questions. 

The  entire  Opinion  is  vague,  indefinite,  uncertain  and 
ambiguous.  Only  a  few  examples  have  been  set  forth  here. 
It  almost  appears  that  the  Majority  has  deliberately 
avoided  simple  and  clear  findings  of  fact  It  is  clear  only 
that  the  Majority  decided  to  certificate  the  four  inter- 
venors.  The  parties  cannot  tell  the  basis  for  that  decision 
nor  does  the  Court  have  a  sufficient  basis  for  review. 
That  is  due  largely  to  an  inability  to  interpret  the  Ma¬ 
jority’s  language.  The  Board’s  Opinion  and  Order  ought 
therefore  to  be  set  aside. 
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n. 

The  Opinion  and  Order  Should  Be  Set  Aside  Because 
They  Are  Not  Supported  By  Reliable,  Probative 
and  Substantial  Evidence  and  Are  Not  Based 
Upon  a  Consideration  of  the  Whole  Record. 

Section  1006  (c)  of  the  Civil  Aeronautics  Act  provides 
that  “findings  of  facts  by  the  [Board],  if  supported  by 
substantial  evidence,  shall  be  conclusive.”  Section  7  (c) 
of  the  Administrative  Procedure  Act  requires  that  no 
order  shall  be  issued  “except  upon  consideration  of  the 
whole  record”  and  “as  supported  by  and  in  accordance 
with  the  reliable,  probative,  and  substantial  evidence,” 
and  that  the  proponent  of  an  order  shall  have  the  burden 
of  proof.  Section  10  (e)  of  the  Administrative  Procedure 
Act  requires  “the  reviewing  court”  to  “hold  unlawful  and 
set  aside  agency  action,  findings,  and  conclusions  found 
to  be  *  *  *  unsupported  by  substantial  evidence  *  *  *  ”  and 
that  “the  court  shall  review  the  whole  record.” 

This  Court’s  analysis  of  the  record  for  the  purpose  of 
discovering  evidentiary  support  or  lack  of  support  for 
the  Board’s  actions,  findings  and  conclusions  must  be 
directed  to  two  points:  (1)  whether  there  is  evidence  of 
record  which,  standing  alone,  measures  up  to  those  “stand¬ 
ards  and  principles  of  probity  and  reliability”  which  the 
courts  are  accustomed  to  demand  in  nonadministrative 
cases,  and  which  tends  to  support  the  Board’s  actions;1 


1  Senate  Document  248,  pp.  208,  216  (Senate  Judiciary  Report) : 

“The  second  and  primary  sentence  of  the  subsection  [Section  7(c)  of 
S.  7  which  became  the  Administrative  Procedure  Act]  is  framed  on  the 
theory  that  an  administrative  hearing  is  to  be  compared  with  an  equity 
proceeding  in  the  courts  *  *  *  and  no  finding  or  conclusion  may  be 
entered  except  upon  evidence  which  is  plainly  of  the  requisite  materiality 
and  competence;  that  is,  ‘relevant,  reliable,  and  probative  evidence’  *  *  * 
the  standards  and  principles  of  probity  and  reliability  of  evidence  must 
be  the  same  as  those  prevailing  in  courts  of  law  or  equity  in  nonadminis* 
trative  cases.  There  are  no  real  rules  of  probity  and  reliability  even  in 
courts  of  law,  but  there  are  certain  standards  and  principles — usually 

(Continued  on  p.  46) 


and  (2)  whether  such  evidence,  when  weighed  against 
other  opposing  evidence,  remains  “reliable,  probative  and 
substantial”  on  the  “whole  record.”1 

In  Wong  Tang  Sung  v.  McGrath ,  339  U.  S.  33,  70  S.  Ct. 
445, 450  (1950),  Mr.  Justice  Jackson  said  that  “it  would  be 
a  disservice  to  our  form  of  government  and  to  the  adminis¬ 
trative  process  itself  if  the  courts  should  fail,  so  far  as  the 
terms  of  the  [Administrative  Procedure]  Act  warrant,  to 
give  effect  to  its  remedial  purposes  where  the  evils  it  was 
aimed  at  appear.”  As  already  noted,  one  of  such  “evils” 

(Note  1,  p.  45,  continued) 

applied  tacitly  and  resting  mainly  upon  common  sense — which  people 
engaged  in  the  conduct  of  responsible  affairs  instinctively  understand  and 
act  upon.  They  may  vary  with  the  circumstances  and  kind  of  case,  but 
they  exist  and  must  be  rationally  applied.  These  principles,  under  this 
subsection,  are  to  govern  in  administrative  proceedings.” 


“The  ‘substantial  evidence’  rule  set  forth  in  section  10(e)  is  exceed¬ 
ingly  important.  As  a  matter  of  language,  substantial  evidence  would 
seem  to  be  an  adequate  expression  of  law.  The  difficulty  comes  about  in 
the  practice  of  agencies  to  rely  upon  (and  of  courts  to  tacitly  approve) 
something  less — to  rely  upon  suspicion,  surmise,  implications,  or  plainly 
incredible  evidence.  It  will  be  the  duty  of  the  courts  to  determine  in  the 
final  analysis  and  in  the  exercise  of  their  independent  judgment,  whether 
on  the  whole  record  the  evidence  in  a  given  instance  is  sufficiently  sub¬ 
stantial  to  support  a  finding,  conclusion,  or  other  agency  action  as  a 
matter  of  law.  In  the  first  instance,  however,  it  will  be  the  function  of  the 
agency  to  determine  the  sufficiency  of  the  evidence  upon  which  it  acts — 
and  the  proper  performance  of  its  public  duties  will  require  it  to  under¬ 
take  this  inquiry  in  a  careful  and  dispassionate  manner.  Should  these 
objectives  of  the  'bill  as  worded  fail,  supplemental  legislation  will  be  re¬ 
quired.” 

1  Senate  Document  248,  pp.  270,  271,  280  (House  Judiciary  Report) : 

“No  agency  is  authorized  to  stand  mute  and  arbitrarily  disbelieve  credible 
evidence.” 

«  »  «  «  * 

“Where  there  is  evidence  pro  and  con,  the  agency  must  weigh  it  and  de¬ 
cide  in  accordance  with  the  preponderance.  In  short,  these  provisions  re¬ 
quire  a  conscientious  and  rational  judgment  on  the  whole  record  in  ac¬ 
cordance  with  the  proofs  adduced.” 


“The  requirement  of  review  upon  ‘the  whole  record’  means  that  courts 
may  not  look  only  to  the  case  presented  by  one  party,  since  other  evidence 
may  weaken  or  even  indisputably  destroy  that  case.” 
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was  “the  practice  of  agencies  to  rely  upon  •  •  •  suspicion, 
surmise,  implications  or  plainly  incredible  evidence”  or  evi¬ 
dence  which  was  not  reliable,  probative  or  substantial.  This 
Court  stated  in  Dorsey  v.  Kingsland,  84  App.  D.  C.  264, 
269,  173  F.  (2d)  405,  410  (1949),  reversed  (on  other 
grounds1),  338  U.  S.  318  (1949) : 

“The  whole  legislative  history  of  the  Administrative 
Procedure  Act  and  more  particularly  the  luminous  dis¬ 
cussion  on  the  floor  of  the  Senate  between  three  of  the 
leading  lawyers  of  the  Senate,  Senators  George, 
McCarran  and  Ferguson  conclusively  show  that  it  was 
the  intention  of  Congress  to  (in  the  language  of  Chair¬ 
man  McCarran  of  the  Senate  Judiciary  Committee) : 
‘establish  a  guide  for  administrative  groups  so  that 
they  would  apply  the  rule  in  such  a  way  that  there 
would  be  substantial  probative  evidence  behind  their 
findings,  and  so  that  they  could  say,  “We  are  not  afraid 
to  have  our  findings  reviewed  by  a  court”  *  #  •  We  are 
saying  that  there  must  be  probative  evidence  of  a 
substantive  nature,  and  that  even  though  the  com¬ 
mission  or  bureau  may  take  hearsay  evidence  in  its 
hearings;  it  must  have  some  probative  evidence  to 
sustain  its  finding^  (Italics  supplied). 

“In  this  discussion  it  was  repeatedly  agreed  between 
Senators  McCarran,  George  and  Ferguson,  all  eminent 
former  jurists,  that  the  Act  was  intended  to  change 
and  did  change  the  construction  put  upon  various  acts 
of  Congress  by  some  courts  that  any  evidence  would 
be  sufficient  to  sustain  the  verdict  or  judgment  of  an 
administrative  agency  and  to  substitute  therefor  the 
doctrine  that  substantial  probative  evidence  must  be 
required” 

The  Opinion  find  Order:  (1)  are  based  upon  “suspicion, 
surmise,  implications,  or  plainly  incredible  evidence”;  (2) 
are  not  based  on  substantial,  reliable  and  probative  evi¬ 
dence;  and  (3)  are  not  based  upon  a  consideration  of  the 


1  Reversed  on  the  ground  that  findings  were  in  fact  supported  by  “sub¬ 
stantial  probative  evidence.”  Similarly,  Edgerton,  J.,  dissented  from  the 
decision  of  the  majority  of  this  Court  because  he  thought  as  a  matter  of 
fact  the  evidence  was  “conclusive”  or  at  least  “substantial”,  and  not  be¬ 
cause  of  any  disagreement  as  to  principles  involved. 
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whole  record,  being  contrary  to  the  overwhelming  weight 
of  the  evidence.  Therefore,  the  Opinion  and  Order  shonld 
be  set  aside  by  this  Court  as  unlawful. 

1  A.  The  Opinion  and  Order  Erroneously  Are  Based  Upon 
" Suspicion ,  Surmise ,  Implications  or  Plainly  Incredible 
Evidence 

The  Opinion  and  Order  are  based  almost  entirely  upon 
the  Majority’s  “effort  to  envisage  the  shape  of  things  to 
come”  (R.  1474).  The  Majority  says  (R.  1472-1474) : 

“In  view  of  the  contention  which  has  been  advanced 
that  the  factual  evidence  of  record  is  not  sufficiently 
substantial  to  justify  the  certification  of  any  all-cargo 
carriers,  it  is  essential  in  disposing  of  the  present 
case  that  we  keep  in  mind  the  nature  of  the  basic  issue 
involved.  That  issue  is  primarily  promotional  in  char¬ 
acter  and  relates  to  developmental  rather  than  purely 
regulatory  purposes.  *  *  *  Thus  the  Civil  Aeronautics 
Board,  in  addition  to  regulatory  functions  •  •  •  has 
been  entrusted  by  the  Congress  with  a  major  pro¬ 
motional  and  developmental  responsibility— the  en¬ 
couragement  and  development  of  a  national  system  of 
air  transportation  which  will  be  adequate  to  the  needs 
of  commerce,  the  postal  service  and  the  national  de¬ 
fense.” 

•  •  #  •  • 

“Considered  in  the  light  of  the  above  statement  and 
the  developmental  nature  of  the  function  involved  in 
the  issue  before  us,  we  cannot  agree  with  the  conten¬ 
tion  that  the  issue  of  public  convenience  and  necessity 
in  the  present  case  is  to  be  resolved  solely  upon  the 
basis  oi  past  and  current  facts  whose  weight  must  be 
strictly  weighed  as  in  the  adjudication  of  a  factual 
issue  in  a  court  of  law.  Our  decision  must  also  take 
into  account  and  give  appropriate  weight  to  broad 
considerations  of  future  welfare  related  to  the  develop¬ 
ment  of  a  new  type  of  air  commerce  which  until  a 
comparatively  recent  time  has  received  little  attention. 
Such  an  approach  must  necessarily  be  predicated  upon 
future  estimates  as  well  as  present  facts  for  it  is 
keyed  to  future  goals  and  an  effort  to  envisage  the 
shape  of  things  to  come.” 


Petitioner  does  not  question  the  Board’s  obligation  under 
the  Act  to  encourage,  develop  and  promote  air  commerce. 
But  the  Act  itself  was  designed  for  that  purpose,  and  such 
promotion,  development  and  encouragement  must  be  with¬ 
in  the  framework  of  the  Act.  Section  2  of  the  Act,  which 
imposes  upon  the  Board  the  duty  of  considering  the  en¬ 
couragement,  development  and  promotion  of  air  commerce 
as  being  in  the  public  interest  and  consistent  with  the 
public  convenience  and  necessity,  is  a  preamble  to  the  Act 
conferring  no  particular  powers  upon  the  Board  and  is  a 
definition  of  “public  interest”  and  “public  convenience 
and  necessity.”1  The  declarations  of  policy  contained  in 
Section  2  of  the  Act  must  be  considered  by  the  Board  in 
all  actions  involving  the  public  interest  and  the  public 
convenience  and  necessity, — not  merely  a  few  special  new 
route  cases.  The  guideposts  established  by  Section  2  of 
the  Act,  which  have  crystallized  into  the  four  tests  of  public 
convenience  and  necessity  discussed  above,  are  applicable 
to  all  certificate  proceedings,  as  is  apparent  from  the 
Board’s  previous  decisions  and  as  pointed  out  at  oral 
argument  by  one  member  of  the  Majority  (R.  874) : 

“Mr.  Ryan:  You  mean  the  facts  are  different.  The 
principles  of  public  convenience  and  necessity  are 
certainly  the  same  in  all  applications  for  certificates, 
are  they  notf” 

In  weighing  the  evidence  and  in  arriving  at  its  decision 
it  is  perfectly  proper  for  the  Board  to  consider  what  dis¬ 
position  of  the  application  or  applications  will  best  further 
the  overall  objectives  of  the  Act.  That  such  result  auto¬ 
matically  is  attained  by  the  application  of  the  four  tests 
of  public  convenience  and  necessity  to  a  particular  appli¬ 
cation  is  made  clear  by  a  consideration  of  the  Board’s  early 
decisions  from  which  those  tests  evolved.  In  Duluth-Twin 

1  Dissent  by  Member  Jones  (B.  1523*1524),  citing:  statement  by  Senator 
Truman  in  Hearings,  Subcommittee  of  Senate  Committee  on  Interstate  Com¬ 
merce,  75th  Congress,  April  6  and  7,  1938,  p.  3;  McLean  Trucking  Co.  v. 
United  States,  321  U.  S.  67  (1944) ;  Carter  v.  Carter  Coal  Co.,  298  U.  S.  238 
(1936). 
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Cities  Operation,  supra,  the  Board’s  first  public  conve¬ 
nience  and  necessity  case,  it  said  (1  C.  A.  A.  576-577,  577- 
578): 

“The  phrase  ‘public  convenience  and  necessity’  has 
long  been  used  as  the  statutory  standard  for  the 
guidance  of  various  administrative  bodies  in  connec¬ 
tion  with  the  regulation  of  public  utilities.  It  has 
been  universally  recognized  that  the  phrase  is  sus¬ 
ceptible  of  no  exact  definition  and  that  its  meaning 
must  be  largely  ascertained  by  reference  to  the  con¬ 
text  and  objectives  of  the  particular  statute  in  which 
it  is  used.  Although  it  is  obvious  that  a  fixed  and 
rigid  concept  of  the  term,  to  be  applied  uniformly  to 
every  new  route  application,  cannot  be  evolved  by 
the  Authority  and  that  each  application  must  be 
determined  upon  the  basis  of  the  particular  circum¬ 
stances  surrounding  the  proposed  new  operation, 
certain  sources  of  interpretation  are,  nevertheless, 
available  which  indicate  the  purpose  of  the  phrase  as 
used  in  the  act  and  give  some  bounds  to  the  problem 
for  the  guidance  of  the  Authority  in  reaching  its 
determination  in  each  case.  Two  important  sources 
are  the  ‘declaration  of  policy’  of  the  act  and  two  sub¬ 
sequent  sections  thereof  (sec.  406  (a)  and  (b)  and  sec. 
302  (a))  relative  to  the  financial  responsibility  of  the 
Government  resulting  from  the  issuance  of  certificates 
for  new  routes.” 

•  •  •  •  • 

“The  declaration  of  policy  of  the  act  thus  sets  out 
the  broad  standards  wnich  the  Authority  is  to  apply 
to  the  facts  of  any  given  case  in  determining  whether 
the  ‘public  convenience  and  necessity’  requires  the 
issuance  of  a  certificate  authorizing  an  air  carrier 
to  engage  in  air  transportation  over  a  new  route. 
Obviously,  in  the  light  of  these  standards,  it  was  not 
Hie  congressional  intent  that  the  air  transportation 
system  of  the  country  should  be  ‘frozen’  to  its  present 
pattern.  On  the  other  hand,  it  is  equally  apparent 
that  Congress  intended  the  Authority  to  exercise  a 
firm  control  over  the  expansion  of  air  transportation 
routes  to  prevent  the  scramble  for  routes  which  might 
occur  under  a  ‘laissez  faire’  policy.  Congress,  in  de¬ 
fining  the  problem,  clearly  intended  to  avoid  the  dupli¬ 
cation  of  transportation  facilities  and  services,  the 
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wasteful  competitive  practices,  such  as  the  opening  of 
nonproductive  routes,  and  other  uneconomic  results 
which  characterized  the  development  of  other  modes 
of  transportation  prior  to  the  time  of  their  govern¬ 
mental  regulation.” 

See  also  the  thorough  discussion  of  the  relationship  be¬ 
tween  “public  convenience  and  necessity”  as  used  in  Sec¬ 
tion  401  (the  certificate  section)  of  the  Act  and  in  Section 
2  (the  policy  section)  in  Daytona  Beach-Jacksonville 
Operation,  supra,  1  C.  A.  A.  615-618. 

The  Majority,  however,  has  no  authority,  under  Section 
2  or  any  other  section  of  the  Act  or  any  Act,  to  substitute 
“visions”  for  evidence.  That  is  precisely  what  the  Majority 
has  purported  to  do  in  this  case.  The  Majority  did  not 
here  use  its  broad  experience  and  knowledge  to  interpret 
and  apply  facts  of  record  in  the  fashion  most  consistent 
with  the  broad  objectives  of  the  Act  (as  would  be  appropri¬ 
ate), — it  purported  to  ignore  the  factual  evidence  or  re¬ 
place  it  with  its  own  intangible  mental  processes  as  support 
for  its  findings  and  conclusions.  That  the  Majority 
intended  to,  and  did,  substitute  intuition  for  evidence  is 
made  clear  by  its  own  statement,  quoted  at  the  beginning 
of  this  section,  which  tacitly  admits  the  lack  of  factual 
support  for  its  findings  and  conclusions. 

The  Majority  said  that  “in  view  of  the  contention  •  •  • 
that  the  factual  evidence  of  record  is  not  sufficient  to 
justify  the  certification  of  any  all-cargo  carriers”  (italics 
added)  it  was  necessary  to  point  out  that  the  Board’s 
developmental  powers  relieved  it  from  the  necessity  of 
resolving  the  case  upon  the  basis  of  “past  or  current  facts” 
whose  weight  should  be  evaluated  as  in  a  court  of  law. 
It  is  dear  that  the  particular  contention  referred  to  by 
the  Majority  involved  insufficiency  of  evidence  to  support 
findings,  not  insufficiency  of  findings  to  support  general 
conclusions  derived  therefrom  (although  petitioners  also 
made  that  contention).  The  Majority  did  not  deny  the 
validity  of  such  contention,  but  insisted  that  evidentiary 
support  for  its  findings  and  conclusions  was  not  necessary. 
The  colloquy  at  oral  argument,  after  tentative  decision 
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and  before  final  decision,  between  Member  Jones  and  one 
of  the  members  of  the  Majority,  Chairman  O’Connell,  is 
enlightening  on  that  point  (R.  1417-1418) : 

“Chairman  O’Connell:  I  had  thought  that  the  argu¬ 
ment  in  part,  at  least,  ran  to  the  question  as  to  whether 
we,  with  propriety,  could  indulge  in  what  one  might 
call  prophecies  or  envisaging  the  shape  of  things  to 
come  as  distinguished  from  whether  we  must.  It  had 
seemed  to  me  that  with  a  certain  degree  pf  propriety 
an  administrative  agency  such  as  this  must  indulge 
or  at  least  can  indulge  in  a  degree  of  prophecy  in  the 
sense  of  attempting  to  shape  its  decisions  upon  some¬ 
thing  less  than  a  completely  cold,  hard  factual  record 
qf  things  which  have  happened.  That  is  just  an  obser¬ 
vation  which  may  form  the  subject  of  judicial  review , 

“Mr.  Jones:  Mr.  Chairman,  X  tried  to  point  out  that 
surely  we  could  make  an  estimate  but  that  estimate 
must  be  bottomed  on  facts.  If  you  make  a  reasonable 
estimate  bottomed  on  facts,  that  satisfies  the  law. 
Still  you  have  to  have  your  bottom  of  facts;  there  is 
where  we  differ. 

“Chairman  O’Connell:  That  is  true.  We  agree  up 
to  that  point”  (Italics  added). 

It  i§  clear  that  Chairman  O’Connell,  at  least,  based  his 
decision  (and  any  one  vote  by  any  member  of  the  Majority 
was  decisive)  on  his  belief  that  the  Board’s  developmental 
powers  could  be  exercised  without  reference  to  the  evi¬ 
dentiary  record  and  intended  his  decision  to  stand  or  fall 
on  that  point 

Mr.  Jones  in  his  dissent  from  the  Tentative  Opinion 
(R.  1100-1101)  said: 

“I  have  no  quarrel  with  accepting  reasonable  esti¬ 
mates  based  upon  reliable  and  substantial  evidence, 
but  I  cannot  agree  with  the  majority’s  concept  that 
the  use  of  the  word  ‘promote’  in  the  Act  permits  the 
Board  to  accept  speculative  estimates  not  based  on 
substantial  evidence,  or  to  indulge  its  occult  powers 
‘to,  envisage  the  shape  of  things  to  come’,  giving  such 
weight  as  it  may  wish  to  such  visions*  and  deciding 
issues  so  important  to  oqr  national  welfare  upon 
them. 
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“Viewed  objectively,  it  would  seem  that  this  case 
has  been  decided,  not  only  partially,  as  admitted  by 
the  majority,  but  entirely  upon  visions  of  the  shape 
of  things  to  come,  in  disregard  of  evidence  of  record.” 

Chairman  O’Connell  necessarily  knew  of  this  statement 
at  the  time  of  his  colloquy  with  Member  Jones  quoted 
above.  So  did  the  Majority  when  it  issued  the  Opinion. 
Had  Member  Jones  incorrectly  interpreted  the  basis  of 
the  action  of  the  Majority,  and  had  the  Majority  merely 
been  applying  its  expert  knowledge  and  promotional  duty 
in  the  light  of  established  evidence  of  record,  it  is  certain 
that  the  Opinion  would  have  so  stated.  The  fact  cannot 
be  escaped  that  the  Board  was  operating  in  a  vacuum  of 
evidence.  Member  Jones’  statement  was  repeated  in  his 
final  dissent  (R.  1519). 

Petitioner  contends  that  the  Majority  has  committed 
serious  error  in  finding  that  it  has  authority  to  issue  de¬ 
cisions  without  evidence.  Such  finding  (which  is  a  finding 
of  law)  concerns  the  Board’s  statutory  and  constitutional 
jurisdiction  and  must  be  determined  finally  by  the  review¬ 
ing  court.  Crowell  v.  Benson ,  285  U.  S.  52,  54-64  (1932). 

The  Opinion  does  not  disclose  to  what  extent  the  Ma¬ 
jority  based  its  Opinion  on  “visions  of  the  shape  of  things 
to  come”  and  to  what  extent  it  assumed  (undoubtedly  in 
many  instances  erroneously)  that  it  had  an  evidentiary 
basis  for  its  conclusions.  The  Majority,  by  the  indefinite¬ 
ness  and  vagueness  of  its  Opinion,  has  put  it  beyond  the 
power  of  petitioner  to  specify,  and  this  Court  to  determine, 
the  extent  to  which  particular  conclusions  were  based  on 
“visions”  and  not  on  evidence.  The  Court  must  assume, 
in  view  of  the  length  of  the  Majority’s  exposition  of  its 
concept  of  its  developmental  functions,  that  its  conclusions 
were  based  on  such  “visions”  to  a  material  extent. 

“Visions  of  the  shape  of  things  to  come”  are  not  evidence 
of  any  sort  and  are  not  subject  to  judicial  appraisement 
by  this  Court  to  determine  whether  they  support  the 
Board’s  findings  and  conclusions.  They  have  no  more 
weight  than  the  “suspicions”,  “surmise”  or  “implications” 
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deprecated  by  the  authors  of  the  Administrative  Procedure 
Act  (Senate  Document  248,  p.  216,  supra).  If  it  should 
be  held  that  the  Board’s  decisions  could  be  based  in 
part  on  such  “visions”,  there  is  no  reason  why  they 
could  not  be  composed  completely  of  such  ethereal  matter. 
Such  holding  would  nullify  entirely  the  Administrative 
Procedure  Act  and  Sections  1005  (f)  and  1006  (e)  of  the 
Act.  In  United  States  v.  Abilene  and  Southern  R.  Co., 
supra,  265  U.  S.  288,  the  Court  said: 

“But  a  finding  without  evidence  is  beyond  the  power 
of  the  Commission.  •  *  •  Nothing  can  be  treated  as 
evidence  which  is  not  introduced  as  such.” 

In  Interstate  Commerce  Commission  v.  LouisviUe  and 
NashviUe  R.  Co.,  supra ,  227  U.  S.  91,  the  Court  held: 

“A  finding  without  evidence  is  arbitrary  and  baseless.” 

•  #  •  •  • 

“A  finding  without  evidence  is  beyond  the  power  of 
the  Commission.  An  order  based  thereon  is  contrary 
to  law  •  •  •  ” 

•  •  •  •  • 

“The  government  further  insists  that  •  *  •  having 
been  given  legislative  power  •  •  •  it  [the  Interstate 
Commerce  Commission]  can  act,  as  could  Congress, 
on  such  information  [obtained  to  enable  it  to  carry 
out  the  objects  for  which  it  was  created],  and  there¬ 
fore  its  findings  must  be  presumed  to  have  been  sup¬ 
ported  by  such  information,  even  though  not  formally 
proved  at  the  hearing.  But  such  a  construction 
would  nullify  the  right  to  a  hearing, — for  manifestly 
there  is  no  hearing  when  the  party  does  not  know 
what  evidence  is  offered  or  considered,  and  is  not 
given  an  opportunity  to  test,  explain  or  refute.  •  •  • 
The  Commission  is  an  administrative  body  and,  even 
where  it  acts  in  a  quasi-judicial  capacity,  is  not  limited 
by  the  strict  rules,  as  to  the  admissibility  of  evidence, 
which  prevail  in  suits  between  private  parties.  But 
the  more  liberal  the  practice  in  admitting  testimony, 
the  more  imperative  the  obligation  to  preserve  the 
essential  rules  of  evidence  by  which  rights  are  as¬ 
serted  or  defended.  In  such  cases,  the  Commissioners 
cannot  act  upon  their  own  information,  as  could  jurors 
in  primitive  days.  All  parties  must  be  fully  apprised 
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of  the  evidence  submitted  or  to  be  considered,  &nd 
must  be  given  opportunity  to  cross-examine  witnesses, 
to  inspect  documents,  and  to  offer  evidence  in  ex¬ 
planation  or  rebuttal.  In  no  other  way  can  it  test  the 
sufficiency  of  the  facts  to  support  the  finding;  for 
otherwise,  even  though  it  appeared  that  the  order  was 
without  evidence,  the  manifest  deficiency  could  always 
be  explained  on  the  theory  that  the  Commission  had 
before  it  extraneous,  unknown,  but  presumptively  suf¬ 
ficient  information  to  suport  the  finding. 

“As  these  contentions  of  the  government  must  be 
overruled,  it  is  necessary  to  examine  the  record  with 
a  view  of  determining  whether  there  was  substantial 
evidence  to  support  the  order.” 

See  also:  The  Chicago  Junction  Case ,  264  U.  S.  258,  263 
(1924).  The  vice  of  proceeding  upon  “visions  of  the  shape 
of  things  to  come”  is  even  greater  than  that  of  proceeding 
upon  actual  evidence,  not  introduced  as  such,  contained 
in  an  agency’s  files.  In  neither  instance  can  the  parties 
maintain  their  rights  or  defense,  or  test  the  sufficiency  of 
the  “evidence”  to  support  the  agency’s  findings,  and  of 
course  the  deficiency  in  legal  evidence  could  always  be 
accounted  for  by  “visions”. 

The  Majority  contends  that  its  developmental  function 
differentiates  it  from  other  agencies  and  makes  such  re¬ 
quirements  inapplicable  to  it  The  National  Labor  Rela- 
tions  Board  has  such  a  promotional  function  (Section  1  of 
National  Labor  Relations  Act  (49  Stat  449,  27  tJ.  S.  C. 
151) ),  but  its  findings  must  be  based  upon  relevant  evi¬ 
dence  such  as  “a  reasonable  mind  might  accept  as  adequate 
to  support  a  conclusion*.  Consolidated  Edison  Co.  of  New 
York  v.  National  Labor  Relations  Board ,  30$  U.  S.  197, 
226,  229  (1938). 

The  theory  behind  the  Board’s  contention  that  it  may 
indulge  in  conjecture  obviously  is  that  it  is  performing 
a  legislative  function  and  that  Congress  would  not  be 
required  to  have  substantial  evidence  to  support  its  legis¬ 
lation.  This  plainly  is  not  true  in  view  of  Section  2(e) 
of  the  Administrative  Procedure  Act,  which  specifically 
includes  licensing  in  the  definition  of  “adjudication.”  Yet 
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even  in  rale  making,  which  has  definite  legislative  charac¬ 
teristics  distinguishing  it  from  licensing,  the  agency  is 
required  by  Section  4  of  the  Administrative  Procedure  Act 
to  act  only  on  substantial  evidence  where  a  hearing  is 
required  by  statute.  Moreover,  the  contention  that  the 
legislative  character  of  an  agency’s  action  eliminates  the 
necessity  for  a  substantial  evidentiary  basis  for  its  find¬ 
ings  has  been  conclusively  rejected.  The  Chicago  Junction 
Case,  swpra;  Interstate  Commerce  Commission  v.  Louisville 
and  Nashville  R.  Co.,  supra,  227  U.  S.  91,  93. 

Interstate  Commerce  Commission  v.  Baird,  194  U.  S.  25 
(1903),  Federal  Communications  Commission  v.  PottsviUe 
Broadcasting  Co.,  309  U.  S.  134  (1940),  and  Beaumont, 
S.  L.  and  W.  R.  R.  v.  United  States,  36  F.  (2d)  789  (W.  D. 
Mo.  1929),  affirmed,  282  U.  S.  74  (1930),  cited  by  the 
Majority  (R.  1473-1474)  as  supporting  its  position  that 
its  Orders  may  be  based  on  visions  and  not  evidence,  are 
not  in  point  The  first  two  cases  involved  the  admissibility 
of  evidence,  not  the  character  of  evidence  required  to  sup¬ 
port  the  agency’s  orders.  The  latter  case  actually  held, 
as  is  apparent  from  the  Majority’s  quotation  (R.  1474) 
from  the  District  Court’s  opinion,  simply  that  the  agency 
could  apply  its  expert  knowledge  to  the  evidence  of  record, 
— not  that  it  could  substitute  its  own  knowledge  or  “vi¬ 
sions”  for  evidence  of  record.  Furthermore,  the  Adminis¬ 
trative  Procedure  Act,  as  noted  above,  has  considerably 
impaired  the  persuasiveness  of  some  of  the  language  of 
such  cases.  Kingsland  v.  Dorsey,  supra. 

The  Board  has  acted  arbitrarily  and  erroneously  in 
making  findings  and  conclusions  based  upon  suspicion, 
surmises  and  conjectures,  unsupported  by  substantial,  re¬ 
liable  and  probative  evidence,  and  its  Opinion  and  Order 
ought  to  be  set  aside. 

B.  The  Opinion  and  Order  Are  Not  Based  Upon  Substan¬ 
tial,  Reliable  and  Probative  Evidence . 

From  an  evidentiary  standpoint,  the  “Opinion”  is  a 
“house  of  cards.”  It  is  reeking  with  conjecture,  surmises 


and  unsupported  inferences.  There  is  hardly  a  finding, 
major  or  subsidiary,  which  is  adequately  supported  by  sub¬ 
stantial,  reliable  and  probative  evidence  of  record.  It  is 
impossible  in  a  brief  of  this  length  to  attempt  to  show  in 
each  instance  why  either  a  given  finding  or  conclusion  has 
absolutely  no  evidence  to  support  it  or  why  the  evidence  on 
which  the  Majority  has  relied  is  not  reliable,  probative  or 
substantial.  An  attempt  will  be  made,  however,  to  indicate 
certain  major  findings  which  have  no  adequate  evidentiary 
support,  with  a  brief  resume  of  the  reasons  for  petitioner’s 
contention. 

1.  The  Majority’s  Findings  on  Public  Convenience  and 
Necessity  Are  Not  Supported  by  Substantial,  Reliable 
and  Probative  Evidence. 

The  “keystone”  finding,  required  to  support  the  Major¬ 
ity’s  entire  decision,  is  that  there  is  an  annual  air  freight 
potential  of  one  billion  ton-miles  annually  (E.  1468).  That 
finding,  in  turn,  requires  the  support  of  several  subsidiary 
findings  which  individually  and  collectively  are  unsup¬ 
ported  by  substantial,  reliable  and  probative  evidence. 

The  Majority  concedes  that  projection  of  experienced 
traffic  by  all  air  freight  carriers,  certificated  and  non-cer- 
tificated,  indicates  an  annual  volume  of  air  freight  traffic 
by  all  carriers  of  only  200  million  ton-miles  by  1950  and  250 
million  ton-miles  by  1953,  the  fourth  year  of  the  five-year 
certificates  granted  by  the  Board  (E.  1459,  1461),  ad¬ 
mittedly  an  insufficient  volume  of  traffic  to  support  the  ad¬ 
ditional  carriers  (E.  1403).  It  was  necessary,  therefore,  in 
order  to  have  some  basic  for  certificating  the  intervenors, 
that  the  Opinion  reflect  a  much  more  optimistic  forecast  of 
traffic,  and  avoid  in  some  fashion  the  more  conservative 
implications  of  actual  experience.  The  Majority  concluded 
(E.  1459) : 

“On  the  basis  of  such  considerations,  we  must  reject 
the  argument  that  the  applicants  have  had  full  oppor¬ 
tunity  to  prove  their  case  in  operations  conducted 
pursuant  to  section  292.5  of  the  Economic  Eegula- 
tions.” 


The  reasons  given  by  the  Majority  for  its  rejection  of  snch 
evidence  are  not  supported  by  the  facts  of  record. 

The  Majority  asserts  that  Section  292.5,  under  which  the 
intervenors  operated  as  common  carriers  of  air  freight, 
was  not  promulgated  for  the  purposes  of  testing  the  feas¬ 
ibility  of  their  operations  (R.  1457-1458).  The  record  does 
not  support  such  assertion  and  it  is  contrary  to  positive 
admissions  of  the  Board  and  of  the  intervenors  that  Section 
292.5  was  intended  as  such  a  test  (R.  867,  1291-1294). 

The  Majority  says  that  the  “determination  of  points 
authorized  for  scheduled  service  under  the  regulation  was 
necessarily  arbitrary.”  Section  292.5  permitted  the  appli¬ 
cants  to  serve  in  any  direction  any  point  previously  served 
four  or  more  times  during  any  month.  The  applicants  (in¬ 
tervenors)  have  admitted  that  such  a  route  structure,  de¬ 
veloped  by  trial  and  experience,  was  preferable  to  one  laid 
out  on  theoretical  considerations  such  as  those  advanced 
in  the  Report  (or  the  Opinion),  stating  (R.  871-872) : 

“As  a  result  of  the  planning  and  developmental 
operations  of  U.  S.  Airlines,  the  Board  issued  to  this 
company  Letter  of  Registration  No.  C-l.” 

•  •  •  #  • 

“The  important  question  before  the  Board  is,  Shall 
the  carriers  which  have  proved  their  ability  be  certifi¬ 
cated  to  the  points  they  seek,  and  which  they  now 
serve,  or  shall  the  Board  parcel  out  uneconomic  route 
systems  to  them? 

“The  answer  to  this  issue  is  partly  given  by  Regu¬ 
lation  292.5.  By  Letters  of  Registration  the  Board 
provided  a  good  air  freight  pattern  hosed  upon  the 
free  development  of  competitive  forces” 

•  •  •  •  • 

“The  routes  which  the  carriers  have  developed  under 
a  system  which  rests  upon  the  experience  of  actual 
trial  and  error  is  to  be  preferred  to  a  structure  which 
might  be  theoretically  attractive  but  would  be  oper¬ 
ationally  unsound”  (Italics  supplied). 

There  is  no  evidence  of  record  that  the  points  served  under 
Section  292.5  were  arbitrarily  selected  in  any  sense,  and 
certainly  not  that  they  were  selected  in  the  haphazard 
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fashion:  which  the*  statement/  of  the1  Majority '  seems  •  ttr  im¬ 
ply,  The*1  intervenors-  themselves  should  be  the*  best  judge 
of  that- 

The  Majority  says-  OB.  1458 ):  that,  ‘‘For  no  applicant 
were  snob  points  [jservtab  under  Section  292.5]  the  same  as 
proposed^  for  certificated*  operations,  and  many  failed  to- 
conform!  to;  an-  economic  route  pattern.”  The  Board’s* 
authorizations  likewise'  did*  not  conform  to  the  points  pro¬ 
posed  by  the  applicants.  The  relationship  between  the' 
points1  served*  under  Section  292:5  and*  those  in  the*  certifi¬ 
cates:  granted,  is;  the  relevant  comparison*  not  the  com¬ 
parison)  mentioned*  by  the  Majority.  The  fact  that  such 
route  systems -are  not  identical  is  immaterial  unless' there* 
is  a  substantial  difference*  which*  would’  make*  the  Section 
292.5  systems  less-*  economic;  The  Majority  does  not  indi¬ 
cate  which  Section)  292:5*  patterns-  of  service  were  uneco1- 
nomic,  whether  of  the  intervenors  or  of  the  unsuccessful 
applicants.  Such)  finding  as  to  the  latter  would  be  irrelevant* 
and  immaterial:. 


There  is  no  evidence  of  record  that  any  Section*  292.5 
pattern  of  service  of  anyintervenor  was  perse  uneconomic^ 
or  that  any  alleged'-  deficiencies  in  the  Section  292.5  route* 
systems,  would  not  also  exist  as  to  the  certificated  patterns* 
of  service-  There  is  no-  evidence  of  record  that*  the  dis¬ 


tinctions  as  to  points  served  between  the  Section- 292.5*  and** 
the.  certificated:  service  patterns  amount  to  the  difference 
between,  uneconomic  and  economic*  operations.  There  rs,  as 
pointed  out  above,  considerable  evidence  that  the*  Station* 
292.5  ronte  patterns  were  more  dfesirable  than  the  certifi¬ 
cated  systems.  (Jfc  87 1-87 2';*  2910-2931,  291^2914); 

The1  Majority’s-  statement  (R.  1458)'  that  “The  efforts*  of 
the-  property^only  carriers  have  been  directed  to  holding* 
their  own  in  the  air  freight  market  pending  a  decision  in 
this  case”  is  not  supported  by  the  evidence  relied  upon. 


1  The  president  of  one  intervenor  testified  that  service  at  three,  “demand” 
points  was  an  uneconomical  service  pattern  (B.  3006),  but  there  was- no  evi¬ 
dence  that  such  systems,,  generally,,  were  any  more  uneconomic  than  those 
authorized  by  the  Majority. 
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which  is  a  table  showing  the  ton-miles  of  air  freight  car¬ 
ried  by  the  certificated  and  non-certificated  carriers  during 
1947  and  1948  (snch  evidence  supports  just  as  well  an  in¬ 
ference  that  the  applicants  were  thoroughly  aggressive  in 
their  efforts  to  develop  air  freight),  or  by  any  other  sub¬ 
stantial  evidence  of  record.  It  should  be  emphasized  that  a 
finding  that  the  intervenors  were  “holding  their  ownm 
(presumably  against  someone  else,  such  as  the  certificated 
carriers)  is  diametrically  inconsistent  with  the  Majority’s 
later  finding  (E.  1468)  that  the  applicants  would  not  de¬ 
velop  their  traffic  from  that  carried  by  others,  but  from  the 
enormous  “potential.”  If  such  vast  “potential”  should  exist, 
why  should  the  applicants  be  forced  to  “hold  their  own” 
in  relation  to  traffic  for  which  there  is  competition? 

There  is  no  evidentiary  foundation  for  the  Majority’s 
assertion  that  an  alleged  policy  of  conservation  of  capital 
“necessarily  meant  an  absence  of  appreciable  effort  to  de¬ 
velop  additional  traffic,  particularly  to  so-called  demand 
points.”  The  vice  president  of  one  of  the  applicants  testi¬ 
fied  that  the  only  additional  cost  involved  in  serving  de¬ 
mand  points  was  that  attributable  to  some  extra  fiying,  that 
such  cost  was  not  as  great  as  had  been  anticipated,  that  the 
applicant  was  not  “worried”  about  the  cost  of  providing 
demand  service  and  that  the  applicant  could  not  “live” 
without  serving  demand  points  (E.  2826).  In  view  of  such 
testimony,  the  Majority’s  finding  that  a  policy  of  conserva¬ 
tion  of  capital  prevented  service  at  demand  points  is  plain¬ 
ly  incredible. 

The  Majority’s  statement  (E.  1459)  that,  “From  the 
point  of  view  of  any  shipper  whose  use  of  air  freight  would 
involve  a  considerable  change  in  his  customary  business 
methods  or  facilities,  the  tenuous  authority  of  the  appli- 


1  Presumably  based  on  the  self-serving  declaration  of  the  vice  president 
of  one  of  the  applicants  (B.  2888) : 

“We  have  been  conserving  ourselves  and  holding  on  tight  as  the  very 
dickens  because  we  have  been  forced  to  and  we  have  been  living  in  what 
I  know  is  realized  by  everybody  as  the  most  impossible  competitive  situ¬ 
ation  that  has  ever  been  known,  to  my  knowledge,  in  American  industry.'7 


cants  logically  tended  to  deter  any  full-scale  use  of  their 
services,”  has  no  support,  general  or  particular,  in  the 
evidence  of  record.  There  is  no  evidence  of  the  number  of 

•  0  *  ^  j  #  ^  f  1*  y  ’>  ill  4*. 

snch  shippers,  if  any,  -who  would  be  required  to  make  con¬ 
siderable  changes  in  business  methods,  their  reasons  for 
not  using  existing,  permanently  certificated  air  freight 
services,  the  reasons  why  they  would  be  willing  to  make  the 
allegedly  necessary  major  changes  on  the  basis  of  five- 
year  temporary  certificates  as  opposed  to  exemption 
authority,  etc. 

Having  rejected  forecasts  of  actual  future  traffic  based 
upon  experience  (B.  1459),  the  Majority  proceeded  to  its 
own  “paper”  forecast  of  an  air  freight  “potential”  of  one 
billion  ton-miles.  It  also  rejected  estimates  of  potential  by 
the  applicants,  based  on  various  community  of  interest 
data,  as  being  inapplicable  (B.  1459),  and  it  rejected  other 
such  estimates,  based  on  special  studies  relating  to  the 
production  and  consumption  of  particular  items  having 
characteristics  which  render  feasible  their  transportation 
by  air,  “as  serving  principally  to  indicate  the  great  dis¬ 
parity  between  future  prospects  for  air  freight”  as  en¬ 
visioned  by  the  persons  and  organizations  they  represented 
(B.  1460-1461). 

The  Majority’s  forecast  is  not  related  to  any  estimate  or 
estimates  of  record,  but  incorporates  portions  of  several,  as 
well  as  the  Majority’s  own  “visions.”  There  is  no  evidence 
of  record  relating  to  the  accuracy  or  reasonableness  of  the 
resulting  “hodge-podge”.  * 

The  Majority’s  ultimate  forecast  primarily  rests  on  a 
comparison  of  air  freight  service  and  first-class  rail  express 
service  as  to  volume,  rates,  and  speed. 

The  Majority  points  out  (E.  1461)  that  the  applicants’ 
proposals  (and  forecasts  of  air  freight  potential)  were 
based  on  projected  rates  ‘fin  the  general  range  of  12  to  15 
cents  a  ton-mile,”  and  that  the  Board’s  minimum  rate  order 
had  established  minimum  rates  of  16^  a  ton-mile  for  the 
first  1,000  ton-miles  in  any  shipment  and  131  a  ton-mile 
thereafter.  The  Majority  says  (B.  1462)  “The  Indicated 


62 


change  in  the  level  of  what  may  be  economic  rates,  however, 
does  not  necessarily  render  invalid  estimates  of  potential 
traffic  made  previously  for  the  lower  rates”  on  the  theory 
that  “if  rate  increases  are  in  accord  with  general  price  in¬ 
creases,  and  more  particularly  in  line  with  increased  rates 
in  competing  transportation  means,  then  the  air  freight 
potential  would  be  only  slightly  affected  by  the  higher 
rate.”  Such  reasoning  appears  superficially  plausible,  but 
has  an  “Achilles’  Heel,”  as  it  depends  entirely  upon  the 
assumption  that  all  traffic  would  continue  to  move  via  the 
same  mode  of  transportation  (from  which  diversion  to  air 
freight  was  predicted)  regardless  of  any  rate  increases  and 
would  not  shift  to  other  transportation  agencies  so  as  to 
maintain  the  same  or  lower  absolute  transportation  costs. 
That  assumption  finds  no  support  in  the  record  in  this  case. 

Furthermore,  the  Majority  has  not  considered  the  fact 
that,  if  air  freight  should  divert  traffic  from  surface  trans¬ 
portation  agencies  in  the  serious  proportions  estimated  by 
the  Majority,  those  agencies  would  lower  their  competitive 
rates  to  retain  traffic  (R.  1848).  Air  freight  rates,  as  indi¬ 
cated  by  the  Majority  (R.  1467),  would  not  be  susceptible  of 
further  reduction.  There  is  no  evidentiary  basis  for  the 
Majority’s  assumptions. 

The  Majority  found  that  rail  express  and  rail  freight 
rates  have  increased  at  least  as  rapidly  as  air  freight  rates 
since  1946,  the  increases  in  rail  express  rates  being  between 
27%  and  53%  and  on  rail  freight  approximately  60% 
(R.  1462).  The  Majority’s  findings  are  based  on  certain 
opinions  of  the  Interstate  Commerce  Commission,  which 
were  not  introduced  into  the  record  and  which  are  not  in 
evidence.  Robinson  v.  Baltimore  and  Ohio  Railroad ,  222 
U.  S.  506  (1912) ;  United  States  v.  Abilene  and  Southern 
Ry.  Co.,  supra,  265  U.  S.  289-290.  Such  matters,  being  de¬ 
tailed  and  complex  in  nature,  are  not  properly  the  subject 
of  judicial  notice.  It  is  recognized  that,  because  of  its  spe¬ 
cial  qualifications,  the  Board  may  take  official  notice  of 
technical  matters  in  the  field  of  air  transportation,  but  its 
special  knowledge  does  not  extend  to  the  field  of  rail  trans- 
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portation.  Nor  has  the  Majority  accorded  petitioners  an 
opportunity  to  “show  the  contrary”  (as  required  by  Section 
7(d)  of  the  Administrative  Procedure  Act)  as  to  the  data 
obtained  from  such  opinions,  although  their  unreliability 
has  been  indicated  to  the  Board  (R.  1181,  n.  1284,  1330- 
1332). 

The  Majority  concluded  that  “a  substantial  portion  of 
the  volume  of  railway  express  moving  over  300  miles  at 
first-class  rates — 768  million  ton-miles — is  air  freight 
potential  even  at  present  air  freight  rate  levels.”  This  con¬ 
clusion  involved  the  following  steps :  (1)  the  determination 
of  the  volume  of  rail  express,  about  half  of  which  moved  at 
first-class  rates,  in  1939  (1.7  billion  ton-miles),  (2)  the  pro¬ 
jection  of  that  volume  to  a  “future  year”  on  the  basis  of  a 
“conservative  estimate  of  national  disposable  income”  (2.5 
billion  ton-miles),  (3)  the  comparison  of  “current  first-class 
rail  express  rates,  adjusted  to  an  air  mileage  basis”  with 
current  “air  freight  rates  based  on  the  existing  13  to  16 
cents  per  ton-mile  floor,  increased  for  pick-up  and  delivery 
at  50  cents  per  hundredweight  at  each  terminal,”  and  (4) 
a  statement  that  the  Majority  also  considered  “the  time 
savings  by  air  freight.” 

That  the  1939  volume  of  rail  express  traffic  was  1.7  billion 
ton-miles  finds  some  support  in  the  evidence  submitted  by 
American  Air  Express,  an  unsuccessful  applicant  (R. 
3176),  although  a  lesser  figure  also  appears  in  the  evidence 
submitted  by  another  applicant  (R.  3211). 

The  Majority’s  projection  of  1939  rail  express  traffic  to 
a  volume  of  2.5  billion  ton-miles  for  a  “future  year”,  on  the 
basis  of  a  “conservative  estimate  of  national  disposable 
income”,  however,  has  no  evidentiary  support  It  is  obvious 
that  the  Board  has  merely  accepted  the  estimate  of  Ameri¬ 
can  Air  Express  that  there  would  be  an  approximate  in¬ 
crease  of  50%  in  such  traffic  based  upon  “assumed  higher 
levels  of  national  income  in  the  period  1947-1949”  (R. 
3172,  1925),  which  would  result  in  estimated  rail  express 
traffic  of  2,576,000,000  ton-miles  for  the  period  1947-1949 
(R.  3176).  The  coincidence  in  figures  is  too  remarkable  to 


permit  doubt  that  American  Air  Express’  estimate  was 
relied  upon  by  the  Majority.  That  applicant’s  estimate  was 
based  upon  “national  income”,  which  is  higher  than  ‘‘na¬ 
tional  disposable  income”  by  the  amount  of  the  national 
tax  levy.  American  Air  Express’  estimate  was  for  the 
period  1947-1949,  and  not  for  a  “future  year”  which  must  be 
subsequent  to  1949,  since  the  Opinion  was  issued  in  July  of 
that  year.  The  witness  sponsoring  the  estimate  made  it 
plain  that  it  was  not  valid  for  any  period  after  1949  (R. 
1931). 

There  is  no  substantial  evidence  which  shows  a  reliable 
correlation  between  national  income  and  the  volume  of 
rail  express  traffic.  The  Interstate  Commerce  Commission 
decisions,  erroneously  relied  on  by  the  Board,  show  that  the 
movement  of  rail  express  traffic  in  1948  was  at  virtually  the 
same  level  as  1939,  completely  refuting  the  Majority’s  un¬ 
supported  inferences  (R.  1331). 

There  is  no  evidence  of  record  which  shows  that  the 
“current  first-class  rail  express  rates”  or  the  “current  air 
freight  rates”  are  those  included  in  the  Majority’s  tabula¬ 
tion  (R.  1463).  The  Majority  makes  it  clear  that  the  air 
freight  rates  there  included  are  legal  minimum  rates,  not 
current  rates,  and  the  Interstate  Commerce  Commission 
decisions  referred  to  by  the  Majority  make  it  dear  that  the 
first-class  rail  express  rates  referred  to  are  legal  maximum 
rates,  not  current  rates.  The  distinction  is  important 
Traffic  moves  at  current  published  rates,  not  legal  minimnm 
or  maximum  rates  (See  R.  1180-1181,  for  examples  showing 
that  even  minimum  air  freight  rates  are  higher  than  cur¬ 
rent  first-class  rail  express  rates).  The  Majority  has  ig¬ 
nored  the  Board’s  own  instructions  to  the  carriers  ( Air 
Freight  Rate  Investigation,  supra,  9  C.  A.  B.  352) : 

“The  establishment  of  entire  rate  structures  at  the  mini- 
mums  determined  in  accordance  with  the  above  prin¬ 
ciples  would  defeat  the  purposes  for  which  such  mini- 
mums  are  established  [the  prevention  of  the  impair¬ 
ment  of  the  air  transportation  system — 9  C.  A.  B.  351] 
unless  the  rate  structures  could  be  justified  on  the  basis 
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of  demonstrable  redactions  in  cost.  In  the  absence  of 
cost  reductions,  however,  such  rate  structures  would 
not  be  economically  sound”  •••) 

In  the  same  decision  the  Board  also  said  (9  C.  A.  B.  353) : 

•  1  '  •  1  •  •  #•*  _  '  ' 

“Fixing  of  these  rates  [the  13^-16^  minimum  rates]  be¬ 
low  existing  cost  levels  is  in  part  attributable  to  the 
fact  that  they  represent  the  minimum  and  not  actual 
rates ,  •  *  •  ”  (Italics  supplied). 

The  Majority’s  use  of  the  13^-16^  minimum  rates  neces¬ 
sarily  assumes  that  the  entire  air  freight  rate  structure 
would  be  at  the  minimum  legal  levels.  That  assumption  is 
not  supported  by  evidence  of  record  which  shows  that  the 
current  overall  air  freight  rate  structure  is  at  the  18.3^  per 
ton-mile  level,  or  higher, — not  at  a  13^-16^  ton-mile  level 
(B.  4958,  5016,  5097,  5756,  5790).1 

It  is  impossible  to  tell  whether  there  is  any  evidence  sup¬ 
porting  the  adjustment  of  first-class  rail  express  rates  to 
an  air  mileage  basis  since  it  cannot  be  determined  from  the 
Opinion  what  rates  or  conversion  factors  were  used.  Fur¬ 
thermore,  it  does  not  appear  from  the  Opinion  whether  the 
Majority  made  certain  other  adjustments  which  were  stated 
to  be  necessary  to  the  use  of  the  American  Air  Express 
method  of  forecasting  air  freight  potential  on  the  basis  of 
experienced  rail  express  traffic  figures,  including  sub¬ 
traction  of  traffic  originating  and  terminating  off  airline 

l 

QUABTEB  ENDING  JUNE  30,  1949 


Revenue  Ton-Mile 

Carrier  Ton-Miles  Revenue  Yield 

Flying  Tiger  Line  .  2^70,412  $  406,257.22  15.8# 

Slick  .  5,722,871  764,469.00  13.4#  • 

UJ3 .  356,865  66,536.00  18.6# 

AH  Domestic  Certificated 

Carriers  .  22,700,175  4,489,455.99  19.8# 


Total  ....  31,350,323  $5,726,718.21  18.3# 

It  is  axiomatic  that  an  average  “yield”  is  less  than  an  average  “rate.” 
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routes  (obviously  an  exceedingly  important  adjustment),1 
reduction  of  estimated  first-class  rail  express  traffic  volume 
to  allow  for  shorter  airline  distances  (not  merely  in  a  rate 
comparison),  etc.  (R.  3176-3177). 

There  is  no  evidentiary  basis  for  the  Majority’s  assump¬ 
tion  that  aU  first-class  rail  express  moving  over  300  miles  is 
air  freight  potential  (R.  1463),  particularly  in  view  of  the 
fact  that  the  intervenors  do  not  have  authority  to  provide 
intra-area  service  and  therefore  they  legally  may  carry 
only  air  freight  having  a  much  greater  length  of  haul  (R. 
1486),  and  in  view  of  the  Majority’s  statement  that  there 
is  only  a  “limited  potential”  and  a  “limited  amount  of 
traffic”  to  be  served  in  intra-area  service,  although  many 
major  points  within  each  area  are  over  300  miles  apart  (R. 
1489).  It  is  apparent  from  the  map  of  the  Board’s  certifi¬ 
cations  (R.  1591)  that  intra-area  service  would  include  al¬ 
most  all  possible  hauls  up  to  four  or  five  hundred  miles. 
Obviously,  the  rate  of  penetration  of  air  freight  into  first- 
class  rail  express  traffic  will  vary  substantially  according 
to  the  length  of  haul 

The  Majority’s  forecast  did  not  consider  the  fact  that  the 
size  of  shipment  has  an  important  bearing  on  its  suscep¬ 
tibility  to  air  freight  carriage.  The  same  exhibit  relied  on 
by  the  Majority  shows  that  the  average  rail  express  ship¬ 
ment  weighs  56  pounds  (R.  3174).  The  intervenors  will  not 
accept  at  demand  points  shipments  of  less  than  1,000 
pounds  except  on  payment  of  the  rate  for  1,000  pounds  (R. 
1482,  2872,  3508,  4612,  4615,  4696,  2928,  3003-3004),  plus  an 
additional  zone  charge  in  some  instances  (R.  4610,  4615, 
4684,  4691),  and  would  require  a  minimum  payment  of  the 
charge  for  100  pounds  (44  pounds  greater  than  the  weight 
of  the  average  rail  express  shipment)  even  at  so-called 

1  The  Opinion  shows  (E.  1470)  that  the  certificated  airlines  now  serve 
only  720  points,  many  of  which  are  served  by  “feeder”  carriers  which  carry 
little  freight.  The  Majority  authorized  the  intervenors  to  serve  only  5  or  6 
additional  points  (B.  1561-1572).  Some  23,000  points  receive  rail  express 
service  (E.  1335).  Air  freight  service  at  a  maximum  of  724  points  obviously 
cannot  compete  for  even  substantially  all  the  traffic  now  generated  by  Bailway 
Express  Agency  at  23,000  points. 


principal  points  (R.  1750-1751).  These  facts  also  were  not 
considered  by  the  Majority  when  it  nsed  minimum  legal 
rates  as  synonymous  with  current  effective  rates.  Plainly 
such  minimum  charges  are  not  competitive  with  “current” 
rail  express  rates. 

Since  the  Majority  has  not  said  what  proportion  of  its 
estimated  billion  ton-mile  “potential”  is  attributable  to  so- 
called  “special  opportunities”,  it  is  difficult  to  determine 
whether  the  evidence  of  record  will  support  the  conclusion 
that  such  “special  opportunities”  will  contribute  to  the 
volume  estimated  by  the  Majority.  However,  it  is  dear  that 
a  large  amount  of  the  potential  which  the  Majority  at¬ 
tributed  to  “special  opportunities”  actually  now  moves  by 
first-class  rail  express  and  has  been  counted  twice  in  the 
Majority’s  estimate.  The  Majority  identifies  as  “special  op¬ 
portunities”,  only  cut  flowers,  newspapers  and  wearing  ap¬ 
parel  (R.  1464),  every  one  of  which  now  moves  primarily 
by  first-class  rail  express  (R.  3227-3229).  There  is  no  evi¬ 
dence  of  record  to  support  the  condusion  that  “special 
opportunities”  will  contribute  any  volume  of  potential  over 
and  above  that  attributable  to  first-class  rail  express. 

The  Majority  says  (R.  1467)  that  “the  gap  between  air 
freight  revenues  and  expenses  is  not  great”,  and  that  it 
anticipates  “no  further  rate  increases  of  such  magnitude  as 
would  materially  change  the  overall  potential  which  is 
based  upon  rates  presently  prevailing.”  The  Majority  sayB 
Slick  and  the  Flying  Tiger  Line  show  corporate  profits  for 
the  first  half  of  1948,  although  a  large  part  was  not  at¬ 
tributable  to  air  freight  transportation,  but  to  outside  ac¬ 
tivities  (R.  1467).  The  evidence  relied  on  is  not  reliable  or 
probative.  For  example,  during  the  first  half  of  1949,  Slick 
had  a  total  overall  operating  loss  of  $168,992  and  an  air 
freight  transportation  loss  of  $434,443.  Certainly,  that  is 
a  “great”  gap  between  freight  revenues  and  expenses. 
Similarly,  the  Flying  Tiger  Line  showed  a  freight  trans¬ 
portation  loss  of  $230,695.20  during  the  last  half  of  1948 
(R.  4941, 4946)  and  a  total  operating  loss  of  $57,683.73,  and 
a  freight  transportation  loss  of  $621,099.53  the  first  half  of 


1949  (R.  4952,  4958).  Such  losses  cannot  be  characterized 
as  “not  great”  U.S.,  operating  on  a  much  smaller  scale, 

I  had  a  total  operating  loss  (while  engaged  almost  wholly  in 
air  freight  transportation)  of  $158,148.34  the  last  half  of 

1948  (R.  5059,  5071)  and  $179,297.19  for  the  first  half  of 

1949  (R.  5097).  Although  available  to  the  Majority  prior 
to  decision,  these  loss  figures  were  not  considered.  It  can 
not  be  said,  on  the  basis  of  any  substantial  evidence  of 
record,  that  the  gap  between  the  applicants*  air  freight 
revenues  and  expenses  has  not  been  very  great. 

It  cannot  be  ascertained  for  what  purpose  the  majority 
used  the  table  showing  traffic  volume  and  rates  by  all  modes 
of  transportation  for  1941  (R.  1467).  The  Majority  says 
such  table  affords  “a  broader  view  of  air  freight  potential 
in  terms  of  total  traffic”  (R.  1467).  No  indication  is  given 
of  the  significance  of  such  a  “broader  view.”  However,  if 

the  Majority  should  be  attempting  indirectly  to  convert  its 

0 

potential”  estimate  into  a  “traffic”  estimate,  it  should  be 
!  pointed  out  that  the  table,  which  was  introduced  in  evidence 
as  an  estimate  of  California  Eastern  (R.  3252-3253),  was 
!  previously  referred  to  by  the  Majority  (R.  1460,  n.  16), 
i  specifically  pointing  out  that  it  was  an  estimate  of  “poten- 
i  tial”,  not  “traffic”  (R.  1461,  n.  17).  Surely  the  Majority 
cannot,  by  obscurely  stating  that  such  tabulation  affords  a 
“broader  view  of  air  freight  potential  in  terms  of  •  •  •  traf- 
i  fic,”  convert  its  “potential”  estimate  into  a  “traffic”  esti¬ 
mate.  The  table  itself  does  not  even  involve  air  freight 
The  obvious  unreliability  of  the  chart  for  the  purpose  for 
1  which  the  Majority  used  it  (assuming  the  Majority  in- 
i  tended  it  to  support  a  prediction  of  the  volume  of  air 
freight  which  would  be  developed  by  a  given  rate)  is  ap¬ 
parent  from  a  superficial  examination.  It  shows,  for  ex¬ 
ample,  that  less-than-carload  freight  moving  at  a  rate  of 
4.916^  per  ton  mile  attracted  less  than  one-third  as  much 
volume  as  truck  transportation  at  a  rate  of  5.20^  per  ton 
mile,  a  6%  higher  rate,  illustrating  the  fact  that  geo¬ 
graphical  coverage  is  a  much  more  important  considera¬ 
tion,  in  estimating  traffic  volume,  than  the  rates  charged. 
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The  Majority  has  said  that  the  existence  of  the  large' 
potential  discussed  above  indicates  there  would  be  no  di¬ 
version  from  the  certificated  carriers.  The  Majority  says 
(R.  1468)  that  there  would  be  no  “diversion  in  the  ordinary 
sense  of  that  term”  because  the  applicants  have  developed 
their  traffic  from  the  “potential,”  not  from  the  certificated 
carrier. 

This  reasoning  underlies  the  Majority’s  conclusion  that 
certification  of  the  applicants  would  not  “affect  the  com¬ 
petitive  balance  presently  existing  between  the  present  all¬ 
cargo  carriers  and  the  certificated  carriers,  or  affect  ad¬ 
versely  the  latter”  (R.  1481). 

There  is  no  evidence  of  record  to  support  such  findings 
and  conclusions.  They  amount  only  to  mental  gymnastics. 
The  Board  has  previously  rejected  such  reasoning  conclu¬ 
sively.  Sky  cruise  case,  supra. 

As  pointed  out  above,  the  intervenors  were  operating 
under  an  exemption  regulation  prior  to  the  Opinion,  and 
the  public  convenience  and  necessity  for  their;  services  had? 
never  before  been  placed  in  issue.  Under  such  circum¬ 
stances,  the  Majority  can  not  argue  there  would  be  no  di¬ 
version  if  intervenors  took  no  more  traffic  from  the  certifi¬ 
cated  carriers.  The  traffic  already  carried,  and  presently 
being  carried,  by  the  intervenors  is  diverted  traffic.  \ 

Furthermore,  the  Board’s  own  decisions  and  the  record 
in  the  case  are  conclusive  that  the  services  of  the  inter¬ 
venors  are,  and  will  be,  competitive  with  (R.  1486,  1500), 
and  have  diverted  and  will  divert  traffic  from,  petitioners’ 
existing  services  (R.  2888-2889,  2909-2910,  2919-2920,  2923- 
2924, 2929-2930, 3073-3074, 2206-2207, 3105-3106, 1955-1956). 

A  glance  at  the  map  opposite  page  70,  showing  the 
duplication  of  Eastern’s  existing  service  by  the  intervenors, 
indicates  the  incredibility  of  the  Majority’s  conclusions. 
“Competition”  without  “diversion”  of  business  is  not  “com¬ 
petition.”  It  is  quibbling  for  the  Board  to  say  that  there 


will  be  “competition”  between  intervenors  and  petitioners, 
but  not  “diversion”.1 

The  Majority  says  (R.  1472) : 

“There  seems  to  be  little  logic  in  believing  that  a 
monopoly  of  air  freight  would  make  the  bulk  of  their 
[the  certificated  carriers’]  business — passenger  car¬ 
rying — profitable.  Neither  the  incidental  development 
of  air  freight  inherent  in  its  conduct  as  a  supplement 
to  passenger  business  nor  the  subsidization  of  the  pas¬ 
senger  business  by  the  freight  business  appear  desir¬ 
able  as  a  matter  of  public  policy  in  the  present  stage 
of  the  development  of  air  transportation.” 

There  is  not  one  scintilla  of  evidence  to  support  the  Ma¬ 
jority’s  apparent  conclusion  that  the  conduct  of  air  freight 
business  by  the  certificated  carriers  would  result  in  “inci¬ 
dental  development,”  or  the  subsidization  either  of  the 
passenger  business  by  the  freight  business,  or  vice  versa . 
The  Court  should  compare  the  following  statement  made 
at  oral  argument  by  one  of  the  members  of  the  Majority 
(R.  900-901) : 

“Mr.  Ryan :  I  don’t  mean  that  both  plans  may  not  be 
good.  It  just  seems  that  the  position  of  the  applicants 
very  largely  has  been  in  this  case  that  the  multiple 
operation  is  just  uneconomic,  that  you  just  can’t  do 

1  In  Motions,  Air  Freight  Forwarder  Association,  8  C.  A.  B.  469,  472 
(1947)  the  Board  said: 

“When  the  uncertificated  carriers  sought  and  were  granted,  the  right  to 
compete  on  a  scheduled  common  carrier  baas  with  the  certificated  car¬ 
riers,  they  asked  and  received  the  right  to  compete.  They  filed  tariffs 
generally  some  30%  below  those  of  the  certificated  carriers.  The  cer¬ 
tificated  carriers  in  return  filed  tariffs  on  a  selected  list  of  commodities 
between  selected  points  some  4%  below  those  of  the  uncertificated  carriers. 

•  #  *  -  • 

• 

“Admittedly  this  is  competition,  even  though  it  may  not  be  competition 
at  every  point.  But  unless  this  be  unfair  competition,  this  is  the  very 
privilege  that  the  uncertificated  carriers  asked  and  were  granted.” 

In  Air  Freight  Bate  Investigation,  supra,  the  Board  said  (9  C.  A.  B.  350) : 

“The  services  which  are  covered  by  the  rates  under  investigation  in  this 
proceeding  are  for  the  most  part  highly  competitive.  Many  of  the  cer¬ 
tificated  carriers  compete  with  each  other  for  the  same  traffic,  a  condi¬ 
tion  which  is  also  true  of  the  noncertificated  carriers.  In  addition,  every 
operation  of  the  noncertificated  carriers  is  in  direct  competition  with  one 
or  more  certificated  carriers.  Virtually  the  only  rates  under  investigation 
applying  to  noncompetitive  traffic  are  for  services  to  relatively  small 
points  on  the  routes  of  the  certificated  carriers”  (italics  added). 
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this  job  because  you  will  be  interested  in  the  passen¬ 
gers  operation.  You  won’t  be  interested  in  the  freight 
It  seems  to  me  that  any  modem  management  would 
think  several  times  before  he  would  come  to  the  con¬ 
clusion  that  he  couldn’t  be  just  as  competent  with  one 
branch  of  his  business  as  he  was  in  the  other. 

“The  refrigerators  made  by  the  General  Motors  Cor¬ 
poration,  I  imagine,  are  not  any  less  efficient  refrigera¬ 
tors  because  the  General  Motors  Corporation  happens 
to  be  engaged  in  the  manufacture  of  automobiles.  It 
seems  to  me  that  that  is  not  a  sound  argument;  that 
a  railroad  can  be  just  as  good  a  carrier  of  freight  as 
it  is  of  passengers  and  that  an  airline,  as  you  say, 
must  have,  perhaps,  its  administrative  organization 
pretty  much  separate,  but  nevertheless  as  good  man¬ 
agement  ought  to  be,  and  should  be,  able  to  operate 
air  freight  just  as  well  as  they  would  passenger.  There 
may  be  other  reasons  why  you  should  be  certificated, 
but  it  seems  to  me  that  kind  of  a  reason  is  not  sound 
economics.” 

The  Majority  erroneously  has  found,  without  evidence 
of  record,  that  the  intervenors  would  serve  as  “a  valuable 
yardstick”  for  measuring  alertness,  efficiency  and  costs 
(R.  1475),  and  that  the  intervenors  would  provide  a  con¬ 
tinuing  spur  of  competition  to  presently-certificated  car¬ 
riers  (E.  1476). 

The  conclusion  that  the  applicants  would  provide  yard¬ 
sticks  of  alertness  and  efficiency  and  a  continuing  spur  of 
competition  must  be  discounted  as  without  factual  support 
in  view  of  the  Majority’s  explicit  refusal  to  find  as  a  fact 
whether  the  certificated  carriers  had  lacked  incentive  to 
develop  the  utmost  economy  and  efficiency  in  air  freight 
operations  (E.  1475)  and  the  Majority’s  statement  that  it 
is  impossible  to  find  whether  the  large  volume  of  air  freight 
carried  by  the  certificated  carriers  “must  be  credited  to 
the  spur  of  competition  provided  by  the  all-cargo  carriers 
or  whether  it  would  have  occurred  without  them”  (R.  1476). 
Had  there  been  evidence  of  record  to  support  such  conclu¬ 
sions,  the  Majority  would  not  have  avoided  the  issue. 

The  conclusion  that  the  intervenors  would  serve  as  a 
yardstick  of  costs  likewise  is  without  factual  foundation. 
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There  is  no  such  comparability  cost-wise  between  a  passen¬ 
ger-property-mail  operator  and  a  property-only  operator 
(or  a  company  engaging  in  property  transportation  and 
aircraft  servicing  (Slick),  or  one  engaging  in  property 
transportation  plus  aircraft  leasing  (Flying  Tiger  Line)) 
that  the  latter  could  serve  as  a  yardstick  of  the  costs  of 
the  former.  In  New  Orleans-Guatemala  Operation ,  4  C.  A. 
B.  161,  176  (1943)  the  Board  said: 

“In  support  of  its  contention  that  it  should  be 
authorized  to  conduct  the  services  between  New 
Orleans  and  Central  America,  Export  •  •  •  urges 
that  operation  by  it  would  provide  competition  to 
Pan  American,  and  provide  a  standard  of  comparison 
for  such  service.  •  *  •  Pan  American  presently  oper¬ 
ates  throughout  Central  and  South  America  from 
Miami  and  Brownsville,  and  the  proposed  operation 
would  be  merely  an  alternative  service  from  an  addi¬ 
tional  gateway  in  the  United  States  which  would  fit 
into  its  existing  pattern.  On  the  other  hand,  the  pro¬ 
posed  operation  by  Export  would  be  a  new  and  com¬ 
paratively  short  route,  and,  by  operating  only  to  the 
Canal  Zone,  Export  would  be  completely  dependent 
upon  connecting  carriers  for  through  traffic.  Under 
these  circumstances  it  is  questionable  that  such  a  com¬ 
petitive  operation  from  the  United  States  to  Central 
America  at  this  time  would  prove  a  satisfactory  stand¬ 
ard  of  comparison  with  Pan  American.  Pan  Ameri¬ 
can’s  service  to  Central  America  and  the  Canal  Zone 
constitutes  only  a  minority  of  its  Latin  American 
operations  [as  do  the  petitioners’  air  freight  services 
as  compared  with  their  total  operations].  Its  costs 
and  operating  practices  are  based  upon  an  integrated 
system  [as  are  petitioners’],  whereas  Export  would 
be  limited  to  the  route  in  question  [as  intervenors  to 
their  air  freight  operations]  and  would  be  largely 
dependent  upon  such  traffic  as  was  turned  over  to  it 
by  other  carriers  [just  as  intervenors  would  be  largely 
dependent  upon  non-transportation  revenues].  In  the 
Trans- Atlantic  case  we  found  that  the  inauguration 
of  a  competitive  service  would  afford  a  yardstick  for 
measuring  costs,  but  here,  because  of  the  dissimilarity 
between  Pan  American’s  operations  in  Central  and 
Latin  America  and  those  proposed  by  Export,  such 
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a  comparison  would  be  of  little  value.  We  therefore 
are  unable  to  view  Export’s  proposed  operation  as 
rendering  effective  competition  or  offering  a  workable 
standard  of  comparison.” 

The  Majority  indicates  that  such  yardstick  of  cost  is 
needed  to  solve  problems  of  allocation  between  petitioners’ 
costs  attributable  to  property  and  those  attributable  to 
passengers  and  mail  (E.  1475).  The  Board  has  not  found 
such  problems  so  arduous  that  it  has  been  required  to 
set  up  specialized  passenger  carriers  or  specialized  mail 
carriers.  The  Board  has  a  staff  of  rate  experts  which 
is  thoroughly  conversant  with  such  problems  and  able  to 
solve  them  without  the  enormous  wasteage  proposed  by 
the  Board.  Furthermore,  the  ^problem  of  allocating  costs 
between  applicants’  property  and  outside  (aircraft  main¬ 
tenance,  aircraft  leasing,  etc.)  activities  would  only  com¬ 
pound,  not  simplify,  any  confusion  under  which  the  Board 
is  laboring.  The  record  is  clear  that  the  applicants’  alloca¬ 
tion  problems  are  tremendous  (R.  2836-2839,  2840-2842, 
2842-2847,  2858-2859,  2865-2869,  2970-2974,  2974-2975,  2983- 
2984).  It  cannot  be  said  that  there  is  any  substantial  evi¬ 
dence  of  record  that  applicants  could  serve  as  “yardsticks” 
of  alertness,  efficiency  or  costs. 

The  Majority  says  (E.  1480) : 

“We  find  that  there  is  a  public  need  for  a  test  of  all- 
cargo  carriage  by  carriers  concentrating  on  all-freight 
service  under  temporary  certificates  of  public  con¬ 
venience  and  necessity.  Such  action  will  give  stability 
to  those  operations  over  a  fair  trial  period.” 

#  •  #  •  • 

“Because  of  the  major  changes  in  equipment  and 
facilities  involved  for  shippers  of  certain  commodities 
in  adopting  air  freight  for  transport  of  their  products, 
there  is  a  need  for  authorizations  for  a  period  of  time 
which  will  give  the  new  carriers  a  fair  chance  to  de¬ 
velop  such  new  traffic.” 

And  the  Majority  further  said  (R.  1481,  n.  30) : 

“Furthermore,  the  specific  authority  of  fixed  duration, 
provided  by  a  certificate,  should  permit  all-property 


carriers  to  establish  more  easily  stable  relationships 
with  financial  institutions  for  the  provision  of  neces¬ 
sary  capital.  It  should  also  permit  the  establishment 
of  continuing  relationships  with  shippers  out  of  which 
will  grow  a  better  realization  of  the  inherent  values 
of  air  shipment  through  experience  and  experimenta¬ 
tion.” 

There  is  no  evidence  of  record  that  these  objectives  could 
be  accomplished  under  five-year  temporary  certificates 
such  as  the  Majority  has  issued.  The  intervenors  admit 
that  such  objectives  cannot  be  so  accomplished  (R.  869, 
890, 1992). 

With  respect  to  the  routes  to  be  granted,  the  Majority 
has  concluded,  in  general  terms  (R.  1481) : 

“Upon  the  basis  of  evidence  of  record  we  are  con¬ 
vinced  that  there  is  an  air  freight  potential  sufficient 
to  justify  the  certification  of  three  all-cargo  carriers 
— two  operating  transcontinental^  and  one  between 
the  north  and  south — from  the  applicants  in  the  pres¬ 
ent  case,  #  •  •  ”  ; 

and  (R.  1488-1489) : 

“On  the  basis  of  the  foregoing,  we  find  that  there  is 
a  need  for  the  certification  of  two  property-only  air 
carriers  over  the  major  transcontinental  route  con¬ 
necting  the  California,  North  Central  and  Northeast 
areas.  The  first  of  these  can  logically  integrate  a  ser¬ 
vice  to  the  Northwest  area  in  its  operations,  and  the 
second  will  include  the  Texas  area  intermediate  to 
the  California-North  Central  service.” 

•  •  •  •  # 

“Such  considerations  lead  us  to  conclude  that  the 
authorization  of  one  property-only  carrier  to  operate 
north-south  between  the  Northeast  and  North  Central 
areas,  on  the  one  hand,  and  the  Southeast  and  Louisi¬ 
ana  areas,  on  the  other,  is  required  by  the  public 
convenience  and  necessity  and  is  required  to  round 

out  tile  coverage  of  property-only  service.” 

■  •* . 

The  insufficiency  of  the  above  statements  as  findings 
has  previously  been  pointed  out  Even  if  considered  as 
findings,  they  have  no  support  in  the  evidence  of  record. 
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It  should  be  noted  that  the  Majority,  although  it  de¬ 
scribes  the  routes  granted  as  being  from  area-to-area, 
has  concluded  that  the  certificates  issued  must  be  on  a 
point-to-point  basis  (R.  1483).  The  points  to  be  included 
in  the  certificates  are  identified  by  the  Board  with  an 
extremely  brief  description  of  some  of  their  economic 
characteristics  (R.  1491-1494).  Such  descriptions  do  not 
afford  any  indication  of  any  movement  of  traffic  or  need 
for  service  between  any  two  points.  There  is  no  such 
thing  as  a  need  for  air  service  to  and  from  any  particular 
point  without  reference  to  some  other  point.  Section 
401  (d)  of  the  Act  requires  proof  of  need  for  “transpor¬ 
tation”  which  necessarily  involves  service  between  two  or 
more  points,  not  of  need  for  service  at  some  point 

The  Majority  has  relied  on  two  sources  for  its  findings 
of  public  need  for  the  routes  certificated:  (1)  the  Boards 
September  1946  Airline  Traffic  Survey  showing  the  move¬ 
ment  of  air  express  and  air  freight  over  the  routes  of 
the  certificated  carriers  (R.  1485-1489),  and  (2)  the  table 
of  “net  economic  characteristics”  (R.  1487-1489)  submit¬ 
ted  as  an  exhibit  by  one  of  the  applicants  (R.  3725)  and 
reproduced  in  the  Opinion  (R.  1465,  n.  21). 

Although  the  Majority  decided  that  the  certifications 
must  be  between  specific  points,  it  failed  to  use  available 
and  reliable  evidence  of  record  submitted  on  a  point-to- 
point  basis,  relying  instead  on  area-to-area  compilations 
of  data  which  obscured  and  concealed  the  relevant  point- 
to-point  information  required,  although  themselves  based 
thereon.  The  Majority  should  have  based  its  decision  on 
such  basic  data. 

The  table  of  “net  area  characteristics”  cannot  be  used 
to  determine  area-to-area  air  freight  traffic  flow  as  the 
Majority  has  attempted.  It  does  not  indicate  directional 
flow  of  traffic,  even  if  it  should  be  assumed  (as  is  not 
true)  that  it  indicates  volume  of  potential  traffic.  There 
is  nothing  in  the  table  which  indicates  that  any  potential 
shown  moves  to  any  other  certificated  area  (and  not 
within  the  same  area  or  to  and  from  points  not  included 
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within  a  certificated  area),  or  to  any  other  specific  area. 
It.  certainly  does  not  show  traffic  flow  to  any  specific  point 
within  any  other  area.1 

Furthermore,  even  if  it  should  be  assumed  that  the 
chart  indicates  a  “natural  flow  [of  commodities]  between 
the  industrial  areas  and  the  agricultural  areas”,  the  chart 
is  not  susceptible  of  the  use  to  which  it  has  been  put  by 
i  the  Majority  since  it  gives  no  indication  of  flow  as  be- 
i  tween  particular  areas,  and  has  no  relationship  to  any 
movement  of  air  freight  potential  as  the  Majority  erro¬ 
neously  has  stated  (R.  1465).  The  witness  sponsoring  the 
exhibit  specifically  stated  (R.  2031)  that  “this  map  [Ex- 
1  hibit  U.  S.  20,  p.  4  from  which  the  Majority’s  table  was 
i  derived]  was  not  put  in  as  an  indication  of  what  we  be- 
i  lieved  was  potential.  •  •  •  As  to  the  industrial,  it  may  be 
that  ten  per  cent  of  that  are  air  candidates.  In  the  case 
of  agricultural  production,  it  may  be  that  75  per  cent  are 
air  candidates.”  There  is  no  indication  that  the  produc¬ 
tion  and  consumption  of  “air  candidates”,  as  distinguished 
from  production  and  consumption  of  agricultural  and 
industrial,  commodities,  may  not  be  completely  in  balance. 

!  There  is  no  indication  that  the  industrial  and  agricultural 
commodities  included  in  the  base  of  the  exhibit  are  com¬ 
modities  moving  by  first-class  rail  express,  or  are  any  of 
the  “special  opportunities”  which  the  Majority  indicates 
i  compose  the  total  air  freight  potential.  Since  approxi¬ 
mately  half  of  the  total  value  shown  on  the  chart  repre- 


1  This-  defect  in  the  assumptions  underlying  the  Majority's  use  at  the 
table  of  net  economic  characteristics  is  illustrated  by  the.  fact  that  histori¬ 
cally  the  heaviest  area- to- area  flow  has  been  between  the  Northeast  and  North 
Central  areas  where  the  table  indicates  there  should  be  no  movement  since  the 
areas  have  similar  “net  economic  characteristics”  (B.  1485-1486).  Such  defect 
obviously  is  inherent  since  the  only  “known”  figures  on  the  chart  are-  those, 
relating  to  production,  it  being  merely  assumed  that  consumption  equals  pro¬ 
duction,  and"  that  such  consumption  of  all  commodities  is  approximately 
equally  distributed  throughout  the  United  States  on  a  per- family  basis.  Thus 
the.  chart  does  not  take  into  account  the  fact  that  the- people  in  the  South  may 
eat  more  watermelons  and  peanuts  (grown  in  the  South)  than,  the  people  of 
the'  North,  or  that  people  in  the  North  may  use  more  heating  equipment  or 
blfcaMets*  (made-  in  the-  North)-  than  the  people  in  the  South: 
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,  •  ••  •* 

sents  agricultural  commodities,  of  which  the  Majority  has 

properly  said  there  will  be  “a  protracted  period  of  experi¬ 
ment  and  promotion  before  a  material  penetration”  of 
the  market  will  occur,  it  is  obvious  that  the  table  cannot 
be  used  to  indicate  area-to-area  flows,  even  relatively, 
of  air  freight 

The  Majority’s  subsidiary  findings  (R.  1487)  based  on 
such  faulty  assumptions  are  void  for  lack  of  substantial, 
reliable  and  probative  evidence. 

The  Majority’s  use  of  September  1946  air  traffic  survey 
results  to  determine  directional  flow  of  air  freight  poten¬ 
tial  likewise  was  erroneous.  It  was  not  the  best  evidence 
as  noted  above — the  best  evidence  being  the  available 
point-to-point  traffic  figures.  Secondly,  as  pointed  out  by 
the  Majority,  that  survey  included  both  air  freight  and 
air  express  carried  by  the  certificated  carriers  during  the 
survey  month  and  did  not  show  the  origin  and  destination 
of  traffic.  The  Board  has  concluded  (although  erroneously) 
that  air  express  and  air  freight  are  entirely  dissimilar.1 
If  that  were  so,  the  movement  of  air  express  would  afford 
no  indication  of  the  probable  movement  of  air  freight.  In 
any  event,  any  dissimilarity  between  air  express  and  air 
freight  renders  the  survey  figures,  relied  upon  by  the 
Majority,  inapposite  to  the  extent  of  the  dissimilarity. 
Since  air  express  constituted  a  large  proportion  of  the 
total  flow  of  air  express  and  air  freight  in  September 
1948  (R.  5500),  and  the  Majority  has  not  segregated  the 
two,  it  is  apparent  that  the  figures  relied  on  by  it  are  not 
probative,  and  are  unreliable  for  the  purposes  for  which 
used. 


1  The  Majority's  discussion  (R.  1453-1455)  of  whether  the  certificated 
carriers  are  authorized  to  carry  air  freight  would  have  been  useless  had  it 
understood  “air  freight”  and  “air  express”  to  be  synonymous  (See  particu¬ 
larly  R.  1453,  n.  7  and  R.  1454).  Furthermore,  if  the  Board  contends  that 
“air  freight”  and  “air  express”  are  the  same  or  similar  for  the  purposes  of 
measuring  traffic  flow,  it  must  consistently  admit  that  the  air  freight  services 
.of  the  applicants  will  divert  traffic  from  petitioner’s  long-established  (R.  1455) 
air  express  services.  See  also:  Air  Freight  Forwarder  case,  10  C.  A.  B.  473, 
488  (1948). 


Furthermore,  the  survey  used,  since  it  included  only 
data  by  routes,  does  not  show  any  intra-area  movement 
There  might  be  an  average  total  flow  of  100  tons  a  day, 
for  example,  over  a  transcontinental  route  between  New 
York  and  Los  Angeles  via  Buffalo,  Detroit,  Chicago, 
Omaha  and  Phoenix.  Yet  the  entire  plane  might  be  un¬ 
loaded  and  reloaded  at  each  point,  with  no  single  pound 
of  freight  moving  between  New  York  and  Chicago,  or 
Detroit  and  Phoenix,  for  example.  It  is  physically  im¬ 
possible  to  use  that  survey  to  determine  origin  and  des¬ 
tination  of  traffic,  even  on  an  area-to-area  basis.  The 
Majority  knew  of  the  limitations  of  such  data,  and  the 
only  inference  which  may  be  drawn  from  its  failure  to 
use  the  best  evidence,  actual  origin  and  destination  data 
introduced  at  the  further  hearing,  is  that  such  data  would 
not  support  the  proposed  authorizations.  The  data  relied 
upon  by  the  Majority  are  not  substantial,  probative  or 
reliable  and  the  Majority’s  findings  and  conclusions  based 
thereon  are  erroneous. 

Furthermore,  it  should  be  noted  that  the  Board  has  not 
relied  on  the  September  1946  survey  to  support  the  pur¬ 
ported  need  for  service  between  the  Louisiana  area  and 
any  other  area,  or  between  the  Northeast  and  Northwest 
areas,  and  such  authorizations  must  rest  entirely  on  the 
erroneous  use  of  the  table  of  “net  area  characteristics”. 
Nor  has  the  Majority  relied  on  either  the  survey  or  the 
“net  area  characteristics”  for  the  authorization  of  air 
freight  service  at  Minneapolis,  St.  Paul,  Des  Moines, 
Omaha,  Denver  or  Phoenix,  and  there  is  no  indication  of 
any  other  evidence  of  record  on  which  the  Majority  did 
rely  to  support  a  need  for  air  freight  transportation  be¬ 
tween  those  points  and  other  points. 

There  is  no  substantial  evidence  of  record  to  support 
the  Majority’s  conclusion  that  Aimews’  services  are  re¬ 
quired  by  the  public  convenience  and  necessity  (R.  1499). 
Its  only  northbound  air  freight  “potential”  would  be 
agricultural  products  (R.  1495).  The  Majority  has  con¬ 
cluded  that  such  items  are  not  substantial  air  freight 


potential,  at  least  in  the  immediate  future  (R.  1466).  The 
authorization  of  Airnews,  therefore,  not  only  is  not  sup¬ 
ported  by  substantial  evidence  of  record,  but  is  clearly 
inconsistent  with  the  Majority’s  other  findings  and  con¬ 
clusions. 

It  is  clear  that  the  public  convenience  and  necessity  for 
the  applicants’  proposals  are  not  supported  by  substan¬ 
tial,  reliable  and  probative  evidence  of  record. 

2.  The  Majority's  Findings  on  Fitness,  Willingness  and 
Ability  Are  Not  Supported  by  Substantial,  Reliable, 
and  Probative  Evidence. 

As  has  been  noted  previously,  the  Majority  has  not 
made  required  jurisdictional  and  basic  evidentiary  find¬ 
ings  of  fact  as  to  the  fitness,  willingness  and  ability  of 
the  applicants.  However,  even  if  the  Majority  had  made 
proper  and  sufficient  findings,  they  would  not  be  supported 
by  substantial,  reliable  and  probative  evidence  of  record. 

One  of  the  elements  of  fitness,  willingness  and  ability 
is  “a  plan  for  the  conduct  of  the  service  made  by  compe¬ 
tent  personnel.”  Braniff  Airways ,  Inc.  v.  Civil  Aeronau¬ 
tics  Board ,  supra.  The  entire  “plan  for  the  conduct  of 
the  service”  by  each  of  the  intervenors,  except  Airnews, 
was  based  on  area-to-area  operations,  with  mere  sugges¬ 
tions  of  willingness  to  operate  on  a  point-to-point  basis.1 
It  cannot  be  contended  that  any  intervenor  (except  Air¬ 
news)  presented  “a  plan  for  the  conduct  of  the  service” 
contemplating  point-to-point  rather  than  area-to-area  op¬ 
erations  (R.  3503-3504,  3505-3513,  3642-3647,  3653-3658, 
3685-3689,  3713,  3725-3879,  3905-3907,  3429-3457,  1648- 
1656,  1665-1674,  1680-1689,  1693-1704,  1707-1711,  1728- 
1731,  1737-1747,  1757-1763,  1780-1785,  1978-1979,  1988-1991, 
1994-2002,  2003-2012,  2018,  2180-2183,  2185-2190,  2197- 
2198,  2217-2223,  2224-2225,  2808-2809,  2908). 

1  The  Examiners  suggested  that  the  applicants  name  specific  points  to  be 
served  and  some  did  so  although  still  completely  relying  on  the  area-to-area 
theory  (B.  2018). 
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Area-to-area  service,  as  proposed  by  the  intervenors,  is 
radically  different  from  the  type  of  service  authorized  by 
the  Majority  (R.  3505-3506,  3509-3510). 

The  Majority  concluded  (R.  1482,  1484) : 

“The  proposal  [of  area-to-area  service]  incorporates 
features  which  appear  sound  for  the  development  of 
airfreight” 

•  •  #  •  • 

“It  is  clear  that  if  we  are  to  receive  the  widest 
possible  benefits  of  the  experiment  and  diffuse  the 
benefits  of  competition,  the  route  structure  for  an 
all-property  operation  •  •  •  must  be  approached  on 
an  area-to-area  basis.” 

Yet  it  erroneously  found  (R.  1483) : 

“A  review  of  the  record  herein  discloses  that  the 
development  of  this  traffic  can  equally  be  obtained  by 
naming  specific  terminal  and  intermediate  points  to 
be  served  on  the  routes  authorized.  We  do  not  believe 
that  this  development  would  be  further  enhanced  by 
the  authorization  of  service  to  a  large  area  •  •  •  ” 

•  •  •  •  • 

“While  we  have  concluded  that  the  certificates  to 
be  issued  should  name  specific  terminal  and  inter¬ 
mediate  points,  we  find  that  a  grouping  of  points  of 
service  conforming  generally  to  the  areas  proposed 
will  permit  a  flexibility  of  routing  and  operations 
which  is  required  by  the  public  convenience  and  neces¬ 
sity  for  the  development  of  air  freight  traffic.” 

There  is  no  evidence  of  record  that  the  type  of  operations 
contemplated  by  the  proponents  of  area-to-area  service 
could  be  provided  within  the  framework  of  certificates  of 
the  type  granted  by  the  Board.  Such  certificates  obviously 
would  not  allow  the  same  leeway  to  “follow  the  crops”, 
to  choose  “alternate  markets”,  or  to  “draw  on  a  greater 
diversity”  of  traffic  or  to  obviate  transshipping,  or  precise 
scheduling,  etc.  These  matters  affeet  the  probable  com¬ 
mercial  support,  the  financial  qualifications,  and  plans  for 
operations,  all  of  which  are  important  elements  of  fitness, 
willingness  and  ability.  Regardless  of  what  may  have 
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been  the  applicants’  fitness,  willingness  and  ability  to  pro¬ 
vide  area-to-area  service,  there  is  no  evidence  of  record 
that  they  are  fit,  willing  (R.  1166-1167),  and  able  to  provide 
the  type  of  service,  restricted  to  particular  points,  author¬ 
ized  by  the  Majority. 

The  Majority  has  found  that  Slick  and  Flying  Tiger 
Line  have  adequate  finances  (R.  1504).  It  did  not  make 
such  finding  as  to  U.S.,  as  pointed  out  above.  However, 
there  is  no  substantial,  reliable  and  probative  evidence  of 
record  to  show  that  any  of  the  applicants  have  adequate 
finances.  The  additional  capital  requirements  estimated 
by  the  applicants  for  their  proposed  operations  were: 
Slick — between  $3,000,000  and  $5,000,000  (R.  1575)  or  per¬ 
haps  as  high  as  $26,000,000  to  $27,000,000  (R.  1677) ;  U.S.— 
between  $6,750,000  and  $14,515,000  (R.  359);  and  Flying 
Tiger  Line— $1,822,041  (R.  414).  In  view  of  the  Majority’s 
finding  that  there  have  been  substantial  increases  in  prices 
and  of  costs  of  operation  since  the  date  of  such  estimates 
(R.  1462),  it  is  clear  that  they  are  substantially  under¬ 
stated.  The  net  worth  of  each  of  the  applicants  as  of 
December  31,  1948  was :  Slick — $457,780,  or  approximately 
two  and  one-half  million  to  four  and  a  quarter  million 
dollars  short  of  its  estimated  requirements  (R.  5007); 
U.S. — $1,045,500,  or  between  $5,700,000  and  $13,500,000 
short  of  its  requirements  (R.  5069) ;  and  Flying  Tiger 
Line — $1,123,636.42,  or  $700,000  short  of  its  requirements 
(R.  4945).  As  of  June  30,  1949,  the  most  recent  informa¬ 
tion  available  to  the  Board  prior  to  decision,  the  net  worth 
of  the  applicants  was :  Slick — $148,547.08,  or  from  $2,850,- 
000  to  $4,850,000  short  of  its  requirements  (R.  5015); 
U.S.— $713,145.85  or  between  $6,000,000  and  $13,750,000 
short  of  its  requirements  (R.  5095);  and  Flying  Tiger 
Line — $1,065,952.69,  or  $800,000  short  of  its  requirements. 

There  is  no  substantial  evidence  of  record  to  show  how 
the  intervenors  could  acquire  these  additional  sums,  or  any 
part,  required  by  their  proposals.  The  Majority  admitted 
that  Slick  had  no  firm  commitments  for  raising  such  sums 
although  it  would  depend  upon  equity  financing  (R.  1575- 


1576,  4675-4676).  U.S.  did  not  know  how  it  would  raise 
the  capital  necessary  for  its  proposed  operations  (R.  1988). 
The  Flying  Tiger  Line,  which  showed  a  net  worth  of  $2,165,- 
720.26  in  its  exhibits  (R.  3379),  asserted  at  the  original 
hearing  in  1946  that  it  needed  no  additional  financing  and 
that  it  had  no  plans  for  such  financing  (R.  2190).  Having 
lost  a  million  dollars  in  the  interim,  Flying  Tiger  Line 
could  not  rely  on  its  own  corporate  resources  at  the  time  of 
the  further  hearing  or  at  the  date  of  the  Opinion.  At  the 
reopened  hearing,  the  president  of  the  Flying  Tiger  Line 
said  that  he  did  not  know  what  the  applicants  capital  re¬ 
quirements  would  be  (R.  2991)  and  testified  that  the  com¬ 
pany  had  received  no  commitments  for  private  financing 
in  the  event  public  financing  was  not  available  to  supply 
the  necessary  capital  (R.  3004). 

It  should  be  noted  that  the  Majority  found  (R.  1503) 
that  the  application  of  Capital,  a  certificated  carrier  with 
a  15-year  history  of  operations,  should  be  denied  because 
“the  applicant  failed  to  indicate  at  any  place  in  the  record 
where  and  how  any  portion  of  its  capital  requirements 
[of  $18,000,000  for  four  separate  routes]  could  be  raised.” 
Capital’s  net  worth  on  December  31,  1948  was  $410,717.11 
(R.  5623)  and  on  June  30, 1949,  it  had  a  net  worth  of  $1,127,- 
641.48  (R.  5793), — more  than  any  of  the  intervenors.  Its 
plans  for  acquiring  the  necessary  capital  assets  were  much 
more  feasible  than  those  of  any  intervenor.  Since  Capital 
required  new  planes  for  its  passenger  operations,  it  would 
merely  convert  its  existing  aircraft  to  cargo  planes  (R. 
338).  The  Majority’s  finding  as  to  the  financial  qualifica¬ 
tions  of  Capital  requires  the  conclusion  that  the  inter¬ 
venors  are  not  financially  able  to  conduct  their  proposed 
operations,  as  the  Majority  could  not  lawfully  measure 
Capital  by  a  standard  different  from  that  used  with  re¬ 
spect  to  the  intervenors. 

There  is  no  evidence  of  record  that  the  intervenors  could 
even  “enter  upon”  their  proposed  operations  and  conduct 
them  for  a  brief  period  of  time.  Certainly  there  is  no  evi¬ 
dence  as  to  any  intervenor  which  shows  that  there  is  “a 
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reasonable  likelihood  of  financial  profit  to  be  expected 
from  the  operation  *  *  *  ”  or  that  “the  applicant’s  personal 
resources  are  such  that  he  is  able  and  willing  to  operate 
the  [service]  for  a  considerable  period  of  time  at  a  loss”, 
the  second  phase  of  financial  qualifications.  Saginaw  Broad¬ 
casting  Co.  v.  Federal  Communications  Commission,  supra, 
68  App.  D.  C.  291,  96  F.  (2d)  562-563. 

The  Majority  negatived  the  possibility  of  commercially 
profitable  operations  for  a  large  proportion  of  the  5-year 
term  of  intervenors’  certificates  (R.  1481-1482).  For  that 
reason,  and  because  of  the  fact  that  the  intervenors  were 
not  authorized  to  receive  mail  pay,  the  Majority  recog¬ 
nized  that  “substantial  financial  resources”  would  be  neces¬ 
sary  (R.  1509).  Even  if  the  intervenors  should  succeed  in 
raising  all  the  additional  capital  which  they  conservatively 
estimated  would  be  required,  it  would  afford  them  working 
capital  for  only  a  few  months  (R.  3663,  3723).  There  is  no 
indication  that  any  intervenor  would  be  willing  to  finance  a 
commercially  unprofitable  operation  for  an  extended  length 
of  time  (R.  2912-2913),  but  such  intervenors  intend,  in¬ 
stead,  to  abandon  their  certificated  operations  if  unprofit¬ 
able  (R.  771-772,  890).  Evidence  that  an  intervenor  would 
begin  operations  but  would  abandon  them  if  unprofitable 
does  not  support  a  finding  that  such  intervenor  is  financial¬ 
ly  qualified. 

The  Majority  has  found,  at  least  by  necessary  infer¬ 
ence,  that  the  intervenors’  present  organizations  and  as¬ 
sets  are  inadequate  for  the  operations  which  are  contem¬ 
plated  by  their  certificates  (R.  1457-1459, 1481,  n.  30, 1482). 
It  follows  that  the  “substantial  financial  resources”  which 
would  be  required  are  additional  to,  and  do  not  include, 
present  assets  (R.  2908). 

There  is  an  even  greater  dearth  of  evidence  to  support 
the  Majority’s  certification  of  U.S.  than  with  respect  to 
other  intervenors. 

The  Majority  has  authorized  U.S.  to  provide  air  freight 
service  between  the  Southeast  and  Louisiana  areas  (R. 
1567-1568)  although  there  is  no  evidence  of  record  that  such 
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service  is  required  by  the  public  convenience  and  necessity 
or  that  U.S.  is  fit,  willing  and  able  to  provide  such  service 
(R.  2013-2014;  2913-2914),  for  which  it  did  not  even  apply. 

The  Majority  has  authorized  U.S.  to  provide  north-south 
air  freight  service  between  the  Southeast  and  Louisiana 
areas,  on  the  one  hand,  and  the  Northeast,  North  Central 
and  Minneapolis/St.  Paul  areas,  on  the  other  hand.  The 
Majority  did  not  authorize  U.S.  to  provide  service  to  and 
from  each  of  those  areas  in  an  east-west  direction,  or  to 
and  from  the  California,  Texas  or  Northwest  areas  in  any 
direction.  There  is  no  evidence  of  record  that  U.S.  is  fit, 
willing  and  able  to  operate  an  air  freight  service  including 
any  lesser  number  of  areas  than  those  applied  for  (which 
included  the  Texas,  California  and  Northwest  areas),  with 
the  authority  to  provide  service  in  all  directions.  There  is 
no  evidence  to  establish  U.S.’  ability  to  provide  service 
over  a  system,  such  as  that  authorized,  which  does  not  in¬ 
clude  the  California  area  (R.  871-872,  884-885,  2024-2025, 
2910-2911,  2911-2912,  2914). 

The  Majority  has  found  Aimews  to  be  fit,  willing  and 
able  to  conduct  its  authorized  services  (R.  1499),  but  there 
is  no  substantial  evidence  to  support  such  finding.  The 
record,  on  the  contrary,  shows  that  Aimews,  even  with 
the  backing  of  its  parent  newspaper  company,  forecasts  a 
money-losing  operation  unless  it  should  receive  authority 
to  carry  mail  (R.  3150-3151),  an  authority  denied  to  it  by 
the  Board  (R.  1477-1480). 

The  above  considerations  make  it  clear  that  the  Major¬ 
ity’s  conclusions  on  the  fitness,  willingness  and  ability  of 
the  applicants  is  not  supported  by  substantial,  reliable  and 
probative  evidence. 

C.  On  the  Whole  Record  the  Opinion  and  Order  Are 
Unsupported  By,  and  Are  Not  in  Accordance  With, 
the  Reliable,  Probative ,  and  Substantial  Evidence . 

Section  7(c)  of  the  Administrative  Procedure  Act  pro¬ 
vides,  in  part,  that  the  proponent  of  an  order  (in  this  case, 
the  applicants )  shall  have  the  burden  of  proof  and  that  no 
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order  shall  be  issued  except  upon  consideration  of  the 
whole  record,  and  as  supported  by  and  in  accordance  with 
the  reliable,  probative,  and  substantial  evidence.  Thus, 
“Where  there  is  evidence  pro  and  con,  the  agency  must 
weigh  it  and  decide  in  accordance  with  the  preponder¬ 
ance.”1  Section  10(e)  of  that  Act  requires  the  reviewing 
court  to  hold  unlawful  and  set  aside  agency  action  not  con¬ 
forming  to  such  standards  upon  a  review  of  the  whole 
record. 

The  Opinion  and  Order  in  this  case  are  unlawful  and 
should  be  set  aside  because,  on  the  whole  record,  they  are 
contrary  to  the  overwhelming  weight  of  the  substantial,  re¬ 
liable  and  probative  evidence  of  record.  The  Majority  has, 
arbitrarily  and  capriciously,  ignored  a  large  body  of  the 
best,  most  substantial,  reliable,  and  probative  evidence  of 
record  and  has  instead  decided  the  case  on  the  basis  of  dis¬ 
credited  speculations  and  unwarranted  surmises. 

As  has  already  been  noted,  there  was  introduced  at  the 
further  hearing  in  this  case  by  all  intervenors  and  peti¬ 
tioners  and  many  other  certificated  carriers  and  applicants 
comprehensive  information  on  all  aspects  of  the  air  freight 
business,  including:  origin  and  destination,  volume,  rate 
of  return,  and  directional  and  seasonal  characteristics  of 
air  freight  traffic ;  its  composition  in  terms  of  commodities ; 
the  load  factors  on  the  aircraft  carrying  such  traffic;  the 
number  and  nature  of  the  shippers  and  consignees  of  air 
freight;  the  extent  of  the  demand  for  the  applicants1  ser¬ 
vices;  the  costs  of  providing  air  freight  service;  informa¬ 
tion  pertaining  to  the  applicants’  fitness,  willingness  and 
ability,  etc.  (R.  4553-5411).  The  information  thus  avail¬ 
able  to  the  Board  would  have  afforded  the  most  reliable 
and  current  evidence  of  record  as  to  all  important  aspects 
of  the  case.  But  the  Majority  examined  that  evidence 
through  a  keyhole,  whereas  it  should  have  used  a  magni¬ 
fying  glass.  Also,  having  the  opportunity  to  make  the 


1  Senate  Document  248,  p.  271  (House  Judiciary  Report). 
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record  even  more  complete  and  valuable  (with  no  addi¬ 
tional  delay  or  expense)  as  an  index  of  the  nature  and 
needs  of  the  air  freight  industry,  the  Majority  arbitrarily 
refused  to  allow  petitioners  to  introduce  into  the  record 
much  relevant  and  important  evidence  of  their  efforts  to 
develop  air  freight  (R.  903-908,  3022-3031,  3042,  3047-3048, 
3068-3070,  3071-3073)  and  of  the  size  of  the  potential  air 
freight  market  as  indicated  by  recent  operating  experi¬ 
ence.  Such  evidence  would  have  proved  conclusively  that 
the  present  substantial  volume  of  air  freight  has  been  the 
result  of  extraordinary  aggressiveness  and  ingenuity  on 
the  part  of  the  certificated  carriers  which  constitute  the 
majority  of  all  air  freight  carriers ;  and,  also,  that  the  rate 
of  development  and  probable  future  size  of  the  air  freight 
market  (which  involves  such  matters  as  why  shippers  use 
or  do  not  use  air  freight ;  the  availability  to  such  shippers 
of  permanently-certificated,  aggressively-promoted  all¬ 
cargo  services;  whether  the  present  development  of  air 
freight  by  the  applicants  has  been  due  to  excessively  low 
rates  which  will  not  prevail  in  the  future,  etc.)  is  subject 
to  economic  limitations  which  make  it  improbable  that  even 
the  present  rate  of  increase  in  the  total  volume  of  air 
freight  will  be  maintained, — much  less  that  a  3-fold  acceler¬ 
ation  will  be  experienced  (R.  663,  671-677,  710,  735,  3022- 
3031,  3042,  3047-3048,  3068-3070,  3071-3073). 

In  view  of  the  general  recognition  by  most  of  the  par¬ 
ties,  the  Examiners,  and  the  Board,  that  the  most  valuable 
and  reliable  information  in  the  entire  record  as  to  virtu¬ 
ally  all  phases  of  the  proceeding  is  contained  in  the  evi¬ 
dence  introduced  at  the  further  hearing  (R.  484,  569,  1291- 
1294),  and  the  Board’s  own  determination  that  the  record 
should  be  reopened  for  further  hearing  for  the  purpose  of 
securing  such  information  (which  the  Majority  itself  ad¬ 
mitted  to  be  “essential  to  a  fair  and  just  determination  of 
the  issues  raised  herein”  (R.  1501)),  it  was  arbitrary  and 
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capricious  in  the  extreme  for  the  Majority  to  ignore  such 
evidence  except  as  to  a  few  aspects  of  the  proceeding.1 

One  of  the  most  important  purposes  of  the  further  hear¬ 
ing  was  to  secure  the  information  necessary  to  appraise 
the  applicants1  estimates  in  the  light  of  actual  operating 
experience  (R.  3042),  and  yet  the  Majority  has  casually 
ignored  such  evidence  insofar  as  it  indicates  less  air  freight 
potential  than  necessary  to  justify  certification  of  the  ap¬ 
plicants  (R.  1459)  because  the  applicants  assertedly  did 
not  have  “full”  opportunity  to  prove  their  cases  because 
they  had  been  forced  to  conserve  their  resources  and  ship¬ 
pers  were  reluctant  to  deal  with  them  because  of  their 
“tenuous”  authority  (R.  1458-1459).  There  was  no  sub¬ 
stantial  evidence  on  such  matters  introduced  at  the  further 
hearing  which  the  Board  did  not  already  have  before  it. 
Constitutionally  required  procedures  cannot  thus  be  made 
into  a  farce.  If  the  Majority  had  intended  to  reject  the 
evidence  introduced  at  the  further  hearing  for  such  rea¬ 
sons,  it  should  have  refused  to  reopen  the  record,  and  af¬ 
forded  petitioners  opportunity  for  a  clear-cut  appeal  on 
that  question,  rather  than  seeming  to  comply  perhaps  with 
the  letter,  but  not  the  spirit,  of  the  constitutional  require¬ 
ment  for  such  further  hearing.  Petitioners  have  not  been 
afforded  a  fair  hearing  when  the  Board  arbitrarily  closes 
its  eyes  to  the  evidence  although  permitting  it  to  be  intro¬ 
duced. 

Many  instances  where  the  Majority  considered  only  the 
evidence  favoring  the  applicants,  and  not  the  counter-evi¬ 
dence,  have  already  been  pointed  out.  In  view  of  space  limi¬ 
tations,  other  such  instances,  mainly  relating  to  evidence 
received  at  the  further  hearing,  will  be  mentioned  only 
briefly. 

1  It  should  be  pointed  out  that  if  the  evidence  introduced  at  the  reopened 
hearing  was  relevant  and  material  to  the  determination  of  the  direction  of 
traffic  flow  (B.  1486)  it  also  was  relevant  and  material  as  to  the  size  of  the 
traffic  flow,  since  both  qualities  are  basically  dependent  upon  the  composition 
of  the  traffic  (e.g.,  agricultural  products  move  in  one  general  direction,  indus¬ 
trial  products  in  another  (B.  1464-1465) )  and  the  volume  of  air  freight  traffic 
depends  on  what  commodities  will  move  at  what  rates. 


88 


The  Majority  found  that  projection  of  the  probable  fu¬ 
ture  volume  of  traffic  on  the  basis  of  experienced  traffic  was 
too  conservative,  purportedly  because  the  interveners’  ten¬ 
uous  authority  prevented  full  use  of  their  services  by  ship¬ 
pers,  and  the  intervenors,  because  of  an  alleged  necessity 
for  conserving  capital,  had  not  made  an  appreciable  effort 
to  develop  additional  traffic,  particularly  at  so-called  de¬ 
mand  points  (R.  1458-1459).  The  Majority  did  not  attempt 
to  weigh  the  supposed  deterrent  effect  of  those  factors 
against  the  factors  which  tended  to  encourage  a  maximum 
development  of  air  freight  traffic  during  the  Section  292.5 
operations,  including :  the  existence  of  a  much  larger  num¬ 
ber  of  carriers  energetically  engaged  in  developing  air 
freight  than  are  and  will  be  certificated  to  provide  such 
service  (R.  1452,  1476) ;  the  existence  of  far  lower  rates 
than  will  exist  in  the  future,  both  absolutely  and  in  relation 
to  surface  carrier  rates  (R.  1461) ;  the  obvious  physical 
fact  that  in  a  growing  industry  the  rate  of  initial  increases 
in  business  by  a  constant  number  of  concerns  is  always 
greater  than  subsequent  increases  since  it  is  much  easier, 
for  example,  to  increase  one  unit  by  100%  to  two  units,  an 
increase  of  one  unit,  than  ten  units  by  100%  to  20  units,  an 
increase  of  ten  units,  particularly  since  the  most  easily- 
obtained  traffic  will  always  move  first  (R.  2895).  The  ob¬ 
vious  effect  of  these  factors  is  indicated  by  the  tabulation 
of  total  ton-miles  of  air  freight  by  all  carriers  (R.  1458) 
which  shows  that  the  total  volume  of  air  freight  in  the  first 
quarter  of  1948  was  14.7  %  over  that  of  the  first  quarter  of 
1947,  and  the  rate  of  increase  for  the  second  quarter  of 
1948  over  the  corresponding  quarter  of  1947  was  16.5%, 
but  the  rate  of  increase  in  the  third  quarter  (the  quarter 
in  which  the  Board’s  minimum  rate  order  became  effective) 
dropped  sharply  to  13.6%  over  the  corresponding  quarter 
of  1947  and  that  of  the  last  quarter  was  only  11.6%.  If  the 
Majority  had  weighed  such  factors  as  these  against  those 
which  it  did  consider,  it  would  have  been  required  to  find 
that  the  trend  of  increase  of  actual  traffic  provided  an  op¬ 
timistic,  rather  than  a  conservative,  basis  for  estimating 
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future  traffic  levels,  and  that  its  projection  of  a  three-fold 
increase  in  the  rate  of  air  freight  development  following 
the  certification  of  the  intervenors  is  “plainly  incredible” 
(see  Chart  opposite  page  90;  and  Senate  Document  248, 
p.  216,  which  shows  that  Congress  intended  to  prohibit 
agency  reliance  on  “plainly  incredible”  evidence). 

In  relying  on  a  rate-volume-speed  comparison  with  first- 
class  railway  express  traffic  as  a  basis  for  a  projection  of 
the  future  air  freight  potential  (R.  1462-1463),  the  Major¬ 
ity  has  not  considered  counter-balancing  factors  which  will 
enable  first-class  rail  express  to  compete  with  air  freight 
and  which  therefore  negative  the  possibility  of  realizing 
the  Majority’s  forecast  of  a  general  diversion  of  such 
traffic  to  air  freight.  Such  factors  are:  (1)  the  lower  first 
class  rail-express  rates  over  the  long  distances  (R.  1463) 
which  are  necessary  for  effective  air  freight  service  (R. 
1486-1489);  (2)  the  wider  geographical  coverage  of  first 
class  rail  express  (no  allowance  for  that  fact  was  made  in 
the  Majority’s  estimates  (R.  1335));  (3)  long-established 
habits  of  first-class  rail  express  users ;  and  (4)  other  inher¬ 
ent  advantages  of  first-class  railway  express  such  as  larger 
sales  organization,  and  advertising  budget,  etc. 

The  Majority’s  conclusion  that  “special  opportunities” 
would  create  sufficient  air  freight  potential  to  account  for 
the  difference  between  traffic  diverted  from  first-class  rail¬ 
way  express  and  the  billion  ton-mile  estimate  (R.  1464, 
1466,  1468)  has  no  basis  in  evidence.  Obviously,  the  best 
indication  of  what  those  “special  opportunities”  are  and 
their  probable  volume  must  come  from  evidence  introduced 
at  the  further  hearing.  That  evidence  conclusively  shows 
that  there  are  no  such  “special  opportunities”  for  air 
freight  which  do  not  now  move  by  first  class  railway  ex¬ 
press,  and  therefore  such  “opportunities”  do  not  indicate 
potential  in  addition  to  the  railway  express  potential  re¬ 
lied  on  by  the  Majority. 

The  Majority  has  found  that  there  would  be  no  diversion, 
“in  the  ordinary  sense  of  that  term”,  by  the  intervenors 
from  petitioners  (R.  1468).  It  has  been  pointed  out  that 


such  statement  has  no  evidentiary  support.  There  is  sub¬ 
stantial  evidence  that  there  would  be  such  diversion.  In 
the  first  place,  the  Majority  has  not  considered  the  possi¬ 
bility  of  diversion  from  petitioners’  long-established  air 
express  services;  yet  there  is  substantial  uncontradicted 
evidence  of  record  that  such  diversion  would  occur  (R. 
3434-3435).  The  air  express  revenues  of  the  domestic  cer¬ 
tificated  trunkline  carriers  amounted  to  $9,964,039.27  in  1948 
(R.  5620).  It  has  also  been  pointed  out  previously  that 
there  is  no  question  but  that  there  would  be  diversion  from 
petitioners’  air  freight  services  “in  the  ordinary  sense  of 
that  term”.  The  revenues  of  the  certificated  air  carriers 
from  air  freight  amounted  to  $13,824,529.12  in  1948  (R. 
5620). 

The  Majority  has  indicated,  indirectly,  that  there  is 
sufficient  air  freight  potential  to  support  one  north-south 
property-only  carrier  (R.  1489)  and  two  transcontinental 
property-only  carriers  (R.  1488).  There  is  no  evidence  of 
record  that  there  is  sufficient  north-south  air  freight  poten¬ 
tial  for  a  property-only  carrier,  and  the  majority’s  conclu¬ 
sion  that  there  is  only  enough  east-west  air  freight  poten¬ 
tial  to  support  two  carriers  is  conclusive  on  that  point.  By 
any  standard  of  measurement,  there  is  considerably  less 
than  one-half  as  much  air  freight  potential  for  the  north- 
south  routes  as  for  the  transcontinental  routes, — less  than 
one-fifth  as  much, — and  there  would  be  nine  certificated 
carriers  to  compete  for  such  north-south  traffic  as  com¬ 
pared  with  only  11  for  the  transcontinental  traffic, —  an 
average  of  less  than  lA  as  much  traffic  for  each  north- 
south  carrier  as  for  the  carriers  competing  for  the  trans¬ 
continental  traffic  (R.  4567-4570,  4641-4644,  4653-4655,  4713- 
4725,  4755,  5501-5516).  Furthermore,  the  Majority  has 
found  that  the  north-south  traffic  will  be  more  difficult,  and 
take  longer,  to  develop  than  the  transcontinental  traffic  (R. 
1489).  The  north-south  route  authorized  would  be  subject 
to  more  violent  seasonal  fluctuations  than  the  east-west 
route  (R.  2024-2025)  and  even  the  intervenor  awarded  the 
the  north-south  route  has  asserted  that  it  would  be  an  un¬ 
economic  operation  (R.  2013-2014,  884). 


u*  .  w* f*/ ,  -F  y,7^.  :y.j*  ;v. . 
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AN  EXAMPLE  OF  *  PLAINLY  INCREDIBLE*  EVIDENCE... 


CHART  SHOWING  PRESENT  GROWTH  TREND  OF  AIR  FREIGHT 
INDUSTRY  AND  RATE  OF  ACCELERATION  NECESSARY  TO 
DEVELOP  THE  ONE  BILLION  TON-MILE  ANNUAL  POTENTIAL 
ESTIMATED  BY  THE  MAJORITY  OF  THE  BOARD  WITHIN  THE 
FIVE  YEAR  TERM  OF  THE  INTERVENORS'  CERTIFICATES 


To  attain  l-bfllion  ton  mile  level  of 
animal  air  freight  carnage,  by  mid¬ 
way  the  term  of  the  intervenors’  cer¬ 
tificates,  there  would  have  to  be  a 
444%  increase  in  the  rate  of  develop¬ 
ment  over  the  present  rate  of  develop¬ 
ment  (Arrow  A) ;  a  307%  increase  in 
the  rate  of  development  would  be 
necessary  to  attain  that  level  by  the 
termination  of  the  intervenors*  cer¬ 
tificates  (Arrow  B). 

REMEMBEB  that  after 
July  29, 1949: 

L  Fewer  cargo  carriers  will  operate 
than  before. 

2.  Air  freight  rates  will  be  higher 
than  before. 

3.  The  present  growth  trend  reflects 
the  transition  of  intervenors  and 
other  applicants  from  “contract” 
to  oommon  carriers  during  1947,  a 
change  which  without  question 
would  stimulate  the  development 
of  air  freight  more  than  a  con¬ 
version  of  a  temporary  exemption 
into  a  temporary  certificate. 


The  One  Billion  Ton-Mils  PotsnHol  os  of 
Jon.29.19S2  July  29,1 


/ 


/ 


(CtfiUnd  on  Jun$  30th  of  ooch  ytor) 
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On  the  question  of  the  intervenors’  fitness,  willingness 
and  ability,  it  should  be  pointed  out  that  the  evidence  re¬ 
lied  upon  by  the  Majority  in  each  instance  did  not  include 
the  most  current  and  reliable  information  available  to  the 
Board.  At  the  time  the  Opinion  and  Order  were  issued  on 
July  29,  1949,  the  Board  had  before  it  traffic  and  financial 
information  on  all  of  the  intervenors  through  June  30, 
1949  (which  information,  under  Section  292.4  of  the 
Board’s  Economic  Regulations,  was  required  to  be  filed 
by  July  15,  1949).  The  Majority’s  findings  as  to  the  inter¬ 
venors’  fitness,  willingness  and  ability,  however,  were  ex¬ 
clusively  based  on  much  older  and  less  reliable  information. 
The  Majority  used  the  September  30,  1948  balance  sheets 
of  the  intervenors  to  determine  their  financial  status  (R. 
1504, 1508)  although  the  June  30,  1949  balance  sheets  were 
of  record.  The  table  below  shows  the  deteriorating  effect 
of  nine-months’  operations  on  the  balance  sheet  items 
(which  apparently  were  considered  important  by  the  Ma¬ 
jority)  of  one  applicant — U.S.  (R.  1508,  5056-5057,  5094- 
5095): 


50/48 

50/49 


Cash 

A  acts. 
Receivable 

Materials 

* 

Supplies 

Operating 

Property 

and 

Equip¬ 

ment 

Total 

Assets 

Total 

Liabili¬ 

ties 

. 8490,559 

898,665x 

8168,893 

8282,574 

81,168,878 

$45,568 

872,462 

$  84,167 

8162,324 

8  792,276 

$67,393 

— $204,774 

— $26,203 

84,726 

o 

A 

© 

T 

— $  376,602 

+$21,825 

icrease  + 
ecrease  — ) 


Net 

Worth 

$1,1^3,310 
$  713446 

410,164 


It  was  grave  error  for  the  Majority  to  rely  on  stale,  and  ob¬ 
viously  unreliable,  evidence  as  to  U.S.’  fitness,  willingness 
and  ability.  Reliable  evidence,  not  considered  by  the  Ma¬ 
jority,  proves  conclusively  that  U.S.  is  not  fit,  willing  and 
able  to  perform  the  transportation  authorized. 


1  The  figure  in  the  Opinion  (E.  1508)  apparently  is  erroneous. 
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The  Majority  found  that  the  fact  that  an  applicant, 
other  than  U.S.,  operated  under  Section  292.5  only  on  a 
“so-called  contract  basis  which,  pursuant  to  the  company’s 
policy,  was  operated  only  at  times  when  a  profit  was 
reasonably  assured,”  raised  the  presumption  that  such 
applicant  could  not  properly  conduct  operations  of  the 
character  contemplated  by  the  Majority  (R.  1505-1506), 
although  the  applicant  intended  promptly  to  inaugurate 
scheduled  common-carrier  service  upon  the  award  to  it  of 
a  certificate  (R.  1506).  The  application  of  that  criterion 
to  U.S.’  application  further  demonstrates  that  U.S.  is 
not  fit,  willing  and  able  to  operate  properly  under  the 
certificates  issued  to  it  The  great  bulk  of  U.S.’  Section 
292.5  operations  were  “conducted  on  a  so-called  contract 
basis.”  During  the  5-month  period,  May-September,  1948, 
for  which  U.S.  submitted  data  at  the  further  hearing, 
three-quarters  of  U.S.’s  operations,  in  terms  of  tons  and 
ton-miles  carried,  were  in  contract  operations  and  only 
one-quarter  in  common-carrier  service  (R.  4714-4725) ;  and 
about  one-fifth  of  U.S.’  so-called  common  carriage  traffic 
actually  was  carried  by  other  airlines  (R.  4713-4720). 
U.S.’  policy  in  providing  contract  service,  and  in  shipping 
over  other  carriers,  was  explained  by  its  vice-president 
as  follows  (R.  2940) : 

“Q.  How  did  you  determine  during  these  months 
in  question  when  you  would  operate  an  aircraft  from 
Newark  to  Atlanta  or  when  you  would  trans-ship  over 
Eastern?  A.  It  depended  upon  the  load  available  for 
the  flight 

“Q.  In  other  words,  you  held  your  flight  until  you 
had  what  you  considered  a  pay  load  and  then  shipped 
it  If  something  had  to  move  before  you  could  accumu¬ 
late  such  a  load,  you  would  trans-ship?  A.  That  is 
correct” 

• 

Since  it  must  be  assumed  that  the  Majority  would  not, 
and  could  not  lawfully,  apply  one  standard  as  to  one 
applicant,  and  a  second  standard  as  to  another  applicant, 
it  is  clear  that  there  is  no  evidentiary  support  for  a 
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finding  that  U.S.  is  fit,  willing  and  able  properly  to  per¬ 
form  the  transportation  proposed  by  it. 

The  Majority  found  that  the  fact  that  an  applicant 
other  than  U.S.  conceded  on  brief  and  in  oral  argument 
that  it  would  have  “a  difficult  time”  in  operating  the 
north-south  property-only  system  which  the  Majority  had 
concluded  to  establish,  and  would  require,  in  addition, 
“other  routes  of  an  east-west  nature  to  effect  an  evenly 
balanced  operation,”  was  a  factor  to  be  considered  in 
determining  whether  such  applicant  was  fit,  willing  and 
able  to  operate  such  north-south  property-only  system 
(R.  1507-1508,  1510).  Such  test,  applied  to  U.S.,  further 
emphasizes  that  the  Majority  had  no  evidentiary  support 
for  the  certification  of  that  carrier,  because  U.S.,  also, 
“frankly  conceded”  that  it  would  have  difficulty  in  oper¬ 
ating  such  system  (R.  871-872,  884-885,  2024-2025,  2033, 
2910-2911,  2911-2912,  2914).  Unless  a  “double  standard” 
is  appropriate  in  proceedings  such  as  this,  U.S.  has  not 
demonstrated  that  it  is  fit,  willing  and  able  properly  to 
operate  the  proposed  north-south  route  system. 

The  Majority  has  found  that  the  “limited  size”  of  an 
applicant’s  existing  air  freight  transportation  organiza¬ 
tion  proves  that  it  is  not  fit,  willing  and  able  properly  to 
operate  the  proposed  north-south  route  system  (R.  1506, 
1509),  and  on  that  basis,  at  least  in  part,  denied  the  ap¬ 
plications  of  Willis  and  Globe  (R.  1514).  Yet  Willis,  as 
of  June  30,  1948,  had  179  employees  (R.  1581),  of  which, 
using  the  Majority’s  own  ratio  (R.  1509),  at  least  45,  and 
probably  more,  were  engaged  in  air  freight  transporta¬ 
tion,  while  U.S.  at  approximately  that  period  had  only 
between  25  and  56  employees  (R.  2922,  2928).  A  compar¬ 
ison  of  the  operating  expenses  of  U.S.  and  Willis,  in  the 
accounts  including  largely  salaries  of  persons  engaged 
only  in  transportation  and  not  outside  activities  (such 
as  Flying  Operations  and  Traffic  and  Sales),  for  the 
quarters  ending  June  30  and  September  30,  1948  shows 
that  Willis  actually  had  a  much  larger  transportation 
organization  than  U.S.  (R.  5047,  5059,  5139,  5145).  On 
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the  same  principle  relied  on  to  deny  Willis’  application, 
there  is  no  substantial  evidentiary  basis  on  which  the 
Majority  could  find  U.S.  fit,  willing  and  able  properly  to 
perform  the  authorized  transportation. 

The  Majority  apparently  has  found  that  the  fact  that 
an  applicant,  in  its  Section  292.5  operations,  did  not  earn 
a  transportation  profit  is  a  factor  to  be  considered  in 
determining  whether  it  is  fit,  willing  and  able  to  operate 
the  services  authorized  (R.  1509).  The  Majority  did  not 
apply  such  test  to  U.S.  (or  to  Slick  and  Flying  Tiger 
Line — R.  1467,  n.  25,  1504-1505),  whose  accumulated  loss 
as  of  December  31,  1948  was  $2,577,867.26  (R.  997,  5071), 
or  about  $2,400,000  more  than  Willis’  accumulated  trans¬ 
portation  loss  on  that  date  (which  amounted  to  perhaps 
$200,000  on  a  revenue  allocation  basis,  and  less  on  an 
overall  basis)  (R.  5108-5154).  For  the  last  quarter,  of 
1948,  U.S.’  loss  was  $84,999.44  (R.  5071)  as  against  a 
loss  of  between  $5,000.00  and  $12,000.00  by  Willis  (R.  5151). 

The  Majority  found  that  U.S.’  main  base  was  in  St 
Petersburg,  Fla.  (R.  1504,  1583)  whereas,  at  the  time  of 
the  Opinion,  it  actually  was  in  Atlanta,  Ga.  (R.  2922). 
The  Majority  found  (R.  1582)  that  Theodore  N.  Law  and 
D.  G.  Bash  were  vice  president-director  and  secretary- 
treasurer  of  U.S.,  respectively  (R.  1582),  whereas  neither 
was  with  the  company  at  the  time  of  the  Opinion  (R.  705). 
Cf.  Braniff  Airways  v.  Civil  Aeronautics  Board ,  supra, 
where  this  Court  remanded  the  case  to  the  Board  for  fur¬ 
ther  hearing  because  a  key  man  was  no  longer  with  the 
newly-certificated  carrier.  The  Majority  found  that  U.S. 
was  utilizing  only  converted  C-47  aircraft  (R.  1583)  where¬ 
as  U.S.  actually  was  using  leased  C-46  and  only  three 
C-47  aircraft  at  the  time  of  the  Opinion  (R.  2907).  In  the 
language  of  this  Court  in  Saginaw  Broadcasting  Company 
v.  Federal  Communications  Commission,  supra,  68  App. 
D.  C.  291-292,  96  F.  (2d)  563-564: 

*  H  •  .  t 

“Even  though  the  inaccuracies  alluded  to  may  have  been 
caused  solely  by  inadvertence  rather  than  by  arbitrary 
or  capricious  action,  they  nevertheless  show  that  the 


Commission’s  decision  was  not  based  upon  that  careful 
consideration  of  the  evidence  which  is  properly  to  bC 
expected  from  an  unbiased  body  of  experts  discharg¬ 
ing  a  function  so  important  from  the  standpoint  of 
.  both  the  parties  and  the  public.”  ,7'* 

•'  r  •  •  ,  •.  •  ■  •  • .  ■  .  .  .  *  i  • .  _  ; 

...On  the  whole  record,  it  is  clear  that  the  Opinion,. and 
Order,  are  not  supported  by  the  substantial,  reliable  and 
probative  evidence  of  record  and  are  contrary  to  the  over¬ 
whelming  weight  of  such  evidence,  and  should  be  held  un¬ 
lawful  and  set  aside. 


The  Opinion  and  Order  Are  Invalid  and  Must  Be  Set 
Aside  Because  the  Majority  of  the  Board  Has 
Acted  in  Excess  of  Its  Statutory  Jurisdiction  and 
Power,  Has  Arbitrarily  and  Capriciously  Denied 
Petitioner’s  Constitutional  Rights  and  Has  Not 

Observed  Procedures  Required  by  Law.' 

:  ■  V'U,  ' 

The  Majority  has  issued  certificates  of  public  conve¬ 
nience  and  necessity  to  intervenors  as  an  “experiment”  or 
“test”  (R.  1403-1404,  1480-1481),  despite  an  admitted  in¬ 
ability  “to  make  a  sound  appraisal  of  the  economic  poten¬ 
tialities  of  [their]  operations”  (R.  1478-1479,  1480,  1481). 
One  member  of  the  Majority  asserted  at  oral  argument 
that  the  authorizations  granted  would  be  merely  an  “ex¬ 
tension”  of  the  “experiment”  under  Section  292.5  (R.  1404). 

Regardless  of  the-  general  question  as  to  whether  the 
Board  has  the  statutory  power  to  certificate  an  applicant’s 
proposed  services  for  experimental  purposes  (which  peti¬ 
tioner  specifically  denies),  it  is  clear  that  in  this  case  the 
Majority  has  far  exceeded  its  powers.  Section  401(d), 
1005(f)  and  1006(e)  of  the  Act  require  findings  and  evi¬ 
dence  as  to  “the  transportation  covered  by  the  applica¬ 
tion”  prior  to  certification.  The  burden  of  proof  of  the 
need  for  such  services  must  be  carried  by  the  applicant 
(Section  7(c)  of  Administrative  Procedure  Act).  If  such 
power  of  experimentation  should  exist,  it  would  have  to  be 


exercised  within  the  framework  of  the  Act.  Therefore,  if  the 
Board  should  have  any  statutory  power  to  experiment,  its 
exercise  of  that  power  would  have  to  be  supported  by  find¬ 
ings  (and  evidence)  that  the  transportation  proposed  by  an 
application  is  required  by  the  public  convenience  and  nec¬ 
essity.  The  supposed  desirability  of  experimenting  cannot 
substitute  for  required  findings  and  evidence,  as  the  Ma¬ 
jority  has  erroneously  assumed.  Otherwise  curiosity  could 
supersede  fact,  and  all  deficiencies  in  required  findings  and 
evidence  could  be  explained  on  the  basis  of  inquisitiveness.1 
Interstate  Commerce  Commission  v.  Louisville  and  Nash¬ 
ville  Railroad  Co.,  supra.  Such  a  situation  would  be  re¬ 
pugnant  to  the  spirit  of  the  administrative  process. 

Nor  has  the  Board  any  right  to  authorize  experiments, 
particularly  where  not  presented  for  its  consideration  in 
an  application.  The  intervenors  herein  did  not  propose 
an  “extension  of  [the]  experiment  which  has  been  con¬ 
ducted  during  the  years  of  1947  and  1949”,  and  there  is 
no  evidence  of  record  directed  to  such  a  proposition.  The 
applicants  and  the  Majority  both  asserted  that  such  Sec¬ 
tion  292.5  operations  were  different  from  what  the  appli¬ 
cants  proposed  in  this  proceeding  (B.  1458).  It  has  been 
pointed  out  above  that  the  operations  authorized  differ 
greatly  from  those  proposed,  and  were  not  “covered  by” 
any  application.  In  fact,  the  Majority  itself  considered 
the  operations  it  was  authorizing  as  amorphous,  and  con¬ 
stantly  changing  (B.  1478).  As  Member  Jones  pointed 
out  in  his  able  dissent,  the  Majority  has  confused  the 
word  “promote”  appearing  in  Section  2  of  the  Act  with 
the  word  “promoter”  (B.  1519).  It  also  erroneously  has 


1-  Tims,  findings  that  an  area  or  city  can  be  “integrated”  or  “included”  on 
a  route,  or  that  service  between  certain  areas  will  “round  out  coverage”  (B- 
1488*1494)  are  not  miraculously  transformed  into  findings  that  service  is  re¬ 
quired  by  the  public  convenience  and  necessity  through  the  assertion  of  power 
to  experiment.  Otherwise,  the  Board  could  arbitrarily  duplicate  or  triplicate 
all  existing  air  services — passenger,  property  and  mail — without  proof  of  any 
need,  solely  on  the  representation  that  “an  experiment”  was  desirable  to  de¬ 
termine  how  much  competition  such  services  could  withstand.  Plainly,  Con¬ 
gress  did  not  intend  the  Board  to  have  any  such  power. 


assumed  that  its  asserted  power  of  “experimentation*;; 
permits  the  Board  to  be  the  “experimenter*.  The  asserted ' 
desirability  of  experimenting  does  not  excuse  the  Board 
from  complying  with  the  Act  — y 

As  has  been  pointed  out  in  a  preceding  section,  the  Ma-^ 
jority’s  substitution  of  “visions*  for  “evidence*  likewise" 
was  in  excess  of  its  delegated  authority  and  contrary  to' 
law.  •  •  • ' 

Similarly,  the  Board  has  no  power  to  authorize  “yard- r 
sticks”  of  costs  to  help  it  solve  allocation  problems  (B. : 
1475).  What  a  carrier’s  costs  are  (whether  high,  low  or  - 
normal)  concerns  the  Board  in  the  determination  of -  that  ) 
carrier’s  rates  (including  possible  mail  pay  subsidy  rates)- 
or  as  they  bear  on  that  carrier’s  fitness,  willingness  and  > 
ability  in  a  proceeding  before  the  Board.  Sections  404,- 
406  and  1002  of  the  Act  give  the  Board  -full  powers  of  V 
investigation  for  the  purpose  of  determining  rates  and*  the  • 
Board  is  required  to  hold  hearings,  at  which  questions  of 
cost  can  be  explored,  in  proceedings  where  fitness,  willing¬ 
ness  and  ability  are  in  issue.  Section  407  of  the  Act  re-  L 
quires  the  carrier  to  provide  such  information  as  the" 
Board  requires,  and  Section  202  of, the  Act  authorizes  the 
Board  to  employ  the  personnel  it  deems  necessary  to  ana¬ 
lyze  such  information.  The  Board  is  not  entitled  to  elimi¬ 
nate  normal  expenses  of  administration  by  shifting  them.  to. 
existing  carriers  through  certification  of  “yardsticks”  which!;; 
must  be  supported  by  revenues  diverted  from  existing,  j 
carriers.  Such  procedure  not  only  would  be  illegal,— it  i 
would  be  exorbitantly  expensive.  • 

A  review  of  the  record  in  this  case,  and  of  the  Board’s 
previous  opinions  involving  the  carriage  of  air  freight,  r 
leads  irresistibly  to  the  conclusion  that  the  decision  here 
was  reached  on  some  basis  other  than  the  evidence^  of 
record  and  that  the  Opinion  consists  merely  of  rationally 
zations.  That  fact  is  apparent,  not  only  from  the  complete 
lack  of  evidence  supporting  the  decision,  but  t  also .  f rpm 
the  fact  that  the  Board  apparently  decided  the  basic  issues ; , 
before  the  evidence  in  this  proceeding  had  been  completed, 
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and  long  before  the  filing  of  briefs  and  presentation  of 
oral  argument 

•The  intervenors’  operations  commenced  with  so-called 
“irregular”  and  “contract”,  but  actually  common-carrier, 
services.  The  Board  by  its  own  admission,  never  . -at¬ 
tempted  to  enforce  the  provisions  of  the  Act  as  to  inter- 
venors,  although  it  has  enforced  the  Act  as  to  “irregular” 
or  “contract”  passenger  carriers  operating  common-car¬ 
rier  services  in  the  same  fashion  (R.  1533,  n.  30).  The 
Board  granted  the  applicants  an  extraordinary  exemption 
to  permit  or  “legalize  their  common-carrier  operations 
(R.  1452).  In  the  introductory  statement  to  that  exemption 
regulation,  which  was  issued  without  hearing  or  evidence, 
and  without  the  observance  of  procedures  required  legally 
to  issue  such  a  regulation  (R.  1534,  n.  31),  the  Board  said 
(12  F.  R.  3079) : 


“  •  •  *  the  carriage  of  property  in  aircraft,  •  •  •  by 
companies  devoting  all  or  a  major  portion  of  their 
efforts  to  the  solicitation  and  carriage  of  property 
•  •  •  is  in  the  public  interest,  meets  a  public  need  •  •  •  ” 

The  regulation  was  issued  in  contemplation  of  a  decision 
in  this  proceeding,1 2  at  which  a  portion  of  the  evidence  on 
the  subject  of  public  interest  and  need  had  been  introduced. 
The  Board,  on  the  basis  of  the  original  record  in  this  case 
(Introductory  Statement,  Section  292.5,. n.  2),  which  the 
Board  later  found  it  necessary  to  supplement,  formed  a 
prejudgment  of  the  identical  issues  here  involved,  and 
issues  which  were  not  involved  in  the  issuance  of  Section 
292.5.* 

As  noted  above,  the  Majority  almost  completely  ignored 
the  evidence  received  at  the  further  hearing. 


1  Authority  under  Section  292.5  was  limited  to  carriers  having  cargo-only 
applications  on  file  and  to  a  period  of  60  days  following  decision  thereon. 

2  See:  R.  871-872  (excerpt  from  brief  of  U.  S.) : 

"The  Regulation  looks  to  the  certification  of  carriers,  and  the  natural  re¬ 
sult  would  be  the  issuance  of  certificates  *  *  *  ” 
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The  Board,  at  the  instance  of  the  applicants  who  desired 
a  decision  based  on  an  inadequately  considered  record, 
did  not  allow  an  Examiners’  Report  to  be  issued  in  which 
the  Examiners’  earlier  findings  could  be  interpreted  by 
them  in  the  light  of  the  more  current  information  which 
had  become  available,  and  did  not  permit  oral  argument 
prior  to  its  Tentative  Opinion  (R.  921).  It  is  apparent 
that  the  Majority’s  decision  had  crystalized  by  the  time 
the  Tentative  Decision  was  issued,  as  predicted  by  peti¬ 
tioners  (R.  926),  and  a  comparison  of  the  Opinion  with 
the  Tentative  Opinion  will  show  that  oral  argument  after 
the  Tentative  Opinion  was  issued  fell  on  deaf  ears.  These 
considerations  compel  the  conclusion  that  petitioners 
have  not  received  a  fair  hearing  as  required  by  the  Con¬ 
stitution  and  Section  9  of  the  Administrative  Procedure 
Act.  .... 

The  Majority,  as  indicated  above,  also  acted  contrary 
to  petitioner’s  constitutional  rights  by  basing  its  opinion 
upon  evidence  (as  to  first-class  railway  express  rates) 
without  affording  petitioner  its  right  to  cross-examination 
thereon,  thus  further  depriving  petitioners  of  a  fair  hear¬ 
ing.  ReiUy  v.  Pinkus,  338  U.  S.  269,  275-276  (1949). 

For  the  above  reasons,  as  well  as  for  others  previously 
pointed  out,  the  Opinion  and  Order  are  illegal  and  ought 
to  be  set  aside. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  Opinion  and  Order 
of  the  Majority  of  the  Board  discussed  herein  should  be 
held  unlawful  and  set  aside,  and  that  the  case  should  be 
remanded  to  the  Board  for  further  proceedings  consistent 
with  this  Court’s  opinion. 

E.  Smythe  Gambbell, 

W.  Glen  Hablan, 

Charles  A.  Mote,  Jb. 

825  Citizens  &  Southern 
National  Bank  Building, 
Atlanta,  Georgia. 

Attorneys  for 
Eastern  Air  Lines,  Inc. 


Gambbell,  Harlan  &  Bab  wick, 
825  Citizens  &  Southern 
National  Bank  Building, 
Atlanta,  Georgia. 

Of  Covnset. 


October  6, 1950 


CIVIL  AEBONAtTTICS  ACT  (49  U.  &  C.  401  et.  seq.) 


Sec.  2  •  ,  ..v,  •■.  • . 

'  * ,  .  .*  v. .  ' .  '  •  ..*•■:  •  ,»-<■*  '»  y  vm  "*'T£jSj£** 

In  the  exercise  and  performance  of  its  powers  and  dnties 
under  this  Act,  the  Authority  shall  consider  the  following, 
among  other  things,  as  being  in  the  public  interest,  and 
in  accordance  with  the  public  convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the 
national  defense; 

(b)  The  regulation  of  air  transportation  in  such  manner 
as  to  recognize  and  preserve  the  inherent  advantages  of,, 
assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  im¬ 
prove  the  relations  between,  and  coordinate  transportation 

by,  air  carriers;  .  I 

. 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without 
unjust  discriminations,  undue  preferences  or  advantages, 

or  unfair  or  destructive  competitive  practices; 

* 

(d)  Competition  to  the  extent  necessary  to  assure  the 

sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  the  foreign  and  domestic 
commerce  of  the  United  States,  of  the  Postal  Service,  and 
of  the  national  defense;  ' 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aero¬ 
nautics. 


Sec.  401 

(a)  No  air  carrier  shall  engage  in  any  air  transportation 
unless  there  is  in  force  a  certificate  issued  by  the.  Authority 
authorizing  such  air  carrier  to  engage  in  such  transpor¬ 
tation  :  Provided,  That  if  an  air  carrier  is  engaged  in  such 
transportation  on  the  date  of  the  enactment  of  this  Act, 
such  air  carrier  may  continue  so  to  engage  between  the 
same  terminal  and  intermediate  points  for  one  hundred  and 
twenty  days  after  said  date,  and  thereafter  until  such 
time  as  the  Authority  shall  pass  upon  an  application  for 
a  certificate  for  such  transportation  if  within  said  one 
hundred  and  twenty  days  such  air  carrier  files  such  appli¬ 
cation  as  provided  herein. 

(b)  Application  for  a  certificate  shall  be  made  in  writing 
to  the  Authority  and  shall  be  so  verified,  shall  be  in  such 
form  and  contain  such  information,  and  shall  be  accom¬ 
panied  by  such  proof  of  service  upon  such  interested  per¬ 
sons,  as  the  Authority  shall  by  regulation  require. 

(c)  Upon  the  filing  of  any  such  application,  the  Au¬ 
thority  shall  give  due  notice  thereof  to  the  public  by  posting 
a  notice  of  such  application  in  the  office  of  the  secretary  of 
the  Authority  and  to  such  other  persons  as  the  Authority 
may  by  regulation  determine.  Any  interested  person  may 
file  with  the  Authority  a  protest  or  memorandum  of  oppo¬ 
sition  to  or  in  support  of  the  issuance  of  a  certificate.  Such 
application  shall  be  set  for  public  hearing,  and  the  Au¬ 
thority  shall  dispose  of  such  application  as  speedily  as 
possible. 

(d)  (1)  The  Authority  shall  issue  a  certificate  authoriz¬ 
ing  the  whole  or  any  part  of  the  transportation  covered  by 
the  application,  if  it  finds  that  the  applicant  is  fit,  willing, 
and  able  to  perform  such  transportation  properly,  and  to 
conform  to  the  provisions  of  this  Act  and  the  rules,  regu¬ 
lations,  and  requirements  of  the  Authority  hereunder,  and 
that  such  transportation  is  required  by  the  public  conve¬ 
nience  and  necessity;  otherwise  such  application  shall  be 
denied. 


(2)  In  the  case  of  an  application  for  a  certificate  to 
engage  in  temporary  air  transportation,  the  Authority  may 
issue  a  certificate  authorizing  the  whole  or  any  part  thereof 
for  such  limited  periods  as  may  be  required  by  the  public 
convenience  and  necessity,  if  it  finds  that  the  applicant  is 
fit,  willing,  and  able  properly  to  perform  such  transporta¬ 
tion  and  to  conform  to  the  provisions  of  this  Act  and  the 
rules,  regulations,  and  requirements  of  the  Authority  here¬ 
under.  . «•>:* 


(f)  Each  certificate  issued  under  this  section  shall 
specify  the  terminal  points  and  intermediate  points,  if 
any,  between  which  the  air  carrier  is  authorized  to  engage 
in  air  transportation  and  the  service  to  be  rendered;  and 
there  shall  be  attached  to  the  exercise  of  the  privileges 
granted  by  the  certificate,  or  amendment  thereto,  such  rea¬ 
sonable  terms,  conditions,  and  limitations  as  the  public 
interest  may  require.  A  certificate  issued  under  this  sec¬ 
tion  to  engage  in  foreign  air  transportation  shall,  insofar 
as  the  operation  is  to  take  place  without  the  United  States, 
designate  the  terminal  and  intermediate  points  only  in¬ 
sofar  as  the  Authority  shall  deem  practicable,  and  other¬ 
wise  shall  designate  only  the  general  route  or  routes  to  be 
followed.  Any  air  carrier  holding  a  certificate  for  foreign 
air  transportation  shall  be  authorized  to  handle  and  trans¬ 
port  mail  of  countries  other  than  the  United  States.  No 
term,  condition,  or  limitation  of  a  certificate  shall  restrict 
the  right  of  an  air  carrier  to  add  to  or  change  schedules, 
equipment,  accommodations,  and  facilities  for  performing 
the  authorized  transportation  and  service  as  the  develop¬ 
ment  of  the  business  and  the  demands  of  the  public  shall 
require.  No  air  carrier  shall  be  deemed  to  have  violated 
any  term,  condition,  or  limitation  of  its  certificate  by  land¬ 
ing  or  taking  off  during  an  emergency  at  a  point  not  named' 
in  its  certificate  or  by  operating  in  an  emergency,  under 
regulations  which  may  be  prescribed  by  the  Authority, 
between  terminal  and  intermediate  points  other  than  those 
specified  in  its  certificate.  Any  air  carrier  may  maka  char- 
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ter  trips  or  perform  any  <  other  special  service,  without 
regard  to  the  points  named  in  its  certificate,  under  regu¬ 
lations  prescribed  by  the  Authority. 


(a)  It  shall  be  the  duty  of  every  air  carrier  to- provide 
and  furnish  interstate  and  overseas  air  transportation,  as 
authorized  by  its  certificate,  upon  reasonable  request 
therefor  and  to  provide  reasonable  through  service  in  such 
air  transportation  in  connection  with  other  air  carriers; 
to  provide  safe  and  adequate  service,  equipment,  and 
facilities  in  connection  with  such  transportation;  to  es¬ 
tablish,  observe,  and  enforce  just  and  reasonable  individual 
and  joint  rates,  fares,  and  charges,  and  just  and  reason¬ 
able  classifications,  rules,  regulations,  and  practices  relat¬ 
ing  to  such  air  transportation;  and,  in  case  of  such  joint 
rates,  fares,  and  charges,  to  establish  just,  reasonable, 
and  equitable  divisions  thereof  as  between  air  carriers 
participating  therein  which  shall  not  unduly  prefer  or 
prejudice  any  of  such  participating  air  carriers. 


(f)  Every  order  of  the  Authority  shall  set  forth  the 
findings  of  fact  upon  which  it  is  based,  and  shall  be  served 
upon  the  parties  to  the  proceeding  and  the  persons  affected 
by  such  order. 


Sec.  1006  ' 

.V  <•  '  V  .  '•  .  "  s 

^  •  •  •*  .1*  •  *  .  ..i.  .  .  .  -  .  .  •  *  '  '  *  *  **  * 

(a)  Any  order,  affirmative  or  negative,  issued  by  the 
Authority  under  this  Act,  except  any  order  in  respect  of 
any  foreign  air  carrier  subject  to  the  approval  of  the 
President  as  provided  in  section  801  of  this  Act,  shaH  be 
subject  to  review  by  the  circuit  courts  of  appeals  of  the 
United  States  or.  the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  upon  petition,  filed  within  sixty 
days  after  the  entry  of  such  order,  by  any  person  disdos- 


.  .cvsKSfr  c* .  :v-  Xmtw 


ing  a  substantial  interest  in  suchorder.  Afterthe  expire 
tion  of  said  sixty  days  a  petition  may  be  filed  onlybyleava 
of  court  upon  a  showing  of  reasonable  grounds  for  failure 
to  file  the  petition  theretofore. 

••• 

(b)  A  petition  under  this  section  shall  be  filed  in  the 
court  for  the  circuit  wherein  the  petitioner rerides  or  has 
his  principal  place  of  business  or  in  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia.  ’  ^ : 


(e)  The  findings  of  facts  by  the  Authority,  if  supported 
by  substantial  evidence,  shall  be  conclusive.  No  objection 
to  an  order  of  the  Authority  shall  be  considered  by  the 
court  unless  such  objection  shall  have  been  urged  before 
the  Authority  or,  if  it  was  not  so  urged,  unless  there, 
were  reasonable  grounds  for  failure  to  do  so.  ■ 


As  used  in  this  Act — 

(a)  Agency. — “Agency”  means  each  authority  (whether 
or  not  within  or  subject  to  review  by  another  agency)  of 
the  Government  of  the  United  States  other  than  Congress, 
the  courts,  or  the  governments  of  the  possessions,  Terri¬ 
tories,  or  the  District  of  Columbia.  Nothing  in  this  Act 

*  .  .  * 

shall  be  construed  to  repeal  delegations  of  authority,  as 
provided  by  law.  Except  as  to  the  requirements  of  section 
3,  there  shall  be  excluded  from  the  operation  of  this  Act, 
(1)  agencies  composed  of  representatives  of  the  parties 
or  of  representatives  of  organizations  of  the  parties  -to; 
the  disputes  determined  by  them,  (2)  courts  martial  an^t 
military  commissions,  (3)  military  or  naval  authority  ex-;, 
ercised  in  .the  field  in  time  of  war  or  in  occupied  territory,; 
or  (4)  functions  which  by  law  expire  on  the  termination 
of  present  hostilities, .  within  any  fixed  period  thereafter,* 
or  before  July  1, 1947,  and  the  functions  conferred  by  the 


following ;  statutes :  Selective  Training  and  Service  Act 
of  1940;  Contract  Settlement  Act  of  1944;  Surplus  Prop¬ 
erty  Act  of  1944.  .  • 

(b)  Person  and  Party. — “Person”  includes  individuals, 
partnerships,  corporations,  associations,  or  pnblic  or  pri¬ 
vate  organizations  of  any  character  other  than  agencies. 
“Party”  includes  any  person  or  agency  named  or  admitted 
as  a  party,  or  properly  seeking  and  entitled  as  of  right 
to  be  admitted  as  a  party,  in  any  agency  proceeding;  but 
nothing  herein  shall  be  construed  to  prevent  an  agency 
from  admitting  any  person  or  agency  as  a  party  for  limited 
purposes. 


(d)  Order  and  Adjudication. — “Order”  means  the 
whole,  or  any  part  of  the  final  disposition  (whether  affirm¬ 
ative,  negative,  injunctive;  or  declaratory  in  form)  of 
any  agency  in  any  matter  other  than  rule  making  but  in¬ 
cluding  licensing.  “Adjudication”  means  agency  process 
for  the  formulation  of  an  order. 

(e)  License  and  Licensing. — “License”  includes  the 
whole  or  part  of  any  agency  permit,  certificate,  approval, 
registration,  charter,  membership,  statutory  exemption  or 
other  form  of  permission.  “Licensing”  includes  agency 
process  respecting  the  grant,  renewal,  denial,  revocation, 
suspension,  annulment,  withdrawal,  limitation  amendment, 
modification,  or  conditioning  of  a  license. 

(f)  Sanction  and  Belief. — “Sanction”  includes  the 
whole  or  part  of  any  agency  (1)  prohibition,  requirement, 
limitation,  or  other  condition  affecting  the  freedom  of  any 
person;  (2)  withholding  of  relief;  (3)  imposition  of  any 
form  of  -penalty  or  fine;  (4)  destruction,  taking,  seizure, 
or  withholding  of  property;  (5)  assessment  of  damages, 
reimbursement,  restitution,  compensation,  costs,  charges, 
or  fees;  (6)  requirement,  revocation,  or  suspension  of  a 
license;  or  (7)  taking  of  other  compulsory  or  restrictive 
action.  “Belief”  includes  the  whole  Or  part  of  any  agency 
(1)  grant  of  money,  assistance,  license,  authority,  ex- 
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ing,  shall  constitute  the  exclusive  record  for  decision  in 
accordance  with  section  8  and,  npon  payment  of  lawfully 
prescribed  costs,  shall  be  made  available  to  the  parties. 
Where  any  agency  decision  rests  on  official  notice  of  a 
material  fact  not  appearing  in  the  evidence  in  the  record, 
any  party  shall  on  timely  request  be  afforded  an  oppor¬ 
tunity  to  show  the  contrary. 

Sec.  8 

In  cases  in  which  a  hearing  is  required  to  be  conducted 
in  conformity  with  section  7 — 

(a)  Action  by  Subordinates. — In  cases  in  which  the 
agency  has  not  presided  at  the  reception  of  the  evidence, 
the  officer  who  presided  (or,  in  cases  not  subject  to  sub¬ 
section  (c)  of  section  5,  any  other  officer  or  officers  quali¬ 
fied  to  preside  at  hearings  pursuant  to  section  7)  shall 
initially  decide  the  case  or  the  agency  shall  require  (in 
specific  cases  or  by  general  rule)  the  entire  record  to  be 
certified  to  it  for  initial  decision.  Whenever  such  officers 
make  the  initial  decision  and  in  the  absence  of  either  an 
appeal  to  the  agency  or  review  upon  motion  of  the  agency 
within  time  provided  by  rule,  such  decision  shall  without 
further  proceedings  then  become  the  decision  of  the  agency. 
On  appeal  from  or  review  of  the  initial  decisions  of  such 
officers  the  agency  shall,  except  as  it  may  limit  the  issues 
upon  notice  or  by  rule,  have  all  the  powers  which  it  would 
have  in  making  the  initial  decision.  Whenever  the  agency 
makes  the  initial  decision  without  having  presided  at  the 
reception  of  the  evidence,  such  officers  shall  first  recommend 
a  decision  except  that  in  rule  making  or  determining  appli¬ 
cations  for  initial  licenses  (1)  in  hen  thereof  the  agency 
may  issue  a  tentative  decision  or  any  of  its  responsible 
officers  may  recommend  a  decision  or  (2)  any  such  pro¬ 
cedure  may  be  omitted  in  any  case  in  which  the  agency 
finds  upon  the  record  that  due  and  timely  execution  of  its 
functions  imperatively  and  unavoidably  so  requires. 


(b)  Submittals  abb  Decisions. — Prior  to  each  recom¬ 
mended,  initial,  or  tentative  decision,  or  decision  upon 
agency  review  of  the  decision  of  subordinate  officers  the 
parties  shall  be  afforded  a  reasonable  opportunity  to  sub¬ 
mit  for  the  consideration  of  the  officers  participating  in 
such  decisions  (1)  proposed  findings  and  conclusions,  or 

(2)  exceptions  to  the  decisions  or  recommended  decisions 
of  subordinate  officers  or  to  tentative  agency  decisions,  and 

(3)  supporting  reasons  for  such  exceptions  or  proposed 
findings  or  conclusions.  The  record  shall  show  the  ruling 
upon  each  such  finding,  conclusion,  or  exception  presented. 
All  decisions  (including  initial,  recommended,  or  tentative 
decisions)  shall  become  a  part  of  the  record  and  include 
a  statement  of  (1)  findings  and  conclusions,  as  well  as  the 
reasons  or  basis  therefor,  upon  all  the  material  issues  of 
fact,  law,  or  discretion  presented  on  the  record;  and 
(2)  the  appropriate  rule,  order,  sanction,  relief,  or  denial 
thereof. 

a  •,  »  *  i  ^ 

Sec.  9 

In  the  exercise  of  any  power  or  authority — 

(a)  In  General. — No  sanction  shall  be  imposed  or  sub¬ 
stantive  rule  or  order  be  issued  except  within  jurisdic¬ 
tion  delegated  to  the  agency  and  as  authorized  by  law. 

(b)  Licenses. — In  any  case  in  which  application  is  made 
for  a  license  required  by  law  the  agency,  with  due  regard 
to  the  rights  or  privileges  of  all  the  interested  parties  or 
adversely  affected  persons  and  with  reasonable  dispatch, 
shall  set  and  complete  any  proceedings  required  to  be 
conducted  pursuant  to  sections  7  and  8  of  this  Act  or  other 
proceedings  required  by  law  and  shall  make  its  decision. 
Except  in  cases  of  willfulness  or  those  in  which  public 
health,  interest  or  safety  requires  otherwise,  no  withdrawal, 
suspension,  revocation,  or  annulment  of  any  license  shall 
be  lawful  unless,  prior  to  the  institution  of  agency  pro* 
ceedings  therefor,  facts  or  conduct  which  may  warrant 
such  action  shall  have  been  called  to  the  attention  of  the 
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licensee  by  the  agency  in  writing  and  the  licensee  shall  have 
been  accorded  opportunity  to  demonstrate  or  achieve  com¬ 
pliance  with  all  lawful  requirements.  In  any  case  in  which 
the  licensee  has,  in  accordance  with  agency  rules,  made 
timely  and  sufficient  application  for  a  renewal  or  a  new 
license,  no  license  with  reference  to  any  activity  of  a  con¬ 
tinuing  nature  shall  expire  until  such  application  shall 
have  been  finally  determined  by  the  agency. 

Sec.  10 

Except  so  far  as  (1)  statutes  preclude  judicial  review  or 
(2)  agency  action  is  by  law  committed  to  agency  dis¬ 
cretion — 

(a)  Eight  of  Beview. — Any  person  suffering  legal  wrong 
because  of  any  agency  action,  or  adversely  affected  or  ag¬ 
grieved  by  such  action  within  the  meaning  of  any  relevant 
statute,  shall  be  entitled  to  judicial  review  thereof. 

(b)  Fobm  and  Venue  of  Action. — The  form  of  proceed¬ 
ing  for  judicial  review  shall  be  any  special  statutory  re¬ 
view  proceeding  relevant  to  the  subject  matter  in  any 
court  specified  by  statute  or,  in  the  absence  of  inadequacy 
thereof,  any  applicable  form  of  legal  action  (including 
actions  for  declaratory  judgments  or  writs  of  prohibitory 
or  mandatory  injunction  or  habeas  corpus)  in  any  court 
of  competent  jurisdiction.  Agency  action  shall  be  sub¬ 
ject  to  judicial  review  in  civil  or  criminal  proceedings  for 
judicial  enforcement  except  to  the  extent  that  prior,  ade¬ 
quate,  and  exclusive  opportunity  for  such  review  is  pro¬ 
vided  by  law. 

(c)  Reviewablb  Acts. — Every  agency  action  made  re- 
viewable  by  statute  and  every  final  agency  action  for 
which  there  is  no  other  adequate  remedy  in  any  court 
shall  be  subject  to  judicial  review.  Any  preliminary,  pro¬ 
cedural,  or  intermediate  agency  action  or  ruling  not  di¬ 
rectly  reviewable  shall  be  subject  to  review  upon  the  review 
of  the  final  agency  action.  Except  as  otherwise  expressly 


required  by  statute,  agency  action  otherwise  final  shall 
be  final  for  the  purposes  of  this  subsection  whether  or 
not  there  has  been  presented  or  determined  any  applica¬ 
tion  for  a  declaratory  order,  for  any  form  of  reconsidera¬ 
tion,  or  (unless  the  agency  otherwise  requires  by  rule  and 
provides  that  the  action  meanwhile  shall  be  inoperative) 
for  an  appeal  to  superior  agency  authority. 

•  •  •  #  • 

(e)  Scope  of  Review. — So  far  as  necessary  to  decision 
and  where  presented  the  reviewing  court  shall  decide  all 
relevant  questions  of  law,  interpret  constitutional  and 
statutory  provisions,  and  determine  the  meaning  or  appli¬ 
cability  of  the  terms  of  any  agency  action.  It  shall  (A) 
compel  agency  action  unlawfully  withheld  or  unreasonably 
delayed;  and  (B)  hold  unlawful  and  set  aside  agency 
action,  findings,  and  conclusions  found  to  be  (1)  arbitrary, 
capricious,  an  abuse  of  discretion,  or  otherwise  not  in  ac¬ 
cordance  with  law;  (2)  contrary  to  constitutional  right, 
power,  privilege,  or  immunity;  (3)  in  excess  of  statutory 
jurisdiction,  authority,  or  limitations,  or  short  of  statu¬ 
tory  right;  (4)  without  observance  of  procedure  required 
by  law;  (5)  unsupported  by  substantial  evidence  in  any 
case  subject  to  the  requirements  of  sections  7  and  8  or 
otherwise  reviewed  on  the  record  of  an  agency  hearing 
provided  by  statute;  or  (6)  unwarranted  by  the  facts  to  the 
extent  that  the  facts  are  subject  to  trial  de  novo  by  the 
reviewing  court.  In  making  the  foregoing  determinations 
the  court  shall  review  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party,  and  due  account  shall 
be  taken  of  the  rule  of  prejudicial  error. 


INC.,  ( JJ 
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The  ultimate  question  presented  in  this  proceeding  involves 
the  validity  of  an  order  of  the  Civil  Aeronautices  Board,  which 
provides  for  the  issuance  of  temporary  certificates  of  public 
•convenience  and  necessity  to  four  earners,  authorizing  each  of 
them  to  engage  in  the  air  transportation  of  property  over  speci¬ 
fied  routes  for  a  period  of  five  years. 

The  briefs  of  the  eight  petitioners  set  forth  some  31  specific 
questions  presented.  We  believe  the  pertinent  subsidiary 
questions  presented  may  be  summarized  as  follows: 

1.  Whether  the  Board  adopted  an  improper  theory  of 
decision. 

2.  Whether  the  Board’s  jurisdictional  and  subsidiary  findings 
of  fact  were  adequate  and  were  supported  by  substantial 
evidence. 

3.  Whether  the  Board  improperly  issued  temporary  certifi¬ 
cates  for  “experimental”  purposes. 

4.  Whether  the  certificates  authorized  services  not  covered 
by  applications,  or  failed  to  specify  the  services  to  be  rendered. 

5.  Whether  the  Board  failed  to  rule  cm  exceptions  in  viola¬ 
tion  of  the  Administrative  Procedure  Act. 
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BRIEF  FOB  BESPOHDEHT 


COUNTERSTATEMENT  07  THE  CASE 

•  >*•*•*•  ••  • 

The  petitions  for  review  in  this  case  (App.  I,  1-128)  attack 
an.  order  of  the  Board  in  the  Air  Freight  Case  which  establishes 
the  basis  for  the  inauguration  of  air  transportation  by  direct 
air  carriers  of  property  only  under  temporary  certificates  of 
public  convenience  and  necessity  (App.  II,  1559) .  The  Board’s 
order  gave  concrete  recognition  and  stature  to  the  new  air 
cargo  industry.1  Charging  that  the  Board’s  opinion  culminate 
ing  over  three  years  of  administrative  proceedings  adopted  an 

*  *  4  *  .  *  ’  * 

1  See  15  Law  and  Contemporary  Problems,  No.  1  (Winter,  i960),  which  is 
devoted  exclusively  to  the  subject  “Air  Cargo.” 

(1) 
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improper  theory  of  decision,  that  the  Board  failed  to  make 
essential  findings,  and  that  the  findings  it  made  were  inade¬ 
quate,  unexplained  or  unsupported  by  substantial  evidence, 
petitioners  seek  to  set  aside  this  order. 

A.  The  proceedings  before  the  Board 

The  administrative  proceedings  before  the  Board  which 
ended  in  the  issuance  of  the  challenged  order  may  be  summar¬ 
ized  as  follows: 

Prior  to  July  1946  more  than  15  applications  for  certificates 
of  public  convenience  and  necessity  were  filed  with  the  Board 
under  section  401  of  the  Civil  Aeronautics  Act  of  1938*  seeking 
authority  to  engage  in  air  transportation  of  property  only  be¬ 
tween  various  points  throughout  the  United  States.  These 
applications  were  heard  in  two  proceedings:  The  Boston-New 
York- Atlanta-New  Orleans  Case,  Docket  No.  730,  and  the  Air 
Freight  Case ,  Docket  No.  810  et  aL  In  the  first  of  these  pro¬ 
ceedings,  which  was  concerned  primarily  with  the  authorization 
of  passenger  services,  the  applications  for  freight  authorizations 
of  the  intervenor  U.  S.  Airlines  (U.  S.)  and  another  carrier  were 
heard  during  the  summer  of  1946  (App.  IV,  2681-93;  App.  VI, 
3976-81 ;  App.  1, 162-6).  The  report  of  the  examiners,  served 
on  March  25,  1947,  discussed  .the  freight  proposals  in  some 
detail  but  recommended  that  decision  on  them  be  deferred  by 
the  Board  until  decision  was  reached  in  the  Air  Freight  Case 
(App.  1, 198-216).  The  Board  accepted  this  recommendation 
when  it  decided  the  case  on  January  27,  1948  (App.  I,  217 ;  9 
C.A.B.38). 

In  the  meantime  proceedings  had  been  going  forward  in 
the  Air  Freight  Case.  Applications  for  freight  authorizations 
by  the  interveners  in  this  proceeding,  Airaews,  Slick,  Flying 
Tiger,  and  U.  S.  (App.  I,  129-61,  166-83),  were  consolidated 
with  other  similar  applications  for  hearing  and  decision  (App. 
I,  228).  The  petitioners  here  moved  for  leave  to  intervene 
(App.  1, 185-94),  which  was  granted  (App.  I,  195-6).  Hear¬ 
ings  were  held  in  Fort  Worth  and  Washington  between  Novem- 

*  52  Stat.  973,  aa  amended,  49  U.  S.  C.  401  et  teq. 
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ber  18,  1946,  and  January  24,  1947.*  The  parties  submitted 
briefs  to  the  examiners  (App.  1, 230). 

On  May  5, 1947,  prior  to  the  issuance  of  the  examiners’  re¬ 
port  in  the  Air  Freight  Case,  the  Board,  acting  pursuant  to  sec¬ 
tion  416  of  the  Act,  adopted  a  regulation  (Section  292.5  of  the 
Board’s  Economic  Regulations)  creating  a  classification  of 
“non  certificated  cargo  carriers”  and  exempting  such  carriers 
from  the  requirements  of  section  401  and  certain  other  sec¬ 
tions  of  the  Act,  so  as  to  permit  them  to  operate  as  common 
carriers  of  property  by  air  between  limited  points  and  for 
limited  periods  without  obtaining  certificates  of  public  con¬ 
venience  and  necessity  (Regs.  Serial  No.  389, 12  F.  R.  3079, 14 
C.  F.  R.  (1947  Supp.)  §  292.5). 4  The  Board  based  its  regu¬ 
lation  upon  findings,  among  others,  that  “the  carriage  of  prop¬ 
erty  in  aircraft  specially  adapted  or  used  solely  for  that  pur¬ 
pose,  and  by  companies  devoting  all  or  a  major  portion  of  their 
efforts  to  the  solicitation  and  carriage  of  property  constitutes 
a  new  and  developing  business” ;  that  such  carriage  is  “in  the 
public  interest”  and  “meets  a  public  need” ;  *  that  “because  of 
the  inability  of  noncertificated  air  carriers  to  carry  sufficient 
volume  of  cargo  on  an  irregular  common  carrier  basis  or  to 
build  up  an  economically  balanced  operation  in  the  case  of 
non-common-carrier  operations,  many  of  such  carriers  *  *  * 
may  be  required,  for  financial  reasons,  to  terminate  opera¬ 
tions  if  they  are  required  to  continue  to  operate  only  upon  an 
irregular  or  non-common-carrier  basis” ;  that  “applications  are 

*  Those  portions  of  the  evidence  taken  at  this  hearing  which  have  been 
printed  appear  in  Volumes  III  and  IV  of  the  Joint  Appendix,  pages  1503- 
2681  (testimony),  and  Volumes  V  and  VI,  pages  3113-4551  (exhibits). 

4  Section  292 .5  has  since  been  redesignated  as  Fart  295  of  the  Economic 
Regulations  (14  F.  R.  3552).  It  appears  in  14  C.  F.  R.  (1949  ed.,  Supp.) 
§  295 JL  €t  seq. 

'American  states  that  “as  a  basis  for  this  finding,  the  Board  cited  the 
record  in  the  Air  Freight  Cate ”  (American  3,  Eastern  98).  In  fact,  the 
Board  stated  that  its  findings,  including  the  one  referred  to  by  petitioners, 
were  based  upon  the  hearing  and  its  opinion  in  Investigation  of  Local, 
Feeder  and  Pick-up  Air  Service,  6  €.  A.  B.  1  (1944),  the  rule-making  pro¬ 
ceedings  conducted  in  connection  with  the  issuance  of  the  regulation,  the 
record  in  the  Air  Freight  Case,  reports  filed  with  the  Board  by  both  irregular 
and  certificated  carriers  pursuant  to  the  Board's  Economic  Regulations, 
data  obtained  in  investigations  made  by  the  enforcement  staff  of  the  Board, 
informal  complaints  filed  against  noncertificated  air  carriers  and  applica¬ 
tions  for  air  carrier  operating  certificates  filed  with  the  Civil  Aeronautics 
Administration.  See  14  C.  F.  R.  (1947  Supp.)  p.  2423. 
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pending  before  the  Board  in  which  for  the  first  time  the  Board 
will  be  called  upon  to  determine  issues  of  public  convenience 
and  necessity  relating  to  authorization  to  engage  in  the  air 
transportation  of  property  only”;  that  the  applications  "are 
in  various  stages  of  adjudication,  but  it  appears  that  in  no  case 
will  the  Board  be  able  to  dispose  finally  of  such  issues  for 
some  time” ;  and  that  “during  this  interim  period  it  would  not 
be  in  the  public  interest  to  terminate  or  curtail  such  services 
and  thereby  lose  the  benefit  of  the  experience  being  obtained 
in  this  new  field  of  air  cargo ;  and  the  probability  of  dissipation 
of  the  operating  staff  and  the  experience  of  such  carriers,  inter¬ 
ruption  of  operations,  loss  of  revenues  and  the  probable  loss 
of-  part  of  their  capital  funds  during  the  aforesaid  interim 
period  constitute  unusual  circumstances  affecting  the  opera¬ 
tions  of  such  carriers  and  would  impose  an  undue  burden  upon 
such  carriers”  (14  C.  F.  R.  (1947  Supp.)  pp.  2423-2424). 

The  regulation  provided  that  the  exemption  would  only  be 
available  to  carriers  securing  a  letter  of  registration  from  the 
Board  upon  the  filing  of  an  appropriate  application  (Section 
292.5  (f),  14  C.  F.  R.  (1947  Supp.)  §  292.5  (f)),  and  that  the 
exemption  would  only  apply  until  60  days  after  the  Board 
finally  disposed  of  the  application  for  a  certificate  of  conven¬ 
ience  and  necessity  of  the  particular  carrier  (section  292.5  (d), 
14  C.  F.  R.  (1947  Supp.)  §  292.5  (d)).#  Slick,  Flying  Tiger 
and  U.  S.  were  authorized  to  operate  under  this  regulation, 
but  Airaews  was  not  ( App.  II,  1452,  note  4) . 

On  March  12,  1948,  the  examiners  who  had  presided  at  the 
Air  Freight  Case  issued  their  report  (App.  I,  217-606) .  They 
recommended  that  six  of  the  applicants,  including  all  of  the 
intervenors  in  this  proceeding  before  the  Court,  be  granted 
certificates  of  public  convenience  and  necessity  authorizing  . 
them  to  engage  in  the  transportation  of  property  by  air  for  a 
temporary  period  of  three  years  (App.  I,  570-3).  Each  of 
the  petitioners  filed  exceptions  to  the  Examiners’  Report  (App. 

I,  606-61). 

%  i 

*  This  Court  recently  had  occasion  to  consider  another  exemption  order 
of  the  Board  which,  like  Section  2925,  was  effective  only  daring  the  pendency 
of  proceedings  on  an  application  for  a  certificate.  Eastern  Air  Lines,  Inc. 
v.  Civil  Aeronautics  Board,  No.  10265,  decided  October  23, 1950. 
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Shortly  thereafter,  between  April  22  and  May  4, 1948,  four 
of  the  petitioners  filed  petitions  to  reopen  the  record  in  order 
that  the  experience  obtained  by  the  noncertificated  cargo  car¬ 
riers  in  their  operations  under  Section  292.5  of  the  Economic 
Regulations  could  be  made  available  to  the  Board  (App.  1, 

661-740)  ?  The  applicants  for  certificates  answered  these  peti¬ 
tions,  contending  that  such  information  was  presently  available 

to  the  Board  and  that  the  petitions  were  designed  to  delay  the 
proceedings  (App.  I,  741-3;  II,  745-73).  Petitioners  replied 
to  these  answers  (App.  II,  774-803).  On  May  21,  the  Board 
'  entered  two  orders  in  the  proceeding,  the  first  requiring  each 
applicant  for  a  certificate  to  submit  a  special  report  containing 
specified  information  concerning  its  operations,  and  the  second 
denying  the  petitions  to  reopen  the  record  but  postponing  the 
filing  of  briefs  to  the  Board  and  the  date  of  oral  argument 
before  the  Board  until  after  receipt  of  the  special  reports  (App. 
II,  804-10).  Four  of  the  petitioners  promptly  filed  petitions 
for  reconsideration  of  the  Board’s  orders  of  May  21, 1948  (App. 
II,  810-62).  In  response  thereto,  the  Board,  on  July  20, 1948, 
entered  an  order  setting  down  the  petitions  for  oral  argument 
at  the  same  time  and  place  as  the  oral  argument  to  be  held  on 
the  applications  for  certificates  (App.  II,  862-4).  Briefs  were 
filed  with  the  Board  (App.  II,  865-72),  and  on  September  13 
the  Board  commenced  to  hear  oral  argument  on  the  applica¬ 
tions  and  the  petitions  to  reopen  the  record,  which  argument 
extended  over  a  period  of  five  days  (App.  II,  873-902).  On 
October  20,  1948,  the  Board  entered  an  order  reopening  the 
record  in  the  Air  Freight  Case,  and  a  similar  order  reopening  the 

T  The  Joint  Appendix  contains  over  200  pages  of  materials  relating  to  the 
reopening  of  the  record.  It  does  not  appear,  however,  that  this  material 
has  any  legal  significance  in  this  proceeding.  Although  several  of  the  peti¬ 
tions  for  review  set  forth  the  Board's  procedure  in  connection  with  the 
reopening  of  the  record  as  a  ground  for  reversal  of  the  Board’s  order  (App. 
I,  9,  38, 126),  none  of  the  petitioners  has  urged  on  brief  that  the  Board’s 
procedure  constituted  error.  Pursuant  to  Buie  17  (i)  of  the  General  Rules 
of  the  Court,  these  points  should  be  disregarded.  The  proceedings  with 
respect  to  the  reopening  of  the  record  indicate  quite  clearly,  however,  con¬ 
trary  to  the  impression  which  petitioners  seek  to  create  (see,  for  example, 
Northwest  20,  C  &  S  14,  Eastern  86-8),  that  the  record  was  reopened  upon 
the  Insistent  urging  of  the  petitioners  rather  than  upon  the  initiative  of 
the  Board. 


record  in  the  Boston-New  York- Atlanta-New  Orleans  Case. 
Each  of  die  orders  specified  that  the  particular  record  was  to 
be  reopened  for  the  “limited  purposes”  of  receiving  in  evidence 
certain  specified  information  with  respect  to  the  certificated 
carriers  and  the  nOncertificated  carriers  (App.  II,  903-8).  On 
November  3  Braniff  petitioned  the  Board  to  expand  the  scope 
of  the  reopened  hearing  (App.  II,  908-13),  which  petition  was 
denied  by  the  Board  (App.  II,  913-4). 

Prior  to  the  commencement  of  the  hearing  in  the  reopened 
proceeding,  the  Board  consolidated  Dockets  Nos.  810  and  730 
for  the  purpose  of  hearing  (App.  II,  915-6).  The  reopened 
hearing  was  held  between  November  29  and  December  8, 1948* 
American  filed  a  request  for  an  examiner’s  report  (App.  II,  916- 
20),  but  on  December  21,  1948,  the  Board  entered  an  order 
directing  the  examiners  to  certify  the  records  in  Dockets  Nos. 
810  and  730  directly  to  the  Board  for  initial  decision  (App.  II, 
921).  On  or  about  January  10,  the  parties  filed  briefs  to  the 
Board  (App.  II,  935-10il).  Shortly  thereafter  four  of  the 
petitioners  requested  leave  to  present  oral  argument  to  the 
Board  before  it  rendered  a  decision  (App.  II,  922-35). 

On  April  25,  1949,  the  Board  adopted  a  tentative  opinion 
(App.  II,  1018-96)  and  tentative  Order  (App.  II,  1140-1152) 
in  the  Air  Freight  Case  and  in  the  Boston-New  York- Atlanta- 
New  Orleans  Case.  Members  Lee  and  Jones  dissented  (App. 
II,  1096-1139).  The  tentative  order  provided  that  temporary 
certificates  of  public  convenience  and  necessity  be  issued  to 
Flying  Tiger,  Slick,  tJ.  S.  and  Airaews  authorizing  them  to  en¬ 
gage  in  air  transportation  of  property  for  a  period  Of  five  years 
between  the  points  specified  in  certificates  attached  to  the 
Board’s  order.  The  Order  afforded  the  parties  an  opportunity 
to  file  exceptions  to  the  Board’s  tentative  decision,  and  all  of 

•*  '  •  #  '  *  t  •  *  0 

the  petitioners  and  certain  other  parties  filed  such  exceptions 
and  reasons  in  support  thereof  (App.  II,  1153-1399).  On  May 
24,  the  Board  gave  notice  that  oral  argument  on  the  exceptions 
to  the  Board’s  tentative  decision  would  be  held  on  June  13, 

*The  portions  of  the  evidence  taken  at  the  reopened  hearing  which  are 
printed  in  the  Joint  Appendix  appear  in  Volume  IV  from  pages  2688  to  3111 
(testimony),  and  In  Volume  VH,  pages  4663-4760;  and  5166-6315,  and 
Volume  Vm,  pages  5317-6411  (exhibits). 
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1949  (App.  II,  1399) .  Argument  was  heard  by  the  full  Board 
from  June  13  through  June  15,  1949  (App.  II,  1400-43).  On 
July  29,  1949,  the  Board  adopted  its  final  opinion  and  order 
in  the  Air  Freight  Case  and  in  the  Boston-New  Y ork- Atlanta- 
New  Orleans  Case  (App.  II,  1440-1591).  In  general,  the 
Board’s  opinion  and  order  and  the  opinions  of  the  dissenting 
members  finalized  the  positions  which  had  been  taken  in  the 
tentative  opinions  (App.  II,  1452-3). 

The  Board’s  final  opinion  and  order  were  served  on  the 
parties  on  August  2, 1949.  Between  August  8  and  September 
26, 1949,  the  eight  petitions  for  review  which  have  been  con¬ 
solidated  in  this  proceeding  were  filed. 


B.  The  opinion  of  the  Board 


The  Board’s  70  page  opinion  (App.  II,  1443-1515)  is  the 
focal  point  of  petitioners’  challenge  to  the  validity  of  the 
Board’s  order.  Throughout  their  briefs  the  petitioners  have 
quoted  and  attacked  bits  and  pieces  of  the  Board’s  opinion 
without  at  any  point  giving  a  fair  picture  of  the  entire  docu¬ 
ment.  It  seems  appropriate,  therefore,  that  we  present  a 
summary  of  the  opinion  as  a  whole. 

After  disposing  of  certain  preliminary  matters,  the  Board’s 
opinion  discussed  all  of  the  principal  issues  in  the  proceeding 
under  a  series  of  sub-headings,  in  substance  as  follows: 

“ Background — The  Board  pointed  out  that  notwithstand¬ 
ing  certain  early  efforts,  the  carriage  of  air  cargo  as  dis¬ 
tinguished  from  air  express  was  “a  development  of  the  postwar 
period,”  the  first  air  cargo  tariff  having  become  effective  Oc¬ 
tober  15, 1944.  It  found  that  the  applicants  took  note  of  the 
developmental  problems  of  the  industry,  the  “accelerated  im¬ 
provement  of  transport  type  aircraft  brought  about  by  military 
cargo  operations,”  and  “at  the  end  of  the  war  acquired  relatively 
low  cost  surplus  aircraft  to  embark  on  the  still  basically  un¬ 
developed  business  of  carrying  air  freight”  (App.  II,  1455-6) . 

Section  401  (d)  (1)  of  the  Act,  the  Board  stated,  sets  forth 
the  tests  to  be  applied  in  passing  upon  the  individual  appli¬ 
cations  for  certificates.  “The  central  question  *  *  *  is 
whether  the  public  convenience  and  necessity  require  the  cer- 
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tification  of  services  by  carriers  devoting  their  entire  efforts  to 
the  carriage  of  freight.  The  guiding  considerations  *  *  * 
are  contained  in  section  2  of  the  Act.  *  *  *  They  are  broad 
statements  of  legislative  purpose,  and  are  to  be  read  by  us  in 
the  whole  and  in  their  statutory  context”  (App.  II,  1456-7). 

“Operations  under  Section  292.5  .” — Turning  to  the  conten¬ 
tion  of  the  certificated  carriers  that  the  applicants’  proposals 
should  be  rejected  for  “failure  to  realize  predicted  traffic  or 
profitable  operations”  under  Section  292.5,  the  Board  con¬ 
cluded  that  these  arguments  “overlook  the  substantial  dif¬ 
ferences  between  the  operations  it  [Section  292.5]  permitted 
and  those  proposed  by  the  applicants.”  Reiterating  that  the 
regulation  was  designed  to  grant  a  “broader  operating  author¬ 
ity”  to  the  applicants  in  order  to  avoid  serious  unfavorable 
economic  consequences  to  them  during  the  pendency  of  the 
administrative  proceeding,  the  Board  noted  that  the  deter¬ 
mination  of  points  authorized  for  scheduled  service  “was  neces¬ 
sarily  arbitrary”,  that  such  detenninations  differed  from  the 
proposals  for  certificated  operations,  and  in  many  instances 
“failed  to  conform  to  an  economic  route  pattern.”  Observ¬ 
ing  that  the  efforts  of  the  applicants  “have  been  directed  to 
holding  their' own  in  the  air  freight  market  pending  a  deci¬ 
sion  in  this  case,”  and  that  the  “tenuous  authority  of  the  appli¬ 
cants”  had  deterred  the  use  of  their  services  by  shippers  who 
would  have  to  change  business  methods  to  use  air  freight,  the 
Board  found  that  it  was  “difficult  to  criticize  the  applicants 
for  adopting  an  interim  policy  of  conservation  of  capital,  which 
necessarily  meant  an  absence  of  appreciable  effort  to  develop 
additional  traffic,  particularly  to  so-called  demand  points.” 
“On  the  basis  of  such  considerations,”  the  Board  stated,  “we 
must  reject  the  argument  that  the  applicants  have  had  full 
opportunity  to  prove  their  case  in  operations  conducted  pur¬ 
suant  to  section  292.5.” 

“Despite  the  limitations  of  section  292.5,”  the  Board  pointed 
out,  air  freight  has  grown  “from  practically  nothing  at  the  be¬ 
ginning  of  1946  to  116  million  ton-miles  in  1948.”  Holding 
that  a  simple  statistical  projection  of  this  growth,  which  indi¬ 
cates  “an  actual  air  freight  movement”  of  about  200  million 

•  i  ’  •  •  # 

ton-miles  in  1950  and  250  million  ton-miles  by  1953,  is  not 
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an  adequate  basis  upon  which  to  determine  the.  demand  for 
air  traffic,  the  Board  concluded:  “While  we  do  not  ignore  such 
a  projected  figure,  we  believe  that  the  potential  air  freight 
market  is  many  times  greater  than  this  volume  of  traffic”  ( App. 
II,  1457-9). 

“Potential  market — In  connection  with  its  consideration  of 
this  subject,  the  Board  first  weighed  pro  and  con  the  general 
data  of  record  of  the  type  commonly  employed  to  show  pas¬ 
senger  potential,  and  the  estimates  of  air  freight  potential  sub¬ 
mitted  by  applicants  and  other  experts.  It  concluded  that 
the  former  data  “have  obvious  limitations  as  evidence  to  sup¬ 
port  precise  conclusions  as  to  the  volume  of  air  freight  poten¬ 
tial,”  and  that  the  estimates  of  potential  showed  a  “great 
disparity”  and  “were  overly  optimistic”  for  past  years.  The 
Board  also  noted  that  the  certificated  carriers  (petitioners  here) 
presented  no  estimates  of  their  own,  but  contented  themselves 
with  attacking  the  estimates  of  the  applicants. 

Before  considering  other  evidence  relating  to  the  potential 
market  for  air  freight,  the  Board,  after  observing  that  “volume 
and  rates  are  closely  related  in  any  discussion  of  freight  po¬ 
tential,”  considered  the  probable  level  of  air  freight  rates  and 
their  relationship  to  rates  for  competing  methods  of  trans¬ 
portation  and  concluded  that,  except  for  “backhaul  rates,”  the 
rates  which  it  had  recently  established 9  could  properly  ised 
as  a  basis  for  estimating  potential 

The  Board  then  considered  the  evidence  concerning  rail  ex¬ 
press  traffic  volume,  the  rates  at  which  it  moved,  both  first  class 
and  second  class,  and  its  susceptibility  to  diversion.  Like  con¬ 
sideration  was  given  to  traffic  which  moved  by  carload  or  lesa- 
than-carload  rail  freight,  by  carload  rail  express,  and  by  motor 
carrier.  The  Board  also  considered  the  evidence  with  respect 
to  particular  commodities  which  exhibited  a  tendency  to  move 
by  air  freight  even  though  other  means  of  transport  offered 
more  favorable  rates.  Upon  the  basis  of  this  consideration, 
the  Board  concluded:  (1)  “a  substantial  portion  of  the  volume 
of  railway  express  moving  over  300  miles  at  first  class  rates — 
768  million  ton-miles — is  air  freight  potential  even  at  present 
air  freight  rate  levels” ;  (2)  “it  wolud  be  incorect  to  count  any 


• Air  Freight  Rate  Investigation,  9  C.  A.  B.  340  (1948). 


general  portion  of  the  second-class  express  as  air-freight  poten¬ 
tial  having  easy  diversion  possibilities” ;  (3)  we  “reject  any 
general  forecast  of  diversion  of  traffic  which  has  moved  via 
carload  or  less-than-carload  rail  freight,  via  carload  rail  express, 
and  via  motor  carrier” ;  (4)  “with  respect  to  these  special  areas 
within  the  held  of  existing  surface  traffic  moving  by  means 
other  than  first-class  rail  express  [where  air  freight  affords  off¬ 
setting  economies] ,  we  conclude  that  even  in  *  #  *  com¬ 
petition  by  air  freight  against  substantially  lower  surface  rates, 
special  opportunities  exist  for  the  future  growth  and  expansion 
of  air  freight  traffic”;  (5)  “the  speed  offered  by  air  movement 
of  freight  has  opened  new,  more  distant  markets  for  highly 
perishable  commodities,”  for  example,  “cut  flowere,”  “news¬ 
papers,”  and  “wearing  apparel”; 10  and  (6)  “agricultural  prod¬ 
uce  will  in  time  contribute  an  important  part  of  total  air 
freight  volume” ;  but  “we  are  inclined  to  agree  with  those  who 
foresee  a  protracted  period  of  experiment  and  promotion  before 
a  material  penetration  of  the  travel  market  in  fruits  and  vege¬ 
tables  can  be  accomplished.” 

Assessing  such  conclusions,  the  Board  stated,  “It  is,  of  course, 
not  possible,  upon  the  record  before  us,  dealing  with  the  early 
growth  of  air  freight,  to  determine  the  specific  items  and  the 
traffic  in  each  that  will  ultimately  constitute  a  part  of  the 
nation's  commerce  in  property  that  will  move  by  air.”  But 
it  went  on  to  state  that  “a  broader  view  of  air-freight  poten¬ 
tial  in  terms  of  total  traffic  is  afforded  by  rate-volume  com¬ 
parisons  between  air  freight  and  competing  surface  transport 
means.”  Such  a  comparison  is  presented  in  the  opinion  in  tab¬ 
ular  form.  Viewed  graphically,  it  shows  that  there  is  an  air¬ 
freight  potential  of  1  billion  ton-miles  annually  at  a  rate  of 
approximately  16  cents  a  ton-mile. 

The  Board’s  ultimate  findings  on  this  issue  were  stated  as 
follows: 

On  the  basis  of  the  facts  of  record  relating  to  traffic 
and  air  freight  potential,  we  conclude  that  even  in  the 
absence  of  unusual  technical  advances  which  would  per¬ 
mit  substantially  lower  rates,  there  is  an  existing  poten- 

*  “Fashion  demands”  place  wearing  apparel  in  the  category  of  a 
“perishable.” 
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tial  domestic  traffic  for  air  freight  of  not  less  than  one 
billion  ton-miles  annually.  The  realization  of  that 
potential  and  its  translation  into  actual  air  freight  traffic 
is,  of  course,  subject  to  many  variables,  such  as  economic 
*  factors,  individual  effort,  competitive  action,  etc. 
While  the  potential  is  great,  it  will  require  intensive 
development  to  achieve  a  substantial  penetration  of  it 
[App.  II,  1469-68]. 

“Competition.” — In  this  portion  of  its  opinion  the  Board 
considered  what  possible  adverse  economic  effects  the  certifi¬ 
cation  of  a  “limited  number”  of  cargo  carriers  would  have 
upon  existing  carriers.  After  noting  that  the  “competition 
between  the  applicants  and  the  certificated  air  carriers  during 
the  recent  period  of  air  freight  growth  and  the  likelihood  of 
a  continuing  growth  negative  any  contention  of  diversion  in 
the  ordinary  sense  of  that  term,”  the  Board  found  that  “the 
applicants  and  certificated  carriers  alike  have  drawn  their  traffic 
from  the  common  reservoir  of  the  air-freight  potential,”  and 
that  if  a  limited  number  of  the  applicants  were  certificated,  they 
would  “continue  to  develop  their  traffic  from  the  cargo  po¬ 
tential  rather  than  by  diversion  from  the  certificated  carriers.” 
“We  are  unable  to  accept  the  conclusion,”  the  Board  stated, 
“that  the  certification  of  a  few  exclusive  cargo  carriers  as  a 
means  of  promoting  and  developing  air  traffic  from  the  large 
air-freight  potential  would  inflict  a  destructive  diversion  upon 
the  existing  certificated  carriers.” 

The  Board  adverted  to  three  other  factors  as  strengthening 
this  conclusion:  (1)  The  certificated  carriers  use  “combina¬ 
tion”  aircraft  to  serve  720  certificated  points,  many  of  which 
“will  not  develop  a  volume  of  air  freight  to  warrant  regular 
schedules  of  all-cargo  aircraft.”  This  “portion  of  the  air 
freight  market,”  the  Board  observed,  “will  remain  reserved  at 
least  for  the  present,  for  development  by  the  existing  certifi¬ 
cated  carriers.”  (2)  The  “possibility  of  diversion  from  the 
presently  certificated  carriers  of  express  revenues”  will  be  pre¬ 
vented  “by  appropriate  restriction  upon  the  authority  of  the 
freight-only  carriers.”  (3)  “The  presently  certificated  carriers 
have  in  their  passenger  traffic  a  type  of  carriage  of  such  char- 
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acter  and  size  as  by  itself  should  provide  ample  opportunity 
under  honest,  economical,  and  efficient  management  for  the 
development  of  profitable  operations.  There  seems  to  be  little 
logic  in  believing  that  a  monopoly  of  air  freight  would  make 
the  bulk  of  their  business — passenger-carrying — profitable” 
(App.  H,  146&-72). 

-  “Nature  of  the  issues” — In  view  of  the  contention  that  the 
evidence  would  not  justify  the  certification  of  any  all-cargo 
carriers,  the  Board  pointed  out  that  the  issue  before  it  was 
‘‘primarily  promotional  in  character  and  relates  to  develop¬ 
mental  rather  than  purely  regulatory  purposes,”  set  forth  the 
statutory  basis  for  that  view,  and  concluded  (App.  II,  1473-4) : 

#  *  #  in  the  light  of  the  *  *  *  developmental 
nature  of  the  function  involved  in  the  issue  before  us, 
we  cannot  agree  with  the  contention  that  the  issue  of 
public  convenience  and  necessity  in  the  present  case  is 
to  be  resolved  solely  upon  the  basis  of  past  and  cur¬ 
rent  facts  whose  weight  must  be  strictly  weighed  as 
in  the  adjudication  of  a  factual  issue  in  a  court  of 
law.  [footnote  omitted]  Our  decision  must  also  take 
into  account  and  give  appropriate  weight  to  broad  con¬ 
siderations  of  future  welfare  related  to  the  development 
of  a  new  type  of  air  commerce  which  until  a  compara¬ 
tively  recent  time  has  received  little  attention.  Such  an 
approach  must  necessarily  be  predicated  upon  future 
estimates  as  well  as  present  facts  for  it  is  keyed  to  future 
goals  and  an  effort  to  envisage  the  shape  of  things  to 
come. 

Applying  these  principles,  the  Board  set  forth  certain  con¬ 
clusions  “predicated  primarily  upon  considerations  concerning 
the  fullest  possible  development  of  air  freight  service  and  the 
establishment  of  comparative  operating  standards.”  These 
were:  (1)  The  certification  of  unsubsidized  all-cargo  carriers, 
who  will  “live  and  prosper”  only  through  their  efforts  in  the 
cargo  field,  rather  than  through  passenger  operations  or  mail 
payments,  will  make  available  to  the  entire  industry  “new 
methods,  equipment  and  managerial  improvements,”  and  will 
also  “provide  a  valuable  yardstick  for  measuring  the  alertness 
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and  efficiency  of  other  carriers  of  cargo.”  (2)  “The  certifica¬ 
tion  of  additional  property-only  carriers  will  provide  an  inot- 
portant  and  useful  yardstick  of  cost  at  a  critical  period  in  the 
development  of  the  air  freight  business.” 11  (3)  “The  existence 
in  the  [air  freight]  field  of  cargo  carriers  is  likely  to  provide  a 
continuing  spur  of  competition  to  presently  certificated  car¬ 
riers,”  whether  or  not  the  tremendous  growth  in  air  freight 
carried  by  the  certificated  carriers  during  the  period  of  opera¬ 
tions  by  the  applicants  under  Section  292.5  “must  be  credited 
primarily  to  the  spur  of  competition  provided  by  the  cargo 
carriers”  (App.  II,  1472-6). 

“ National  defense” — The  Board  indicated  its  agreement 
with  the  view  that  a  large  operating  fleet  of  transport  aircraft 
would  aid  the  national  defense,  but  held  that  the  certification 
of  the  applicants  would  serve  the  national  defense  only  to  the 
extent  that  it  would  “bring  about  a  more  rapid  development 
of  the  air  freight  market”  than  if  it  were  “left  exclusively  to 
the  certificated  carriers.”  The  Board  concluded  that  the  certi¬ 
fication  of  the  applicants  “will  lead  to  a  more  rapid  develop¬ 
ment  of  the  market,”  and,  therefore,  “will  serve  the  interests 
of  national  defense”  (App.  II,  1476-7). 

“Mail  Service” — The  Board  found  “that  the  public  con¬ 
venience  and  necessity  do  not  require  that  mail  be  carried  over 
any  of  the  routes  certificated.”  In  reaching  this  conclusion  the 
Board  noted:  (1)  that  none  of  the  applicants  was  pressing  for 
mail  authorization  and  some  of  them  preferred  not  to  carry 
mail;  (2)  that  the  Post  Office  Department,  while  not  taking  a 
position  on  the  applications,  “indicated  that  the  postal  service 
could  not  utilize  schedules  for  the  carriage  of  mail  on  irregular 
flight  frequencies  such  as  are  inherent  in  proposals  for  so-called 
demand  and  seasonal  services” ;  (3)  that  the  potential  market 
appears  to  be  sufficient  to  support  economic  operations  by  the 
carriers  we  are  certificating  *  *  *  without  subsidy  from 
the  government  in  the  form  of  mail  payments” ;  and  (4)  that 

“The  Board  referred  to  its  experience  in  attempting  to  allocate  costs 
In  the  Air  Freight  Rate  Investigation,  9C.A.B.  340  (1948),  where  it  had 
to  utilize  the  costs  of  the  all-cargo  carriers  because  of  the  impossibility 
of  segregating  the  freight  costs  of  the  multiple-service  carriers.  9  C.  A.  B. 
at  pp.  346,  348. 
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no  “advantage  would  accrue  to  the  public  #  *  if  these 

carriers  were  certificated  to  carry  mail  in  addition  to  freight.” 

The  Board  also  flatly  rejected  the  argument  that  its  action 
“would  be  merely  one  step  toward  ultimate  mail  certification,” 
with  the  statement  that  “Any  speculation  *  *  *  that  at 
some  other  time  and  in  some  other  circumstances  we  might 
arrive  at  some  other  conclusion  would  have  no  relevance  to  the 
issues  of  the  present  case”  (App.  II,  1477-80). 

“ Temporary  authorizations  required .” — Observing  that, 
“while  air  freight  is  certain  to  assume  an  important  place  in 
future  air  transport  operations,”  only  on  the  basis  of  “experi¬ 
ence”  can  “the  ultimate  pattern  of  service  that  will  best  meet 
the  need  of  the  public”  be  determined,  the  Board  found  that 
“public  convenience  and  necessity  clearly  require  temporary 
certification  of  a  limited  number  of  all-freight  carriers  at  this 
time.”  The  Board  then  made  clear  that  it  viewed  the  “certifi¬ 
cated  period”  as  a  “developmental  or  test  period”  which  would 
permit  stable  operations  over  a  “fair  trial  period”  and  afford  a 
basis  for.  a  “sound  appraisal”  of  the  situation  upon  which  “to 
chart  the  more  distant  course.” 

.  In  determining  the  length  of  the  test  period,  the  Board  con¬ 
sidered,  on  the  one  hand,  the  need  for  sufficient  time  to  permit 
the  all-property  carriers  to  establish  “stable  relationships  with 
financial  institutions”  and  “continuing  relationships  with 
shippers,”  some  of  whom  would  have  to  change  equipment  or 
facilities  to  use  air  freight,  and  on  the  other  hand,  the  fact  that 
the  applicants  were  ready  to  initiate  certificated  service 
promptly,  and  concluded  “that  temporary  authorization  for  a 
period  of  five  years  is  appropriate”  (App.  II,  1480-1). 

The  Board  then  summarized  its  conclusions  up  to  this  point 
in  the  following  paragraphs  (App.  II,  1481-2) : 

Upon  the  basis  of  the  evidence  of  record  we  are  con¬ 
vinced  that  there  is  an  air  freight  potential  sufficient  to 
justify  the  certification  of  three  all-cargo  carriers — two 
operating  transcontinental^  and  one  between  the  north 
and  south — from  the  applicants  in  the  present  case  for  a 
limited  period  of  five  years,  and  that  such  an  authoriza¬ 
tion  would  provide  the  kind  of  experience  necessary  to 
a  judgment  with  respect  to  the  permanent  policy  which 
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may  be  required  by  the  national  interest.  The  record 
makes  clear  that  such  an  authorization  would  not  affect 
the  competitive  balance  presently  existing  between  the 
present  all-cargo  carriers  and  the  certificated  carriers  or 
affect  adversely  the  latter.  Such  action  promises  to  be 
beneficial  not  only  to  the  interests  of  the  Nation’s  com¬ 
merce  but  to  the  national  defense  as  well  and  would 
contribute  to  the  fulfillment  iff  the  promotional  and 
developmental  purposes  of  the  Civil  Aeronautics  Act. 

We  have  not  overlooked  the  fact  that  the  carriers 
operating  under  section  292.5  have  in  general  incurred 
losses  from  their  freight-only  operations.  Indeed,  it 
appears  probable  that  the  carriers  selected  to  operate 
the  all-freight  routes  will,  at  least  in  the  initial  phases 
of  certificated  operations,  also  suffer  some  losses.  Such 
losses  would  seem  to  be  inevitable  in  the  transition  from 

•  #  •  m*  V*  «.  ^  N  •'  •  ^  .■  %  I 

operations  conducted  pursuant  to  a  temporary  exemp¬ 
tion  to  certificated  operations,  authorized  for  a  fixed 
period  of  time.  We  believe,  however,  that  with  in¬ 
genious  and  energetic  application  to  the  proper  realiza¬ 
tion  of  the  traffic  potential,  there  is  ample  reason  to 
conclude  that  these  carriers  will  achieve  economic  and 
profitable  operations  prior  to  the  expiration  of  the  tem¬ 
porary  period  for  which  the  certificates  are  being 

awarded.  .  - 

.  >  >  *.  _ 

“ Area  certification” — The  Board  then  turned  to  a  considera¬ 
tion  of  proposals  that  the  authorizations  of  property-only  car¬ 
riers  be  “worded  in  terms  of  geographically  defined  areas” 
rather  than  “limited  by  the  naming  of  specific  points.”  It 
found  that  such  proposals  incorporate  “features  which  appear 
sound  for  the  development  of  air  freight,”  in  that  they  “recog¬ 
nize  that  certain  items  move  sporadically,  or  seasonally,  from 
points  that  might  not  support  a  regular  air  service,  or  in  quanti¬ 
ties  that  could  not  be  handled  in  combination  planes.”  Noting 
that  “the  plan  purposes  to  serve  that  traffic  when  it  is  economi¬ 
cally  justified,  and  retain  flexibility  of  routing  between  points 
served,”  the  Board  expressed  the  view  that  “the  potential  traffic 
from  such  points  is  important  to  the  future  of  air  freight  for 
the  improvement  of  flow  balance  and  the  resultant  over-all 
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economies  that  can  be  translated  into  lower  rates.”  However, 
the  Board  found  that  “the  development  of  this  traffic  can 
equally  be  obtained  by  naming  specific  terminal  and  inter¬ 
mediate  points  to  be  served,”  without  risking  the  possible 
dilution  of  services  to  the  point  of  inadequacy  under  area  cer¬ 
tificates.  It  determined,  therefore,  to  name  terminal  and  inter¬ 
mediate  points.  It  also  decided  to  group  such  points  in 
accordance  with  the  areas  proposed  because  such  action  would 
“permit  a  flexibility  of  routing  and  operations  which  is  required 
by  the  public  convenience  and  necessity  for  the  development 
of  air  freight  traffic.” 

Before  leaving  this  subject,  the  Board  made  it  abundantly 
clear  that  the  form  of  the  temporary  authorizations  did  not 
operate  to  “relieve  air  freight  carriers  from  their  obligations 
under  section  404  (a)  of  the  Act  to  provide  adequate  service” 
(App.  n,  1482-3). 

“Selection  of  routes  ” — The  Board  stated  that  “the  selection 
of  the  routes  found  to  be  required  will  be  first  considered  for 
convenience  in  terms  of  areas,  with  such  points  named  within 
the  particular  areas  as  will  best  meet  the  needs  of  the  traffic.” 
This  approach  was  predicated  upon  the  “majority  of  data” 
having  been  presented  on  an  “area-to-area  basis”  and  the  fact 
that  such  a  route  structure  would  result  in  “the  widest  possible 
benefits  of  the  experiment  and  diffuse  the  benefits  of 
competition.” 

The  Board  reviewed  the  evidence  showing  the  surplus  or  de¬ 
ficiency  of  industrial  and  agricultural  products  for  each  of 
the  areas  involved,12  considered  the  data  with  respect  to  traffic 
flow  between  the  various  pairs  of  areas,  their  economic  and 
geographic  characteristics,  and  the  distances  between  them, 
and  concluded  that  “each  is  a  major  trading  area  in  the  United 
States  with  an  indicated  air  freight  potential  sufficiently  large 
to  warrant  inclusion  in  the  area  service  experiment.”  After 
assessing  the  relative  strength  of  the  various  areas  and  routes, 
the  Board  concluded  “that  there  is  a  need  for  the  certification, 
of  two  property-only  air  carriers  over  the  major  transconti¬ 
nental  route  connecting  the  California,  North  Central,  and 

“These  are  the  California,  Northwest,  North  Central,  Northeast,  Sooth- 
east,  Louisiana,  and  Texas  areas.  See  map,  App.  II,  1591. 


Northeast  areas.  The  first  of  these  can  logically 
service  to  the  Northwest  area  in  its  operations,  and 
wifi  include  the  Texas  area  intermediate  to  the 
North  Central  service.”  Because  neither  the  trail 
nor  the  distances  were  so  great  in ihe  north-south, 
the  eastern  part  of  the  country,  the  Board. oondad 
authorization  of  only  one  carrier '“to  operate  nort 


would  be  served  by  only  one  of  the  two  transcontinental  afi- 
property  earners;  except  that  Chicago  and:  New  York  would 
be  served  by  both  to  facilitate  trans-shipments  (App.  II, 
1484^91). 


II,  1491-5) 


“  At  this  point  la  Its  opinion  the  Board  considered'  the  certification  of 
Airnews  (App.  n, 1495-8),  which  raised  different  problems  than  those 
previously  considered  (App.  n,  1481,  note  81).  The  Boordfound  that 
Airnews  proposed  routes  wholly  within  Texas,  extending  from  San  Antonio 
to  Brownsville,  serving  six  cities  by  air  and  00  additional  points,  47  of 
which  have  no  air  service,  by  an  “integrated  airplane-truck  operation’*; 
that  the  “magic  valley"  south  of  San  Antonio  produced  many  agricultural 
commodities  “in  major  quantities  which  are  readily  adaptable  for  air  cargo 
shipment";  that  Braniff  has  “achieved  only  a  negligible  penetration”  of 
this  “rich  potential  market” ;  that  Airnews*  proposal  “lends  considerably 
greater  promise  to  a  much  larger  penetration  of  the  traffic  now  movlnrW 
surface  facilities";, that  the  certification  of  Airnews  would  be  in  the  politic 
Interest  since  it  would  benefit  the  communities  involved  and  other  air 


“Amendments  to  existing  certificates .” — The  Boaxd  noted 
that  its  route  authorizations  would  “permit  a  large  variety  of 
.services  *  *  *  which  we  believe  to  be  essential  to  measure 
the  feasibility  of  a  specialized  service  in  air  transportation”  but 
which  “would  not  be  possible  under  the  route  structures  of  the 
existing  certificated  carriers.”  “A  situation  of  this,  nature 
might  not  be  in  the  public  interest,”  the  Board  stated,  because 
it  would  prevent  a  “fair  comparison”  of  the  operations  of  the 
two  groups  of  carriers  and  might  “prejudice  the  rights  of  the 
existing  certificated  carriers  to  compete  on  an  equal  footing.” 
The  Board  indicated,  therefore,  that  “if  a  modification  of  au¬ 
thority  in  existing  certificates  is  required  by  the  presently  cer¬ 
tificated  carriers  for  the  transportation  of  property,  such  car¬ 
riers  should  seek  adjustment  of  their  certificates  and  this  Board 
will  give  expeditious  treatment  to  any  applications  seeking 
such  adjustment”  (App.  n,  1499-1500). 

“ Carriers  certificated — In  selecting  carriers,  the  Board  un¬ 
dertook  “to  weigh,  in  the  light  of  the  record,  all  the  various 
factors  relating  to  the  comparative  public  interest.”  Initially, 
the  Board  denied  five  applications  for  “failure  to  prosecute” 
(App.  II,  1453),  and  found  that  two  other  applicants  had 
failed  to  establish  that  they  were  “fity  wilting,  and  able.”  The 
application  of  Capital  Airlines,  Inc.,  the  only  certificated  car¬ 
rier  which  applied  for  additional  freight  authorization,  was 
denied  on  the  ground  that  “Capital  would  not  contribute  in 
any  substantial  manner  to  the  air  freight  experiment  if  it  were  I 
awarded  any  of  the  temporary  routes  found  to  be  required  by 
the  public  convenience  and  necessity.” 

The  Board  then  considered  Slick,  Flying  Tigers,  U.  S.,  and 

Willis  for  the  two  east-west  transcontinental  routes.  It  con- 

• 

Tiers  receiving  freight  for  trans-shipment  at  San  Antonio,  and  would  permit 
the  Board  to  gangs  the  effectiveness  of  an  air-track  operation;  that  the 
operation  shows  promise  of  financial  success  because  of  Airnews  assured 
loads  of  newspapers  southbound ;  that  the  necessity  for  Airnews  to  secure 
additional  authorizations  from  the  Interstate  Commerce  Commission  and 
the  Texas  Railroad  Commission,  Its  failure  to  cany  “substantial 
northbound"  in  the  past,  when  it  was  not  authorized  to  operate  as  a.  .eom- 
mon  carrier,  and  the  fact  that  Airnews  once  proposed  to  carry  mafi, 
a  service  which  is  not  needed  in  this  area,  do  not  requires  different  result; 
and  that  “Airnews  is  fit,  willing  and  aide  and  should  he  authorized  to 
conduct  the  services"  proposed,  with  the  limitations  noted. 
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dude  requests  for  such  points,  the  Board  is  of  the  opin¬ 
ion  that  such  exceptions  are  not  well  taken  in  view  of 
the  broad  scope  of  the  applications  of  the  successful 
applicants,  the  proceeding  and  the  proof  presented  at 
the  hearing.  Certain  other  exceptions  appear  to  be  re¬ 
statements  in  different  form  of  arguments  previously 
presented,  or  are  of  a  trivial  nature.  All  exceptions  not 
granted  by  modification  of  the  tentative  decision  by  this 
opinion  will  be  overruled  and  denied  by  the  order  to  be 

entered  herein. 

“Condvsums” — At  the  end  of  its  opinion,  after  the  introduc¬ 
tory  statement,  “In  accordance  with  the  foregoing  findings 
of  fact  and  condusions  and  upon  the  basis  of  all  the  facts  of 
record,  we  find:”,  the  Board  found,  among  other  things,  (1) 
in  four  separate  findings,  “that  the  public  convenience  and 
necessity  require”  that  Slick,  Flying  Tiger,  U.  S.,  and  Aimews, 
respectively,  “be  authorized  *  *  #  to  engage  in  air  trans¬ 
portation  with  respect  to  property”  over  the  particular  route 
(specified  in  detail)  each  was  selected  to  operate;  and  (2)  that 
Slick,  Flying  Tiger,  U.  S.,  and  Aunews  each  “is  fit,  willing^ 
and  able  to  perform  the  transportation  authorized  and  to  con¬ 
form  to  the  provisions  of  the  Act  and  the  rules,  regulations,  and 
requirements  of  the  Board  thereunder”  (App.  II,  1511-4). 

STATUTE  AND  BEGULAIION  INVOLVED 

The  provisions  of  the  Civil  Aeronautics  Act  of  1938  (52  Stat. 
973,  as  amended,  49  U.  S.  C.  401  et  seq.)  are  set  forth  in  the 
pamphlet  copy  of  the  Act  submitted  herewith. 

The  provisions  of  Section  292.5  (now  Part  295,  14  F.  R. 
3552),  of  the  Board’s  Economic  Regulations  (12  F.  R.  3079, 
14  C.  F.  R.  (1947  supp.)  §  292.5)  are  set  forth  in  the  mimeo¬ 
graphed  release  submitted  herewith. 

9  '  »  *  • 

8U3EKABY  07  ABGOVEHT 

The  Board’s  determinations  that  the  services  which  it  au¬ 
thorized  were  required  by  public  convenience  and  necessity 
and  that  the  carriers  certificated  were  fit,  willing  and  able 
to  perform  such  services  were  fully  supported  by  subsidiary 
findings  and  substantial  evidence.  Moreover,  they  were  the 


I.  The  Board’s  theory  of  decision  was  re 
It  did  not  assert  a  unique  power  to  ignore 
decide  the  case  upon  the  basis  of  matter! 
in  accordance  with  its  own  personal  de 
contend.  Instead,  it  rendereddecision  in 
motional  and  developmental  responsibilit 
terms  of  the  Act,  and  the  necessity  for  1 
upon  "future  estimates  as  well  as  current  facts.”: . .  0  , 

EL  The  Board  made  all  of  the  “jurisdMonal”  fndings  jer 
quired  by  section  401  of  the  Act*. -and  numerous  supporting 
subsidiary  findings.  By  such findings  at  -clearly  indicated  that 
it  had  exerdsed  the  authority  delegated  to  it  by  Congress,  arid 
afforded  an  appropriate  basje^for  judicial  review,  of  its  order. 
United  States  v.  Baltimore  &  Ohio  Railroad  Co.,  293  U.  S. 

454,463-4(1935). 

III.  The  Board  did  not  refuse  to  consider  the  evidence  re- 


under  ..the.  plain 


Section  292.5  of  its  Economic  Emulations  in  reaching  its 
decision.  It; did  reject  petitioners’  contention, that  the  appli- 
cations  of  the:  propertynwily  carriers  had  to  be  denied  solely 
because  they  foiled  ?.#o*  achieve  their,  estimates  or  profitable 
operations  under  292J>.  For  a  number  of  cogent  reasons,  the 
Board  found  that  the  results  of  operations  under  292£  were 
not  representative  of.,  what  the  ^results  of  operations  by  the 
property-only  carriers  would  be  under  certificates  of  conven¬ 
ience  and:  necessity,  a  determination  that  rested  within  its 
sound  discretion.  Secretary  qf  A^riodture  v.  Central  Roig 
Refining  Co.,  338  U_  S.  604,  612r4  (1950).  The  Board’s  con¬ 
clusion  that  the  property-only  carriers  would  achieve  profitable 
operations  under  certificates  finds  support  in  the  growth  in 
the  industry,  the  large  potential  air  freight  market,  the  near¬ 
profit  position  achieved  by  the  cargqcamere,  the  elimination 
of  the  handicaps  prevalent  under  292.5,  and  the  .benefits  from 
the.  stability  arising  from  the  issuance  of  certificates.  This 
reasonable  prediction,  expressing,  the  judgment  of  the  expat 
tribunal  upon-  its  appraisal  of:  the  substantial;  evidence  of  rec¬ 
ord,  is  not  open  to  independent  review  by  the  courts.  Railroad 


Commission  v.  Rowan  A  Nichols  QU  Co.,  310  U.  S.  573, 580-4 
(1040).  In  fact,  the  Board’s  prediction  has  been  verified  by 


IV.  The  Board’s  determination  that  “there  is  an  existing 


ton-miles  annually”  was  predicated  upon  detailed  subsidiary 
findings  which  were  fully  supported  by  substantial  evidence. 
A  potential  air-freight  market  of  that  size  was  reasonably  found 
to  exist  on  the  basis  of  evidence  as  to  (a)  rate-volume  relation¬ 
ships  of  other  types  of  surface  and  air  transport,  (b)  the  diver¬ 
sion  of  surface  traffic  (particularly  first-class  rail  express)  to 
air  freight,  (c)  the  susceptibility  of  particular  commodities 
to  movement  by  air  freight,  and  (d)  the  expert  opinion 
evidence  of  record.  In  view  of  the  nature  of  the  determina¬ 
tion,  there  was  no  need  for  the  Board  to  assign  a  precise  weight 
to  each  bit  of  evidence  and  reach  its  conclusion  by  adding 
up  a  column  of  figures.  Secretary  of  Agriculture  v.  Central 
Roig  Refining  Co.,  supra ;  United  Air  Lines,  Inc.  v.  Civil  Aero¬ 
nautics  Board,  155  F.  2d  169,  81  App.  D.  C.  69  (1946).  The 
‘judgment  and  prediction”  as  to  air  freight  potential, 
supported  by  substantial  evidence,  is  final.  S.  E.  C.  v. 
Centred  Illinois  Securities  Corp.,  336  U.  S.  96, 126  (1949). 

V.  The  Board's  determination  that  the  certification  of  a 
“limited  number'’  of  cargo  carriers  would  not  “affect  adversely” 
the  certificated  carriers  or  disrupt  the  competitive  balance 
existing  between  them  and  die  property-only  carriers  was  fully 
Supported  by  subsidiary  findings  which  were  in  turn  supported 
by  substantial  evidence.  Considerably  less  than  4%  of  the 
revenues  of  the  certificated  carriers  were  subject  to  possible  di¬ 
version  by  the  certification  erf  the  property-only  carriers.  Even 
in  this  limited  area,  the  Board  found  that  there  would  be  no 


lowing  that  in  the  past  they  had  increased  substantially  both 
the  volume  and  the  share  of  air  freight  they  carried  notwith¬ 
standing  the  competition  of  the  property-onlycarriers,  and,  in 
fact,  had  shown  a  greater  growth  at  competitive  points  than  at 
noncompetitive  points.  The  Board  also  predieted  a  “likeli¬ 
hood  of  continuing  growth”  ofthischaracterfor  both  groups 
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tation  authorized  by  itaorder. 
and  promotional  functions. 


California.  Services,  4  C.  A.  B.  373,  374-5  (1943j). 
Commerce  Commission  v.  Parker k 326 U.  S.  60. 66 
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in  which  the  areas  ware  to  be  joined  and  the  number  of  routes 
required  by  public  convenience  and  necessity.  Finally,  the 
Board  selected  the  terminal  and  intermediate  points  from  which 
the  present  and  potential  needs  of  air-freight  traffic  could  best 
be  met. 

The  contrasting  method  urged  by  the  petitioners  is  that  with 
respect  to  each  of  the  “thousands”  of  pairs  of  points  between 
which  service  was  authorized,  the  Board  should  have  examined 
the  traffic  flow  and  the  adequacy  of  existing  services,  and  de¬ 
termined  the  need  for  additional  services.  This  method  is  un- 
sound  because  ( 1 )  there  are  no  tested  or  accepted  data  available 
from  which  the  potential  air-freight  traffic  between  each  pair 
of  points  can  be  determined;  (2)  it  is  not  administratively  fea¬ 
sible  to  make  the  thousands  of  determinations  required  by  such 
method;  and  (3)  even  if  it  were  possible  and  practicable  to 
make  point-to-point  determinations,  they  would  not  afford  a 
basis  for  the  policy  decision  as  to  whether  the  developmental 
needs  of  air  freight  for  “flexibility  of  routing  and  operations” 
to  meet  “fluctuating  and  seasonal  traffic  demands”  were 
satisfied. 

The  method  of  selecting  routes  and  points  followed  by  the 
Board  was  certainly  a  permissible  one,  and  its  determinations 
were  supported  by  substantial  evidence.  Their  validity  is  not 
destroyed  by  the  fact  that  such  determinations,  because  of  then- 
nature  and  the  new  and  undeveloped  state  of  the  air-freight 
industry,  involved  large  areas  of  judgment. 

VIII.  The  Board’s  ultimate  findings  that  Flying  Tiger, 
Slick,  and  U.  S.  Airlines  were  “fit,  willing,  and  able”  to  perform 
the  services  authorized  were  fully  supported  by  subsidiary 
findings.  The  subsidiary  findings  with  respect  to  U.  S.,  while 
perhaps  “inartistic,”  nevertheless  clearly  expressed  the  Board’s 
conviction  that  this  operating  carrier  was  financially  able  to 
conduct  the  services  certificated.  United  States  v.  Pierce  Auto 
lines,  327  U.  S.  515, 533  (1946).  The  Board’s  findings  of  fit¬ 
ness  and  ability,  including  those  relating  to  financial  ability, 
were  soundly  grounded  on  substantial  evidence  of  record.  All 
of  the  carriers  certificated  were  conducting  substantial  air¬ 
freight  operations,  they  had  flight  and  ground  equipment,  they 
had  trained  executive,  sales,  and  operating  personnel,  and  each 


had  a  substantial  net  worth.  Their  earnings  during  the  de¬ 
velopmental  period,  although  subject  to  many  handicaps,  were 
nearing  the  break-even  point,  and  the  Board  was  justified  in 
concluding  that  they  would  achieve  profitable  operations  under 
their  certificates.  < 

EX.  The  Board’s  certification  of  Aimews  to  operate  inte¬ 
grated  air-truck  routes  within  the  State  of  Texas  was  reasonable 
and  proper.  The  need  for  such  service  southbound  was  estab¬ 
lished  by  existing  traffic  flows  in  Aimews’  contract  operations. 
There  was  a  substantial  potential  movement  of  agricultural 
produce  and  seafood  northbound  which  had  not  been  pene¬ 
trated  by  existing  carriers.  The  certification  of  Aimews  would 
serve  to  develop  that  traffic  without  harm  to  other  carriers  or 
cost  to  the  Government.  The  certification  would  thus  benefit 
the  communities  receiving  air  service  for  the  first  time,  benefit 
connecting  carriers  at  the  northern  terminus  of  the  route,  and 
afford  the  Board  an  opportunity  to  observe  the  potentialities 
of  a  combined  air-truck  operation.  . 

The  overwhelming  weight  of  the  evidence  required  the  con¬ 
clusion  reached  by  the  Board  that  Aimews  was  “fit,  willing,  and 
able”  to  perform  the  services  authorized.  Aimews  had  been 
conducting  contract  operations  successfully  for  some  time,  it 
had  flight  and  other  equipment  and  trained  personnel,  it  was 
soundly  financed  and  had  practically  unlimited  financial  back¬ 
ing,  it  had  assured  south-bound  loads  sufficient  to  insure  the 
financial  success  of  its  undertaking,  it  had  a  proper  organiza¬ 
tional  basis,  and  it  presented  a  competent  plan  for  the  conduct 
of  the  service. 

X.  The  issuance  of  temporary  certificates  of  public  con¬ 
venience  and  necessity  on  an  experimental  basis  is  clearly 
within  the  Board’s  authority  under  sections  401  (d)  (2)  and  2 
of  the  Act.  Braniff  Airways,  Inc.  v.  Civil  Aeronautics  Board , 
147  F.  2d  152,  79  App.  D.  C.  341  (1945);  American  Airlines, 
Inc.,  et  al.  v.  Civil  Aeronautics  Board ,  178  F.  2d  903  (7th  Cir., 
1949).  The  Board  exercised  its  authority  only  upon  a  finding 
that  the  public  convenience  and  necessity  presently  required 
such  an  experiment.  In  view  of  the  new  and  undeveloped 
state  of  the  air-freight  industry  the  Board’s  determination  to 
conduct  an  experiment  was  patently  reasonable.  In  conform- 


\ 


ity  with  its  duties  and  the  record  the  Board  could  not,  in  good 
conscience,  have  either  throttled  the  industry  or  established  it 
on  a  permanent  basis,  the  only  alternatives  recognized  by 
petitioners. 

XI.  The  certificates  issued  by  the  Board  named  the  “termi¬ 
nal  points  and  intermediate  points”  to  be  served  and  specified 
“the  service  to  be  rendered”  (carriage  of  property),  in  con¬ 
formity  with  section  401  (f )  of  the  Act.  '  There  is  no  require¬ 
ment  that  the  Board  specify  in  the  certificate  a  “definite  and 
certain”  amount  of  service  to  be  rendered;  in  fact  section  401 
(f )  prohibits  the  Board  from  restricting  “the  right  of  an  air 
carrier  to  add  to  or  change  schedules.”  Section  404  (a)  of  the 
Act  does  require  air  carriers  to  provide  “adequate  service”  and 
the  Board  unequivocally  stated  that  it  did  not  propose  to 
relieve  air  freight  carriers  of  that  obligation.  Air  freight  serv¬ 
ice  is  adequate,  however,  if  it  meets  the  needs  of  shippers, 
which  frequently  reflect  fluctuating  and  seasonal  demands.  A 
“definite  and  certain”  amount  of  service  per  day,  or  other  period 
of  time,  is  not  required  and  cannot  be  specified.  This  does  not 
mean  that  the  Board  issued  “area”  certificates;  it  did  not. 
The  certificates  named  terminal  points  and  intermediate  points 
and,  although  tailored  to  the  requirements  of  public  con¬ 
venience  and  necessity  in  the  air  freight  industry,  complied  with 
section  401  (f). 

XII.  The  applications  of  the  property-only  carriers  and  the 
proceedings  held  thereon  were  broad  enough  to  permit  the 
Board  validly  to  authorize  the  services  certificated.  Civil 
Aeronautics  Board  v.  State  Airlines,  Inc.,  338  U.  S.  572  (1950). 
In  most  instances  the  application  of  the  carrier  certificated 
specifically  covered  the  services  it  was  authorized  to  perform. 
In  every  instance,  the  points  certificated  (1)  were  within  the 
general  compass  of  the  applications  of  the  successful  applicants, 
(2)  were  within  the  scope  of  other  applications  in  the  con¬ 
solidated  proceeding,  and  (3)  were  the  subject  of  proof  at  the 
hearings. 

XIII.  The  contention  that  the  Board  violated  section  8  (b) 
of  the  Administrative  Procedure  Act  by  failing  to  rule  sep¬ 
arately  on  each  and  every  one  of  the  more  than  200  exceptions 
taken  to  its  tentative  derision  was  not  raised  before  the  Board 


and  should  not  be  considered  here.  Civil  Aeronautics  Act, 
section  1006  (e);  Seaboard  &  Western  Airlines,  Inc.  v.  Civil. 
Aeronautics  Board,  183  F.  2d  975,  —  App.  D.  C. —  (1950)  ; 
Marshall  Field  &  Co.  v.  National  Labor  Relations  Board,  318 
U.S.  253  (1943).  Even  if  the  contention  were  to  be  considered, 
it  has  no  merit.  The  Board  expressly  stated  that  it  had  con¬ 
sidered  all  exceptions.  It  made  numerous  changes  in  its  final 
opinion  in  response  to  various  exceptions.  And  it  included  a 
paragraph  in  its  opinion  discussing  the  exceptions  generally 
and  pointing  out  that  some  were  merely  “restatements  *  *  * 
of  arguments  previously  presented”  and  that  others  were  of 
a  “trivial  nature.”  Moreover,  in  the  course  of  its  opinion  the 
Board  discussed  the  subject-matter  of  all  of  the  material  ex¬ 
ceptions  and,  either  directly  or  by  necessary  implication,  indi¬ 
cated  its  disposition  thereof  and  its  reasons  therefor.  Neither 
the  language  of  section  8  (b)  of  the  Administrative  Procedure 
Act  nor  its  legislative  history  requires  more. 


The  central  issue  of  this  case  concerns  the  proper  function  Of 
the  Civil  Aeronautics  Board.  After  exhaustive  consideration 
of  a  large  record  in  the  making  of  which ’all  interested  parties 
had  full  opportunity  to  be  heard,  the  Board  has  reached  a  de¬ 
cision  that  a  new  kind  of  commercial  air  transportation  should 
be  inaugurated — an  air  service  involving  carriage  of  property 
only.  On  an  experimental  5-year  basis,  the  Board  has  found 
certain  property-only  routes  to  be  required  by  the  public  con¬ 
venience  and  necessity,  and  it  has  selected  carriers  which,  it 
deems  fit,  willing,  and  able  to  operate  these  routes.  Peti¬ 
tioners — eight  existing  certificated  combination  passenger,  mail, 
and  freight  earners — are  here  attacking  the  Board’s  decision  on 
every  conceivable  ground.  We  have  tried  to  answer  all  these 
contentions  fully  and  fairly;  we  regret  that  in  view  of  the 
prolixity  of  the  points  raised  in  the  copious  briefs  of  petitioners 
we  have  felt  it  necessary  to  submit  a  brief  of  this  length.  Al¬ 
though  many  of  the  points  raised  border  on  the  frivolous, 
their  analysis  and  refutation  requires  space.  . 
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We  think  it  fair  to  say  that,  despite  the  many  serious  charges 
of  disregard  of  the  law  and  the  evidence  which  petitioners  have 
hurled  against  the  Board,  their  real  position  is  that  as  existing 
carriers  they  have  a  vested  right  that  new  competitors  should 
not  be  certificated  by  the  Board  unless  it  can  be  shown  that 
existing  services  are  inadequate,  and  that  a  necessity  for  the 
additional  service  authorized  can  be  demonstrated  conclusively. 
Petitioners  seek  to  free  themselves  from  the  competition  of  the 
only  unsubsidized,  specialized  common  carriers  of  air  freight 
and  thereby  to  preserve  the  new  air  cargo  industry  as  the  do¬ 
main  of  existing  all-purpose  carriers. 

Petitioners,  if  they  are  to  prevail  here,  must  do  more  than 
show  that  a  reasonable  man  or  a  reasonable  board  could  have 
reached  a  different  conclusion  than  was  reached  by  the  Board 
here.  They  must  show  failure  of  the  Board  to  make  required 
findings,  or  that  there  was  a  lack  of  substantial  evidence  to  sup¬ 
port  those  findings.  To  meet  this  burden  petitioners  have  de¬ 
vised  the  technique  of  insisting  upon  findings  and  evidence 
which  demonstrate  to  a  mathematical  certainty  the  future 
growth  of  a  new  industry.  Since  the  findings  and  the  evidence 
do  not,  and  in  the  nature  of  things  could  not,  meet  this  impos¬ 
sible  standard,  petitioners  assart  that  the  order  must  be  set 
aside. 

It  seems  obvious  that  a  decision  as  to  whether  property-only 
air  transportation  should  have  a  place  in  the  national  air  picture 
is  one  calling  peculiarly  for  administrative  judgment  and  dis¬ 
cretion.  And  the  Board  has  wisely  treated  this  uncharted  field 
as  one  which  requires  cautious  experimentation  rather  than 
final  decisions  at  this  time.  Petitioners,  however,  attack  not 
only  the  Board’s  power  to  certificate  new  carriers  in  the  absence 
of  proof  positive  that  such  certification  is  indispensable  to  the 
proper  development  of  the  air-freight  industry,  but  the  power 
of  the  Board  to  make  such  a  decision  on  an  experimental  basis 
as  well. 

We  propose  to  show  that  the  Board  made  all  findingg  re¬ 
quired  by  the  Act  or  necessary  to  a  reasonable  exercise  of  in¬ 
formed  judgment  as  to  the  probable  air-freight  potential  which 
exists  and  the  methods  which,  in  the  public  interest,  ahnidd 
be  used  to  develop  that  potential,  and  that  the  Board’s  findings 
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L  The  theory  of  the  Board’s  decision  was  proper 

:£8g£  .  ■ 

The  point  most  universally  raised  and  seriously  pressed  by 
petitioners  as  a  basis  for  overturning  the  Board *s  order  is  that 
the  Board  adopted  an  improper  theory  of  decision  (American, 
9-23;  C&S,  12-13;  Delta,  lfi-19;  Eastern,  4B-57;  Northwest, 
22-24;  TWA,  6-18;  United;  29-37). 14  It  is  charged  that  the? 
Board  “asserted  that  the  record  need  not  be  the  basis  of  its 
decision,  that  Congress  had  delegated  to  the  Board  *  *  * 
authority  to  adjudicate  in  reliance  upon  matters  not  of  record” 
(American  9),  that  “the  attitude  of  the  Board,  as  expressed  (in 
its  opinion],  seems  to  be  that  it  felt  itself  free  to  accept  or  to 
ignore  the  evidence  or  contentions  of  any  party”  (Delta  17), 


find  a  proposed  service  will  develop  air  commerce  TOttaut  re¬ 
gard  to  the  evidence  of  record”  (Northwest  23),  that  the  Boaircl 
“claims  that  it  is  exempted  by  the  Act  from  the  requirement 
that  it  base  its  decisions  upon  findings  of  fact  supported  by 
substantial  evidence”  (TWA  6),  that  “three  members  felt  that 
they  were  not  bound  by  the  evidence  in  the  record  and  were 


they  felt  would  be  in  the  public  interest”  (CAS  12),  and  that 
the  Board  “purported”  to  “substitute  ‘visions7  “  for  evidence” 
and  “intended  to  and  did,  substitute  intuition  for  evidence” 
(Eastern  51)”  These  shocking  charges  are  totally  without 
foundation. 

The  Board  neither  holds,  nor  acted  upon,  the  view  that  in 
rendering  decisions  it  may  “ignore”  the  evidence  of  record,  or 
act  upon  the  basis  of  “visions”  or  “intuition”  or  “conjecture”  or 


u  References  dted  In  this  manner  are  to*  tbp  briefs  of  the  individual  pe- 
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Son,  the  quotation 

marks  are  apparently  intended  to  indicate,  that  “visions” 
different  from  visions. 

.  ,  V-  ..'yi 

*pt  to  theBoard’a 

Tentative  Opinion  on  the  grounds  advanced  here  (See 
2304-14).  See  ppi  87-88;  infra. 

App.  n,  2278-00, 

or  avoid  the  necessity  for  making  findings  of  fact  based  upon 
such  evidence,  or  decide  the  issues  upon  any  basis  other  than 
by  application  of  the  appropriate  statutory  standards  to  “the 
record”  (App.  II,  1457).17 

The  question  before  the  Court  is  whether  the  Board  did  the 
things  it  is  charged  with  doing,  not  whether,  on  the  assumption 
that  it  did  them,  its  actions  were  proper.  In  our  view,  there¬ 
fore,  the  resolution  of  this  issue  does  not  require  the  Court  to 
determine  the  precise  scope  and  application  of  sections  2, 401, 
406, 1005  (b)  and  1006  (e)  of  the  Act  or  sections  2  (d),  2  (e), 
5, 7  (c),  7  (d),  8  (b),  and  10  (e)  of  the  Administrative  Proce¬ 
dure  Act,  with  which  petitioners  seek  to  embroil  the  Court.3* 

The  contention  that  the  Board  “asserted”  a  power  allegedly 
to  act  in  the  manner  described  above  rests  primarily  on  a 
passage  from  its  opinion  in  which  it  undertook  to  explain  the 
‘‘nature  of  the  issues”  before  it  (App.  II,  1472-4).  At  the 
outset  the  Board  stated,  “In  view  of  the  contention  which  has 
been  advanced  that  the  factual  evidence  of  record  is  not  suffi¬ 
ciently  substantial  to  justify  the  certification  of  any  all-cargo 

carriers,  it  is  essential  in  disposing  of  the  present  case  that  we 

» 

*  Nine  days  after  the  challenged  order  was  “Issued”  (App.  I,  2),  so 
promptly  as  to  constitute  a  part  of  the  res  gestae,  the  Board,  In  answer  to 
a  petition  for  stay  filed  by  American  three  days  earlier,  stated: 

“At  no  place  [in  its  opinion]  did  the  Board  in  any  way  indicate  that  in 
reaching  its  decision  it  could  ignore  parts  of  the  record,  disregard  the 
weight  of  the  evidence,  or  the  necessity  to  make  adequate  find¬ 
ings.”  •  •  • 

“It  is  perfectly  dear,  therefore,  that  petitioner’s  argument  *  •  * 
is  wholly  fictional." 

Respondent's  Objections  To  Petition  for  A  Stay,  filed  August  11,  1949, 
in  No.  10374. 

"It  does  not  follow  that  we  agree  with  all  of  petitioners’  views  with 
respect  to  these  statutory  provisions;  they  are  immaterial.  Cf.  United 
States  v.  Pierce  Auto  Lines,  827  U.  S.  515,  530  (1946),  where  the  court 
said,  “But  in  doing  so  [this  Court]  has  not  undertaken  to  make  S  ffitjab  of 
sticking  squarely  within  the  four  corners  of  the  specific  record  in  admin¬ 
istrative  proceedings  or  of  pinning  down  such  agencies,  with  reference  to 
fact  determinations,  even  more  rigidly  than  the  courts  in  strictly  judicial 
proceedings.  On  the  contrary,  in  the  one  case  as  in  the  other,  the  mere 
fact  that  the  determining  body  has  looked  beyond  the  record  proper  does 
not  invalidate  its  action  unless  substantial  prejudice  is  shown.  Market 
Street  JR.  Co.  v.  Railroad  Commission,  324  U.  a  548, 561-562;  cf.  Opp  Cotton 
Mitts  v.  Administrator,  812  U.  S.  126, 154-155.” 
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keep  in  mind  the  nature  of  the  basic  issue  involved/’  It  has 
been  suggested  that  this  statement  constituted  an  admission 
that  the  record  did  not  contain  substantial  evidence  to  support 
the  Board’s  findings  and  conclusions  (Eastern  51,  TWA  8). 
This  strained  construction  is  unwarranted.  Actually,  the  evi¬ 
dence  in  the  record  in  support  of  the  Board’s  position  was  so 
compelling  that  the  Board  felt  that  an  attack  on  its  substan¬ 
tiality  could  only  be  based  cm  a  misconception  of  the  issue  to  be 
decided.  It  was  for  this  reason  alone  that  the  Board  undertook 
to  elucidate  the  nature  of  the  issue;  not  to  assert  its”  power  to 
“ignore”  the  evidence  and  “adjudicate  in  reliance  upon  matters 
not  of  record.” 

The  concluding  paragraph  of  the  Board’s  discussion  of  this 
subject  makes  this  abundantly  dear.  The  Board  stated  (App. 
II,  1473-4) : 

Considered  in  the  light  of  the  above  statement  and 
the  developmental  nature  of  the  function  involved  in 
the  issue  before  us,  we  cannot  agree  with  the  contention 
that  the  issue  of  public  convenience  and  necessity  in  the 
present  case  is  to  be  resolved  solely  upon  the  basis  of  past 
and  current  facts  whose  weight  must  be  strictly  weighed 
as  in  the  adjudication  of  a  factual  issue  in  a  court  of  law. 
Our  decision  must  also  take  into  account  and  give  appro¬ 
priate  weight  to  broad  considerations  of  future  welfare 
related  to  the  development  of  a  new  type  of  air  com¬ 
merce  which  until  a  comparatively  recent  time  has 
received  little  attention.  Such  an  approach  must  neces¬ 
sarily  be  predicated  upon  future  estimates  as  well  as 
present  facts  for  it  is  keyed  to  future  goals  and  an  effort 
to  envisage  the  shape  of  things  to  come.  [Italics 
added.] 

It  is  immediately  evident  from  the  foregoing,  particularly 
the  emphasized  words,  that  the  Board  distinguished  between, 
“present  facts”  and  “future  estimates”  and  indicated  the  neces¬ 
sity  for  considering  both  in  deciding  the  case.  This  language 
will  not  permit  a  conclusion  that  the  Board  “asserted”  a  power 
to  disregard  the  evidence  and  the  facts.  The  distinction  which 
the  Board  drew  between  “present  facts”  and  “future  estimates” 
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is  one  which  has  also  been  drawn  by  the  Supreme  Court.  In 
S.  E.  C.  v.  Central  Illinois  Corp.,  338  U.  S.  96  (1949),  Mr. 
Justice  Rutledge  stated  for  a  unanimous  court  that,  “Admin¬ 
istrative  finality  is  not,  of  course,  applicable  only  to  agency 
findings  of  ‘fact’  in  the  narrow,  literal  sense.  The  Commis¬ 
sion’s  findings  as  to  valuation,  which  are  based  upon  judgment 
and  prediction,  as  well  as  upon  ‘facts’  *  *  *  are  not  sub¬ 
ject  to  reexamination  by  the  court  unless  they  are  not  supported 
by  substantial  evidence  or  were  not  arrived  at  ‘in  accordance 
with  legal  standards’  ”  (338  U.  S.  at  p.  126). 

This  distinction  was  exemplified  by  other  passages  from 
the  Board’s  opinion.  Thus,  the  Board  pointed  out  that  the 
issue  before  it  “is  primarily  promotional  in  character  and  re¬ 
lates  to  developmental  rather  than  purely  regulatory  pur¬ 
poses”  and  that  “this  characteristic  of  the  statutory  scheme,” 
which  the  Board  later  elaborated,  “serves  to  distinguish  the 
Civil  Aeronautics  Board  from  judicial  tribunals  and  even  from 
many  regulatory  bodies.”  Courts  customarily  determine  and 
declare  rights  on  the  basis  of  past  or  present  facts  “in  the 
narrow,  literal  sense”  rather  than  upon  “facts”  based  upon 
“judgment  and  prediction”  which  embody  determinations  of 
policy."  And  “many  regulatory  bodies”  are  in  the  same  cate¬ 
gory.  For  example,  the  determination  by  the  National  Labor 
Relations  Board  of  the  commission  of  an  unfair  labor  practice, 
or  by  the  Federal  Trade  Commission  of  an  unfair  method  of 
competition,  or  by  the  Board  of  a  violation  of  the  Civil  Aero¬ 
nautics  Act,  even  though  made  by  an  expert  administrative 
tribunal,  only  requires  findings  with  respect  to  past  or  present 
facts.20  In  contrast,  the  issue  before  the  Board  required  it 

*  See  Federal  Communications  Commission  v.  PottsviUe  Broadcasting  Co ., 
300  U.  S.  134.  142-144  (1940).  The  Board’s  opinion  contains  a  relevant 
excerpt  from  the  Court’s  opinion  (App.  II,  1473). 

**  See  Durham  and  Feldstein.  Regulation  As  A  Tool  In  The  Development 
Of  The  Air  Freight  Industry ,  34  Virginia  Law  Review  (October  1948)  709, 
790.  In  an  effort  to  controvert  the  Board’s  statement  that  its  promotional 
and  developmental  functions  serve  to  distinguish  it  from  “many  regulatory 
bodies”,  petitioners  cite  examides  of  other  agencies  which  have  such  func¬ 
tions  (American  10-11,  Delta  18-19,  Eastern  55,  United  31-32) .  The  Board’s 
statement  itself  recognizes  the  existence  of  such  agencies.  Petitioners' 
comments  shed  no  light  on  the  purport  of  the  Board’s  opinion,  but  only 
serve  to  illuminate  their  unwillingness  to  understand  what  the  Board 


also  to  make  factual  determinations  involving  “judgment  and 
prediction”  since  its  function  was  to  promote  and  develop  a 
sound  air  transport  system  to  satisfy  both  the  present  and 
future  needs  of  the  commerce  of  the  United  States  and  the 
national  defense,  as  required  by  sections  2  and  401  of  the  Act. 
The  Board's  opinion  aptly  drew  this  distinction.  See  United 
States  v.  Pierce  Auto  Lines,  327  U.  S.  515,  529-530  (1946). 

The  confusion  arises  from  petitioners'  insistence  that  the 
Board's  exposition  of  the  nature  of  the  issue  in  the  case  be 
treated  as  an  assertion  of  power  to  disregard  evidence.  It 
would  be  irrational  to  believe  that  if  the  Board  were  asserting 
the  “unique  power”  to  ignore  the  evidence  of  record,  it  would 
not  have  made  some  reference  to  that  “power,”  or  at  least  to 
“power” ;  yet,  it  did  not.  The  numerous  and  repeated  allega¬ 
tions  of  petitioners  that  the  Board,  in  this  passage  of  its  opin¬ 
ion,  was  delineating  its  “powers”  is  totally  without  foundation. 
Early  in  its  opinion,  the  Board  stated  that  section  401  (d)  (1) 
of  the  Act  sets  forth  the  “tests”  to  be  applied  in  passing  upon 
the  individual  applications,  that  the  “central  question  *  *  * 
is  whether  the  public  convenience  and  necessity  require  the 
certification  of  services  by  carriers  devoting  their  entire  efforts 
to  the  carriage  of  freight,”  that  “the  guiding  considerations 
*  #  *  are  contained  in  section  2  of  the  Act,”  and  that 
such  considerations  “are  broad  statements  of  legislative  pur¬ 
pose,  and  are  to  be  read  by  us  in  the  whole  and  in  their  statu¬ 
tory  context”  ( App.  II,  1456-7) .  Within  this  framework,  the 
Board  went  on  to  emphasize  the  role  of  the  promotional  and 

plainly  stated.  For  a  statement  of  the  differences  in  the  promotional  re* 
spo  risibilities  of  the  Board  and  the  Interstate  Commerce  Commission, 
referred  to  by  Member  Ryan  at  oral  argument  (App.  II,  1403) ,  see  Cunning* 
ham,  The  Transportation  Problem,  25  Harvard  Business  Review  (Autumn 
1946),  58,  62-63.  See  also  Durham  and  Feldstein,  id.,  at  p.  789.  Eastern’s 
contention  that  the  National  Labor  Relations  Board  has  promotional  func¬ 
tions  under  the  National  Labor  Relations  Act  (Eastern  55)  is  true  insofar 
as  the  issuance  of  remedial  orders  is  concerned,  but  it  has  no  application 
to  the  determination  of  the  existence  of  an  unfair  labor  practice.  It  is 
Interesting  to  note  that  the  leading  cases  on  “substantial  evidence'*  cited 
by  petitioners  (Eastern  55,  TWA  14-15)  arose  under  the  National  Labor 
Relations  Act  and  concerned  the  question  whether  the  Labor  Board’s  de¬ 
termination  of  past  “facts  in  a  narrow,  literal  sense”  were  supported  by 
substantial  evidence. 
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developmental  objectives  of  the  Act  in  the  particular  circum¬ 
stances  before  it 

That  petitioners  are  attempting  to  twist  and  warp  the  Board's 
opinion  to  fit  the  legal  theory  they  have  created  is  evident 
not  only  from  the  lack  of  any  rational  relationship  between 
the  Board’s  statements  and  petitioners’  charges,  but  also  from 
other  arguments  they  have  advanced.  Thus,  it  is  asserted 
that  the  cases  cited  by  the  Board  (App.  II,  1473-4)  "as  sup¬ 
porting  its  position  that  its  Orders  may  be  based  on  visions 
and  not  evidence,  are  not  in  point”  (Eastern  56;  to  like  effect, 
TWA  11).  Since  the  Board  did  not  take  such  a  position,  it  is 
'  not  surprising  that  the  cases  are  not  in  point.  The  Board  did 
take  the  position  that  its  decision  "must  necessarily  be  pred¬ 
icated  upon  future  estimates  as  well  as  present  facts,”  and  the 
cases  it  cited  not  only  confirm  the  meaning  of  its  statement 
but  support  the  propriety  of  its  view.  To  anyone  genuinely 
interested  in  ascertaining  the  Board’s  views,  the  cited  cases 
are  welcome,  clarifying  guides  but  to  anyone  bent  on  foist¬ 
ing  an  erroneous  legal  theory  on  the  Board,  they  are  just  “not 
in  point.” 

Again,  United  argues  that  the  Board  "could  not  have  found, 
on  the  basis  of  substantial  evidence,  that  the  losses  and  bank¬ 
ruptcies  [of  the  applicants]  did  not  occur  or  that  the  losses 
could  be  converted  into  profits  by  means  of  the  substitution 
of  temporary  certificates  for  an  exemption  order.  Therefore, 
the  majority  relied  upon  promotion  instead  of  proof’  (United 
34).  This  argument,  if  assumed  to  be  true,  does  not  estab¬ 
lish  that  the  Board  "asserted”  a  power  to  disregard  evidence 
or  to  decide  the  case  upon  the  basis  of  matters  not  of  record. 
Moreover,  the  argument  is  fallacious.  The  question  of  pub¬ 
lic  convenience  and  necessity  need  not  be  decided  solely  on 
the  basis  of  whether  the  applicants  incurred  losses.  Nor  is 
there  an  irrebuttable  presumption,  as  United  seems  to  believe, 
that  if  losses  have  been  incurred  in  the  past  they  will  be  incurred 
in  the  future ;  clearly  the  circumstances  under  which  the  losses 
were  incurred,  the  pattern  of  growth  of  the  carriers  and  the 
industry,  and  the  circumstances  under  which  operations  will  be 
conducted  in  the  future,  are  solid  bases  for  a  finding  that  losses 
will  turn  into  profits.  Plainly,  the  weight  to  be  accorded  evi- 


•  •  «  r  •  ^  |*  •  /  •  f 

dence  and  the  conclusions  to  be  drawn  therefrom  axe  matters 
rested  with  the  expert  judgment  of  the  Board. 

Petitioners  also  rely  heavily  on  the  fact  that  the  order  was 
issued  by  a  divided  board  (United  32-33,  Eastern  52-53,  Ameri¬ 
can  21-22,  TWA  9-10,  C  &  S  13,  Delta  17).  Some  of  the  criti¬ 
cism  of  the  Board’s  approach  to  this  case  and  of  its  appraisal 
of  tiie  evidence  find  support  in  the  opinion  of  Member  Jones.*1 
It  is  obvious  that  the  meaning  and  validity  of  the  Board’s 
opinion  must  be  judged  by  what  that  opinion  says  and  the 
record  on  which  it  is  based,  not  on  the  interpretation  of  the 
majority  opinion  by  a  Board  member  who  did  not  join  in  it.** 
Similar  criticisms  were  made  by  Member  Jones  in  the  related 
Air  Freight  Forwarder  Case,  9  C.  A.  B.  473  (1948) ,  in  which  the 
Board,  over  the  opposition  of  the  present  petitioners,  issued  an 
order  establishing  the  basis  for  inauguration  of  operations  by 
air  freight  forwarders.28 

*  Member  Jones  said  (App.  II,  1519) : 

“I  have  no  quarrel  with  accepting  reasonable  estimates  based  upon  reliable 
and  substantial  evidence,  but  I  cannot  agree  with  the  majority's  concept 
that  the  use  of  the  word  ‘promote*  in  the  Act  permits  the  Board  to  accept 
speculative  estimates  not  based  on  substantial  evidence,  or  to  indulge  its 
occult  powers  *to  envisage  the  shape  of  things  to  come,’  giving  such  weight 
as  it  may  wish  to  such  visions,  and  deciding  issues  so  important  to  our 
national  welfare  upon  them. 

“Viewed  objectively,  it  would  seem  that  this  case  has  been  decided,  not 
only  partially,  as  admitted  by  the  majority  but  entirely  upon  visions  of 
'the  shape  of  things  to  come,’ in  disregard  of  the  evidence  of  record.  *  *  •” 

Member  Lee,  who  also  dissented,  did  not  concur  in  these  views  (Appi 
H,  1515-6). 

”  “The  legal  effect  of  the  challenged  report  and  order  is  the  same  as  if 
supported  by  all  the  members  of  the  Commission.”  Baltimore  d  Ohio  R.  Co. 
v.  United  State*.  298  U.  S.  349, 332  (1935). 

*  In  that  case.  Member  Jones  stated,  among  other  things :  “The  decision 
in  the  present  case  rests  upon  pure  speculation  and  reveals  anything  bat 
the  careful  long-range  planning  so  sagely  approved  in  the  above  quotation. 
This  very  type  of  hasty  piecemeal  approach  to  the  Board’s  problems  has 
been  the  subject  of  mounting  criticism  *  *  *  an  excursion  into  the 
uncharted  area  of  the  air  freight  forwarder  field  should  not  be  based  upon 
conjecture  or  speculation”  (9  C.  A.  B.  at  p.  515) ;  “Actually,  I  can  find 
no  major  finding  of  fact  with  respect  to  the  public  need  for  air  freight 
forwarders  in  the  entire  opinion.  *  •  *  This  is  pure  presumption,  un¬ 
supported  by  the  record  or  by  subsidiary  findings”  (9  C.  A.  B.  at  p.  516) ; 
“It  would  appear  that  expediency  dictated  the  decision  and  the  findings 
and  conclusions  were  cut  to  fit  it”  (9  C.  A.  B.  at  p.  516) . 


Relying  heavily  on  Member  Jones’  dissenting  opinion  the 
present  petitioners  sought  unsuccessfully  in  the  Court  of  Ap¬ 
peals  for  the  Seventh  Circuit  to  have  the  Board’s  order  set 
aside  on  the  grounds  that  it  had  misconstrued  the  Act  and 
that  its  findings  were  inadequate.*  In  affirming  the  Board’s 
order,  the  Court  of  Appeals  stated,  among  other  things:  “We 
think  petitioners  are  over-meticulous  in  their  conception  of  the 
standard  fixed  by  the  statute  *  *  *  the  order  did  not  con¬ 
travene  the  purpose  of  the  statute  but  carried  it  into  effect” 
{American  Airlines,  Inc.,  et  al.  v.  Civil  Aeronautics  Board,  178 
F.  2d  903,  906).  “We  do  not  have  the  transcript  of  evidence 
before  us  but  we  do  find  subsidiary  findings  clearly  indicating 
the  basis  for  the  decision  and  demonstrating  the  reasonableness 
of  the  ultimate  finding  that  the  temporary  exemption  of  air 
freight  forwarders  from  certain  provisions  of  the  Act  is  in  the 
public  interest”  (178  F.  2d  at  907). 

Petitioners  have  also  pointed  to  statements  made  at  oral 
argument  by  Chairman  O’Connell  and  Member  Ryan  as  sub¬ 
stantiating  their  view  that  the  Board’s  opinion  “asserted”  a 
power  to  disregard  evidence  and  “to  adjudicate  in  reliance  upon 
matters  not  of  record”  (Eastern  51-62,  United  34-35).  In 
view  of  petitioners’  insistence  that  the  Board’s  opinion  must 
set  forth  all  its  findings,  it  is  difficult  to  believe  that  they  are 
seriously  contending  that  the  views  of  the  Board  are  to  be  found 
not  in  its  opinion,  but  in  isolated,  unprepared*  remarks  of 
individual  Board  members  at  oral  argument.  A  holding  to 
that  effect  would  seriously  impair  the  usefulness  of  an  oral 
argument.  More  important,  it  would  create  uncertainty  and 
inaccuracy  in  the  review  process.  Thus,  the  remarks  of  Mem¬ 
ber  Ryan  quoted  by  United  (App.  II,  1402)  must  be  read  in 
their  entirety  (App.  II,  1401-6),  and  they  must  be  read  in 
conjunction  with  his  further  statement  that  “the  promotional 
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“The  petitioners  abandoned  their  contention  that  the  Board’s  findings 
were  not  supported  by  substantial  evidence. 

*The  colloquy  between  Chairman  O’Connell  and  Member  Jones  (App.  II, 
1417-8)  referred  to  by  Eastern  appears  to  ns  to  indicate  clearly  that  the 
Board  members  were  in  agreement  that  a  prophecy  or  estimate  had  to  be 
based  on  facts  of  record.  However,  in  view  of  Eastern’s  position,  it  is 
perhaps  fair  to  say  that  the  colloquy  is  so  ambiguous  as  to  prevent  the 
assignment  of  any  single  specific  meaning  to  the  remarks. 


power  must  still  be  within  the  machinery  of  the  Act”  (App.  II, 
1412) .  Whether  Member  Ryan  was  expressing  personal  views 
(c/.  App.  II,  1405)  and  whether  he  still  held  such  views  when 
the  case  was  decided  must  always  remain  speculative  unless 
the  Court  confines  its  consideration  to  the  opinion  which  he 
signed.  Cj.  Isbrandsten-Mo Uer  Co.  v.  United  States,  300  U.  S. 
139, 145  (1937). 

In  summary,  as  the  Board’s  opinion  clearly  states,  the  issue 
before  the  Board  called  into  play  its  “promotional  and  devel¬ 
opmental  responsibilities,”  which  in  turn  required  that  its  deci¬ 
sion  “be  predicated  upon  future  estimates  as  well  as  current 
facts.”  No  justification  can  be  found  in  its  opinion  for  the 
claim  that  it  “asserted”  a  “unique  power”  to  ignore  the  evidence 
of  record  and  “to  adjudicate  in  reliance  upon  matter  not  of 

record.”  The  theory  of  the  Board’s  decision  clearly  was  proper. 

•  % 

IL  The  Board’s  order  is  not  invalid  for  lack  of  proper  jurisdictional 

findings 

Several  of  the  petitioners  contend  that  the  Board’s  order 
should  be  set  aside  because  the  Board  did  not  make  the  “juris¬ 
dictional  findings”  required  by  section  401  (d)  (1)  of  the  Act, 
namely:  (1)  that  the  transportation  proposed  by  each  success¬ 
ful  applicant  was  required  by  the  public  convenience  and  ne¬ 
cessity;  and  (2)  that  U.  S.  was  fit,  willing  and  able  to  perform 
the  authorized  transportation  properly  (Eastern  10-14,  North¬ 
west  12-15, 17-18;  cj.  TWA  42-44).  Eastern  says  “the  ques¬ 
tion  here  is  not  whether  the  Board  drew  proper  inferences  from 
basic  facts  or  findings  in  arriving  at  an  ultimate  conclusion, 
which  is  expressly  stated,  *  *  *  but  whether  or  not  such 
an  ultimate  conclusion  was  in  fact  reached”  (Eastern  13). 

First.  Neither  Eastern,  Northwest  nor  TWA  raised  this  ob¬ 
jection  before  the  Board  (App.  II,  1279-90, 1304r-14, 1315-63), 
and  no  reasonable  grounds  have  been  shown  for  failing  to  do 
so.  The  objection  cannot  now  be  considered  by  the  Court  be¬ 
cause  section  1006  (e)  of  the  Act  provides  that  “No  objection 
to  an  order  of  the  Board  shall  be  considered  by  the  Court  un¬ 
less  such  objection  shall  have  been  urged  before  the  Board  or, 
if  it  was  not  so  urged,  unless  there  were  reasonable  grounds  for 
failure  to  do  so.”  Seaboard  Sc  Western  Airlines,  Inc.  v.  Civil 


Aeronautics  Board ,  183  F.  2d  975  ( —  App.  D.  C.  —  (1950)) ; 
Marshall  Field  &  Co.  v.  National  Labor  Relations  Board ,  318 
U.  S.  253  (1943). 

Second.  If  the  objection  is  considered,  it  should  be  noted 
that  the  “jurisdictional  findings’’  required  by  section  401  (d) 
(1)  of  the  Act  have  not  been  correctly  stated  by  petitioners. 
That  section  provides  in  relevant  part  that — 

The  Board  shall  issue  a  certificate  authorizing  the  whole 
or  any  part  of  the  transportation  covered  by  the  appli¬ 
cation,  if  it  finds  that  the  applicant  is  fit,  willing  and 
able  to  perform  such  transportation  properly  *  *  * 
and  that  such  transportation  is  required  by  the  public 
convenience  and  necessity;  *  *  *. 

“Such  transportation,”  mentioned  in  the  last  quoted  clause  of 
the  section,  refers  to  the  transportation  authorized  by  the 
Board,  and  not  to  the  transportation  “proposed,”  as  petitioners 
suggest  (Eastern  11,  Northwest  12).  Civil  Aeronautics  Board 
v.  State  Airlines,  Inc.,  338  U.  S.  572,  575-578  (1950). 

Third.  It  may  be  conceded  that  in  the  absence  of  necessary 
jurisdictional  findings  the  order  of  the  Board  would  be  void 
As  the  cases  cited  by  Eastern  show  (Eastern  8),  such  findings 
are  necessary  to  establish  that  an  agency  has  exercised  the  au¬ 
thority  delegated  to  it  by  Congress  and  to  permit  judicial  re¬ 
view  of  such  action.  See  also  United  States  v.  Baltimore  ■& 
Ohio  Railroad  Co.,  293  U.  S.  454, 463-464  (1935),  relied  on  by 
TWA  (TWA  42). 

The  Board  made  all  of  the  required  jurisdictional  findings 
(App.  II,  1511-4).  At  the  end  of  its  opinion,  after  the  intro¬ 
ductory  statement,  “In  accordance  with  the  foregoing  findings 
of  fact  and  conclusions  and  upon  the  basis  of  all  of  the  facts  of 
record,  we  find:”,  the  Board  found,  among  other  things,  (1)  in 
four  separate  findings,  “that  the  public  convenience  and  ne¬ 
cessity  require”  that  Slick,  Flying  Tiger,  U.  S.  and  Aimews, 
respectively,  “be  authorized  *  *  #  to  engage  in  air  trans¬ 
portation  with  respect  to  property”  over  the  particular  route 
(specified  in  detail)  each  was  selected  to  operate;  and  (2)  that 
Slide,  Flying  Tiger,  U.  S.  and  Aimews  each  “is  fit,  willing  and 
able  to  perform  the  transportation  authorized  and  to  conform 
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to  the  provisions  of  the  Act  and  the  rules,  regulations  and 
requirements  of  the  Board  thereunder.” 

It  is  clear  that  petitioners  cannot  successfully  claim  the 
necessity  for  such  findings,  yet  when  they  are  made,  dismiss 
them  as  mere  “conclusions  of  law”  (Eastern  13,  Northwest  18). 
These  ultimate  findings  clearly  indicate,  particularly  when 
read  in  conjunction  with  the  Board’s  subsidiary  findings,  that 
the  Board  has  purported  to  act  in  accordance  with  the  author¬ 
ity  delegated  by  Congress  and  has  made  the  determinations 
required  by  the  Act  as  prerequisites  to  issuance  of  certificates 
of  public  convenience  and  necessity.  The  Board’s  order  is, 
therefore,  not  invalid  for  lack  of  jurisdictional  findings. 

HL  The  Board's  refusal  to  accept  the  results  of  operations  under  Section 
2915  as  compelling  denial  of  the  applications  and  its  prediction  that  the 
carriers  it  selected  would  achieve  profitable  operations'  were  reasonable 
and  proper 

• 

Petitioners  contend  that  the  Board  “arbitrarily  ignored” 
the  evidence  relating  to  the  operations  of  the  applicants  under 
Section  292.5,  that  it  failed  to  make  adequate  findings  with 
respect  to  such  operating  experience,  and  that  the  reasons 
given  for  rejecting  such  evidence  were  not  supported  by  sub¬ 
stantial  evidence  (Northwest  19-21,  American  25-31,  C  &  S 
20-21,  24,  TWA  47-48,  United  33-34,  Eastern  57-51,  87-88). 
Thus,  American  states  that  the  Board’s  “only  consideration  of 
these  operations  is  to  assert  that  they  should  not  be  examined 
at  all  in  determining  where  the  public  convenience  and  neces¬ 
sity  lay”  (American  27).  On  the  other  hand,  Eastern  says 
“The  reasons  given  by  the  [Board]  for  its  rejection  of  such 
evidence  are  not  supported  by  the  facts  of  record”  (Eastern 
58).  The  most  detailed  statement  of  the  operating  experience 
of  the  applicants  under  Section  292.5,  with  respect  to  which 
there  is  no  essential  conflict,  is  set  forth  with  sufficient  accu¬ 
racy  for  present  purposes  by  United  (United  18-25).  The 
general  tenor  (rf  all  of  the  arguments,  like  the  arguments 
addressed  to  the  Board  (App.  II,  1457),  is  that  the  operating 
experience  of  the  applicants  under  Section  292.5  without  more, 
required  the  Board  to  reject  the  applications. 

In  response  to  these  contentions,  we  shall  show  that  the 
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Board  considered  rather  than  ignored  this  evidence,  that  for 
a  number  of  convincing  reasons  it  concluded  that  the  evidence 
did  not  afford  a  fair  picture  of  what  future  operations  under 
certificates  would  be,  that  the  Board  concluded  further,  from 
this  and  other  evidence,  that  the  carriers  selected  would 
achieve  profitable  operations  and  the  certifications  granted 
would  effectuate  the  policies  of  the  Act,  and  that  the  Board’s 
determinations  in  this  connection  are  supported  by  substan¬ 
tial  evidence.  We  shall  also  indicate  briefly  our  view  of  the 
proper  scope  of  the  Court’s  inquiry.  Since  the  facts  with  re¬ 
spect  to  the  applicants’  operations  undo*  Section  292.5  are 
not  in  conflict,  we  think  it  will  become  readily  apparent  that 
petitioners  are  seeking  to  have  the  Court  substitute  its  judg¬ 
ment  for  that  of  the  Board  as  to  the  inferences  to  be  drawn 
from  the  facts  and  the  ultimate  determinations  to  be  made  in 
carrying  out  the  purposes  of  the  Act.  Such  an  approach 
transcends  the  proper  bounds  of  judicial  review. 

The  Board  did  not  “ignore”  the  evidence  or  facts  relating  to 
the  operating  experience  of  the  applicants  under  Section  292.5 
(Northwest  20).  Recognizing  the  importance  that  could  be 
attached  to  these  facts,  the  Board,  at  the  outset  of  its  opinion 
(App.  II,  1457),  considered  petitioners’  contention  “that  the 
applicants’  proposals  should  be  rejected  because  of  their  failure 
-  to  realize  predicted  traffic  or  profitable  operations  under  sec¬ 
tion  292.5  of  the  Economic  Regulations.”  From  this  it  is  evi¬ 
dent,  first,  that  the  Board  assumed,  as  petitioners  contended 
and  the  facts  show,  that  the  applicants  had  failed  “to  realize 
predicted  traffic  and  profitable  operations,”  a  fact  which  the 
Board  later  expressly  stated  (App.  II,  1481) ;  and,  second,  that 
petitioners  urged  that  the  applications  be  denied  on  this  ground 
alone.  The  Board’s  refusal  to  deny  the  applications  on  this 
ground  did  not  purport  to  be  a  refusal  to  consider  these  facts 
at  all,  but  only  a  statement  of  the  limited  weight  that  could  be 
accorded  to  such  facts.  This  is  plain  from  the  language  used 
by  the  Board  in  expressing  its  conclusion — “On  the  basis  of 
such  considerations,  we  must  reject  the  argument  that  the  ap¬ 
plicants  have  had  full  opportunity  to  prove  their  case  in  opera¬ 
tions  conducted  pursuant  to  section  292.5  of  the  Economic 
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Regulations”  (App.  II,  1459).  This  interpretation  of  the 
Board’s  language  becomes  inescapable  in  light  of  the  fact  that 
the  Board  actually  recited  and  relied  upon  such  facts  at  other’ 
places  in  its  opinion  (App.  II,  1459, 1466, 1467, 1468, 1481-2). 

The  Board  advanced  several  reasons  which  persuaded  it  to 
conclude  that  the  applicants  had  not  had  "full  opportunity  to 
prove  their  case  in  operations  conducted  pursuant  to  section 
292.5,”  all  of  which,  insofar  as  they  were  subject  to  proof,  were 
supported  by  substantial  evidence.28  The  Board  noted,  first, 
that  the  regulation  was  not  designed  to  afford  a  test  or  experi¬ 
ment  on  the  basis  of  which  the  applications  could  be  decided, 
as  petitioners  urge  (American  26,”  Eastern  58) ,  but  rather  as' 
a  means  of  maintaining  the  applicants  in  business  pending  the 
determination  of  the  applications  (App.  II,  1457-8).  The 
Board’s  findings  upon  the  issuance  of  Section  292.5  {supra, 
p.  3)  makes  this  clear.  Furthermore,  the  grant  of  operating 
authority  solely  during  the  pendency  of  the  proceeding,  the 
fact  that  the  regulation  was  issued  after  hearings  had  been  con- 
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**  The  Board’s  findings  of  fact  are  “conclusive”  if  “supported  by  substantial 
evidence.”  Section  1006  (e)  of  the  Act.  Petitioners  have  placed  great 
reliance  on  the  Administrative  Procedure  Act  and  its  legislative  history  as 
broadening  the  scope  of  review  of  agency  orders  (Eastern  45-48,  TWA  13-17, 
United  36,  American  19-21).  Whether  the  Administrative  Procedure  Act 
has  that  effect  presents  an  interesting  legal  controversy  (compare  Dorsey  v. 
Kingsland,  84  App.  D.  C.  264,  173  P.  2d  405  (1949)  (reversed  on  other 
grounds,  338  U.  S.  318  (1949) )  with  Joy  Silk  Mills,  Inc.  v.  national  Labor 
Relations  Board,  No.  10443,  D.  C.  Cir.,  decided  November  2, 1950, 19  L.  W. 
2184).  This  controversy  will  probably  be  resolved  when  the  Supreme  Court 
decides  Universal  Camera  Corporation  v.  national  Labor  Relations  Board, 
No.  40  and  national  Labor  Relations  Board  v.  Pittsburgh  S.  S.  Co.,  No.  42, 
which  were  argued  recently  (see  19  L.  W.  1072,  3135-7).-  Whatever  the 
resolution  of  the  controversy,  it  will  have  little  bearing  on  the  outcome  of 
this  proceeding.  There  is  no  conflict  in  the  evidence  here,  but  only  a  ques¬ 
tion  as  to  the  inferences  to  be  drawn  from  the  evidence  and  the  manner  in 
which  statutory  policies  can  best  be  effectuated  (of.  Joy  Silk  Mills,- Inc.  v. 
national  Labor  Relations  Board,  supra,  slip  opinion,  P-  4).  This  remains 
within  the  province  of  the  expert  administrative  tribunal,  rather  than  the 
courts.  See  Railroad  Commission  v.  Rowan  &  nichcls  Oil  Company,  810  U.  S. 
573,  581-584  (1940),  811 U.  S.  570,  576  (1941),  quoted  infra,  p.  48. 

*  Compare  American’s  statement  in  its  petition  for  stay  filed  August  8, 
1949  in  Case  No.  10374,  p.  13 :  “This  exemption  was  issued  by  the  Board  to 
permit  the  applicant’s  organizations  to  remain  Intact  pending  final  disposi¬ 
tion  of  their  applications  for  certificates  of  public  convenience  and  necessity." 
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eluded,  and  the  position  of  the  Board  during  the  course  of  the 
proceedings  to  reopen  the  record,  are  all  completely  inconsist¬ 
ent  with  die  theory  that  operations  under  the  regulation  were 
intended  to  afford  a  basis  for  ruling  upon  the  applications. 

Apart  from  the  fact  that  the  regulation  was  not  intended  to 
provide  test  operations  which  would  govern  the  determination 
of  the  applications,  the  Board  found  that  there  were  various 
reasons  why  such  operations  could  not  be  adapted  to  such  an 
end.  Basically,  the  Board  decided  that  the  differences  between 
the  operations  which  had  been  conducted  under  292.5  and  those 
which  might  be  conducted  under  certificates  of  public  conveni¬ 
ence  and  necessity  were  so  significant  as  to  preclude  the  accept¬ 
ance  of  the  former  as  conclusive  of  what  the  latter  would  be. 
The  Board  found  that  "the  determination  of  points  authorized 
for  scheduled  service  under  the  regulation  was  necessarily  arbi¬ 
trary”  (App.  II,  1458).  Eastern's  assertion  to  the  contrary 
is  unpersuasive  (Eastern  58).  The  regulation  provided  (292.5 
.  (c))  that  a  noncertificated  cargo  carrier  might  serve  "any 
point  to  or  from  which  such  carrier  has  transported  property 
by  air,  for  compensation  or  hire,  on  other  than  merely  a  casual, 
occasional  or  infrequent  basis  at  any  time  during  the  twelve- 
month  period  ending  May  5, 1947,  provided,  however ,  that  such 
point  is  a  point,  or  is  located  in  a  region,  proposed  to  be  served 
in  such  carrier's  pending  application.''  Since  the  prior  opera¬ 
tions  could  only  be  conducted  on  a  “contract”  or  "irregular” 
basis  it  is  apparent  that  their  use  for  the  purpose  of  establish¬ 
ing  regular  common  carrier  routes  was  "arbitrary.”  In  the 
same  vein,  the  Board  pointed  out  that  "For  no  applicant 
were  such  points  [authorized  for  service  under  the  regulation] 
tiie  same  as  are  proposed  for  certificated  operations,  and  many 
failed  to  conform  to  an  economic  route  pattern”  (App.  II, 
1458).  Petitioners  do  not  deny  that  the  authorizations  differed 
from  the  proposals,  but  Eastern  contends  that  the  comparison 
should  have  been  with  the  points  certificated  rather  with  the 
points  proposed  (Eastern  59).  Such  a  comparison  was  not 
open  to  the  Board  when  the  regulation  was  adopted,  which 
confirms  the  "arbitrary”  nature  of  the  designation  of  points 
under  the  regulation.  Moreover,  even  such  a  comparison 
.  would  support  the  Board's  determination,  as  petitioners  have  in 
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effect  admitted.38  And  the  record  amply  supports  the  Board’s, 
finding  that  “many  [of  the  points  authorized]  failed  to  con¬ 
form  to  an  economic  route  pattern”  (App.  IV,  2948,  2985, 
3003, 3005-7). 

In  concluding  that  the  operations  under  292.5  were  not 
conclusively  dispositive  of  the  applications,  the  Board  also  re¬ 
lied  on  the  following  (App.  II,  1458-9,  1481) :  (1)  the  efforts 
of  the  property-only  carriers  were  directed  at  “holding  their 
own”  in  the  market  (App.  IV,  2888,  2905-8,  3003,  3007;  V, 
4710-11) ;  (2)  the  property-only  carriers  were  attempting  to 
conserve  capital  until  the  case  was  decided  (App.  IV,  2880, 
2888,  2906) ;  (3)  they  made  no  appreciable  effort  to  develop 
new  traffic  pending  determination  of  their  applications  (App. 
IV,  2875-7,  2887-9,  2929,  3001,  3003,  3007) ;  (4)  the  tenuous 
authority  of  the  applicants  under  the  regulation  deterred  ship¬ 
pers  from  using  their  services  to  the  fullest  extent  (App.  Ill, 
1915,  1945,  2097,  2099,  2131;  IV,  2991-2),  particularly  ship¬ 
pers  who  would  have  to  make  considerable  changes  in  then- 
business  practices  (App.  IV,  2848-9,  2894-6,  2897;  VI,  3997, 
4002,  4004,  4018),  and  impeded  the  establishment  of  stable 
relationships  with  financial  institutions  (App.  IV,  2862-3, 
2888, 2895, 2992)  and  plane  manufacturers  (App.  IV,  2863-4). 
All  of  these  compelling  considerations  are  fully  documented 
by  the  record,  as  the  above  references  will  disclose. 

The  operating  experience  under  Section  292.5  was  also  dis¬ 
torted  by  the  existence  of  a  rate  war  during  a  large  portion  of 
the  period  of  such  operations.  The  record  amply  indicates  the 
importance  of  this  consideration  (App.  IV,  2835-6,  2869-70, 
2906,  2910,  2985,  3007-8),  as  does  other  official  action  of  the 
Board.  In  June  1948,  the  Board  issued  its  final  order  in  the 
Air  Freight  Rate  Investigation ,  9  C.  A.  B.  340  (1948).  That 
proceeding  was  instituted  in  October  1947  upon  the  suspension 
of  a  number  of  air  freight  tariffs.  In  its  opinion,  the  Board, 

“MIt  should  be  pointed  oat  that  the  applicants  presently  are  engaging  in 
air  cargo  transportation,  although  not  as-  extensively  as  would  be  the  case 
under  certificated  operations”  (Eastern,  Petition  For  Stay  In  No.  108881 
filed  August  11, 1949,  p.  7).  To  like  effect  see  American’s  Petition  For  Stay 
In  No.  10874,  filed  August  8, 1949,  p.  14  and  the  Pierson  Affidavit  (pp.  2-3) 
submitted  with  TWA’s.  Petition  For  Stay  in  No.  108S7,  filed  August  11, 1949. 
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after  reviewing  the  tariff  changes  made  between  August  and 
October  1947,  stated  (9  C.  A.  B.  at  pp.  343-4) : 

The  record  in  this  proceeding  is  conclusive  that  many 
of  the  existing  rates  were  established  almost  wholly  on 
the  basis  of  competitive  considerations,  and  that  the 
entire  freight  rate  structures  of  a  number  of  the  most 
directly  competitive  carriers  in  relation  to  cost  are  so 
low  as  to  endanger  the  sound  development  of  air  freight 
and  to  undermine  the  financial  condition  of  the  carriers. 
The  rates  of  the  certificated  carriers  are  lower  than  those 
of  the  noncertificated  carriers  for  shipments  of  weight 
categories  constituting  a  large  proportion  of  the  total 
freight  traffic.  This  condition,  together  with  a  general 
level  of  rates  below  cost,  would  eventually  lead  to  the 
financial  inability  of  the  noncertificated  carriers  to  re¬ 
main  in  operation.  While  it  is  highly  important  that 
the  carriers’  freedom  to  exploit  the  potentiality  of  air 
freight  be  protected  to  the  fullest  extent,  and  that  no 
avoidable  restrictions  be  placed  on  such  freedom,  the 
destructive  aspects  inherent  in  the  present  and  proposed 
tariffs  dictate  that  some  effective  regulatory  action  be 
taken. 

The  regulatory  action  taken  by  the  Board  was  the  estab¬ 
lishment  effective  July  1, 1948,  of  minimum  rates  for  the  car¬ 
riage  of  air  freight  of  sixteen  cents  per  ton-mile  for  the  first 
1,000  ton-miles  of  any  one  shipment,  and  thirteen  cents  per 
ton-mile  for  all  ton-miles  in  excess  of  1,000  ton-miles  of  any 
one  shipment  (9  C.  A.  B.  at  p.  362).  The  Board  held  the  pro¬ 
ceeding  open  for  consideration  of  modifications  of  the  minimum 
rates  for  various  commodities  or  groups  of  commodities,  and 
subsequently  modified  the  minimum  rates  by  reducing  them, 
first  on  a  commodity  basis,  and  later  on  a  directional  basis,  in 
order  to  alleviate  the  “backhaul”  problem  from  the  West  Coast 
and  Southern  areas  (see  Air  Freight  Rate  Investigation  ( Di¬ 
rectional  Rates),  Order  Serial  No.  E-4048,  adopted  April  10, 
1950).  Experimentation  to  achieve  the  most  advantageous 
level  and  structure  of  air  freight  rates  continues  to  go  forward 
(App.  II,  1461,  1467).  Under  the  circumstances,  the  Board 
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was  plainly  justified  in  refusing  to  accept  operating  results 
reflecting  the  existence  of  a  rate  war  as  evidence  of  what  would 
occur  in  the  future  after  regulatory  action  to  stabilize  rates 
bad  been  taken. 

In  the  light  of  the  foregoing,  petitioners’  insistence  that  the 
Board  should  have  made  detailed  findings  with  respect  to  the 
applicants’  operating  experience  under  the  regulation  is  com¬ 
pletely  unrealistic  (American  27-29).  Such  a  side  excursion 
would  have  cluttered  its  opinion  unnecessarily  and  would  have 
been  wholly  unrewarding.  Certainly  the  Administrative  Pro¬ 
cedure  Act  did  not  contemplate  such  findings ;  the  Report  of 
the  Senate  Judiciary  Committee  states: 

Findings  and  conclusions  must  include  all  the  relevant 
issues  presented  by  the  record  in  the  light  of  the  law 
involved.  They  may  be  few  or  many.  A  particular 
conclusion  of  law  may  render  certain  issues  and  findings 
immaterial,  or  vice  versa.39  [Italics  added.] 

In  any  event,  the  Board  did  not  ignore  the  results  of  opera¬ 
tions  under  the  regulation.  It  pointed  out,  first,  that  “despite 
the  limitations”  of  its  regulation  discussed  above  “there  has 
been  a  growth  in  the  domestic  air  freight  handled  by  all  carriers 
from  practically  nothing  at  the  beginning  of  1946  to  116  million 
ton-miles  in  1948,  excluding  30  million  ton-miles  of  air  express, 
and  excluding  also  the  property  carriage  of  the  irregular  car¬ 
riers”  ( App.  II,  1458) .  It  referred  also  to  the  fact  that  “the 
gap  between  air  freight  revenues  and  expenses  is  not  great,” 
noting  the  experience  of  Slick  and  Flying  Tigers  in  the  last  half 
of  1948,  when  the  Board’s  minimum  rate  order  was  in  effect 
(App.  II,  1467).  Finally,  the  Board  made  its  judgment  as  to 
whether  the  carriers  it  was  certificating  would  be  able  to  operate 
profitably.  Recognizing  that  the  carriers  operating  under  the 
regulation  “have  in  general  incurred  losses  in  their  freight-only 
operations”  and  that  the  carriers  selected  “will,  at  least  in  the 
initial  phases  of  certificated  operations,  also  suffer  some  losses” 
as  a  part  of  the  “transition  from  operations  conducted  pursuant 
to  a  temporary  exemption  to  certificated  operation  authorized 

*  Administrative  Procedure  Act,  Legislative  History,  Sen.  Doc.  248,  79th 
Cong.,  2d  Sees.,  p.  210. 
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for  a  fixed  period  of  time,”  and  having  previously  found  a  large- 
potential  air  freight  market  (App.  II,  1468),  the  Board  con¬ 
cluded  (App.  II,  1481-1482): 

*  *  #  We  believe,  however,  that  with  ingenious  and 
energetic  application  to  the  proper  realization  of  the 
traffic  potential  there  is  ample  reason  to  conclude  that 
these  carriers  will  achieve  economic  and  profitable  opera¬ 
tions  prior  to  the  expiration  of  the  temporary  period  for 
which  the  certificates  are  being  awarded. 

In  fact  the  Board’s  prediction  was  an  accurate  one.  The 
latest  profit  and  loss  statements  filed  by  the  property-only  car¬ 
riers  with  the  Board  show  that,  with  the  exception  of  U.  S., 
their  freight  operations  are  now  being  conducted  on  a  profitable 
Basis  (Supplement,  pp.  2-25). 80 

It  is  insisted,  nevertheless,  that  the  Board  was  not  free  to 
predict  whether  the  carriers  it  selected  would  operate  profitably 
in  the  future  but  was  required  to  consider  their  past  perform¬ 
ance  as  conclusive  of  what  their  future  operations  would  be. 
Heavy  reliance  is  placed  oh  West  Ohio  Gas  Co.  v.  Public  Utili¬ 
ties  Commission  of  Ohio,  294  U.  S.  79  (1935)  (American  24-25, 
29-30).  In  that  case,  the  Commission,  in  fixing  rates  for  a 
series  of  past  years,  considered  the  results  for  the  first  year  of 
the  period  as  prevailing  throughout  the  past  period,  although 
the  results  of  the  later  years  were  before  it.  Thus,  after  the 
event,  it  predicted  something  different  would  occur  than  had 
actually  happened.  That,  of  course,  is  completely  different 
from  the  case  at  bar,  where  the  Board’s  prediction  was  for  a 
future  period.  In  such  a  situation  the  question  is  whether  the 
past  period  is  representative  of  what  may  reasonably  be  ex¬ 
pected  to  happen  in  the  future.  The  Supreme  Court’s  recent 
*  opinion  in  Secretary  of  Agriculture  v.  Central .  Roig  Refining 
Co.  et  al.,  338  U.  S.  604  (1950),  is  illuminating:  • 

“References  to  “Supplement”  are  to  the  printed  “Supplement  To  Re¬ 
spondent's  Brief”  submitted  herewith.  There  appears  to  be  no  impropriety 
in  looking  at  such  figures.  Botolet  v.  United  State*,  319  U.  S.  83,  35  (1943) ; 
Of.  Market  Street  By.  Co.  v.  Railroad  Commission,  324  U.  S.  648,  661-2 
(1945). 
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*  *  *  Accordingly,  past  marketings  were  to  be 

•  •  •  • 

taken  into  consideration  in  the  Secretary's  allotments. 
But  the  past  is  relevant  only  if  it  furnishes  a  representa¬ 
tive  index  of  the  relative  positions  of  different  marketers. 
And  there  is  no  calculus  available  for  determining 
whether  a  base  period  for  measurement  is  fairly  repre¬ 
sentative.  Whether  conditions  have  been  so  unusual 
as  to  make  a  period  unrepresentative  is  not  a  matter  of 
counting  figures  but  of  weighing  imponderables.  *  *  * 
Such  a  forecast  no  doubt  draws  heavily  on  experience, 
but  history  never  quite  repeats  itself  even  in  the  vicissi¬ 
tudes  of  industry.  Whether  ability  to  market  is  most 
rationally  measured  by  plant  capacity  or  by  past  per¬ 
formance,  whether,  if  the  latter,  the  base  period  should 
be  a  year  and  what  year  or  group  of  years  and  what 
group — these  are  not  questions  to  be  dealt  with  as  sta¬ 
tistical  problems.  They  require  a  disinterested,  in¬ 
formed  judgment  based  on  circumstances  themselves 

difficult  of  a  prophetic  interpretation. 

«  #  «  «  * 

*  *  *  The  very  standards  for  his  conduct,  the 

attainment  of  “fair,  efficient,  and  equitable  distribu¬ 
tion”  preclude  abstract  or  doctrinaire  categories.  A 
variety  of  plans  of  allotment  may  well  conform  to  the 
statutory  standards.  But  the  choice  among  permissive 
plans  is  necessarily  the  Secretary's;  he  is  the  agency 

entrusted  by  Congress  to  make  the  choice. 

#  «  #  «  # 

*  *  *  It  is  not  for  us  to  reject  the  balance  he  struck 

on  consideration  of  all  the  factors  unless  we  can  say 
that  his  judgment  is  not  one  that  a  fair-minded  tribunal 
with  specialized  knowledge  could  have  reached  (338 
U.  S.  at  pp.  612-614) . 

There  can  be  no  doubt  but  that  the  Board  acted  reasonably 
in  concluding,  for  the  reasons  given  above,  that  the  operating 
experience  of  the  applicants  under  the  regulation  was  not  repre¬ 
sentative  of  what  could  be  expected  in  the  future  under  certifi¬ 
cates  of  convenience  and  necessity.  Likewise,  the  Board's 
prediction  of  profitable  operations  for  the  carriers  certificated, 
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based  on  the  growth  in  the  industry,  the  large  potential  market,.* 
and  the  profit  position  already  achieved  in  a  new  industry  under 
temporary  adverse  circumstances  was  not  only  a  permissible 
view  of  the  evidence,  which  was  not  in  conflict,  but,  as  it  turns 
out,  an  accurate  one.  Plainly,  its  rulings,  as  its  opinion  dis¬ 
closes  (App.  II,  1474-7)  were  reasonably  calculated  to  en¬ 
courage  and  develop  an  air  transportation  system  properly 
adapted  to  the  present  and  future  needs  of  the  commerce  of 
the  United  States  and  of  the  national  defense,  as  the  statute 
contemplates.  Such  determinations  and  predictions  rest  within- 
the  sound  discretion  of  the  Board.81  As  the  Supreme  Court 
stated  in  Railroad  Commission  v.  Rowan  &  Nichols  OH  Com¬ 
pany,  310  U.  S.  573(1940): 

A  controversy  like  this  calls  for  fresh  reminder  that 
courts  must  not  substitute  their  notions  of  expediency 
and  fairness  for  those  which  have  guided  the  agencies  to 
whom  the  formulation  and  execution  of  policy  have- 
been  entrusted.  *  *  *  Certainly  in  a  domain  of 
knowledge  still  shifting  and  growing,  and  in  a  field 
where  judgment  is  therefore  necessarily  beset  by  the 
necessity  of  inferences  bordering  on  conjecture  even  for 
those  learned  in  the  art,  it  would  be  presumptuous  for 
courts,  on  the  basis  of  conflicting  expert  testimony,  to 
deem  the  view  of  the  administrative  tribunal,  acting: 
under  legislative  authority,  offensive  to  the  Fourteenth. 
Amendment.  *  *  *  Plainly  these  are  not  issues; 
for  our  arbitrament.  *  *  *  It  is  not  for  the  Federal 
courts  to  supplant  the  Commission’s  judgment  even  in. 
the  face  of  convincing  proof  that  a  different  result  would 
have  been  better  (310  U.  S.  at  pp.  580-584). 82 

a  “Administrative  finality  is  not,  of  course,  applicable  only  to  agency 
findings  of  ‘fact’  in  the  narrow  literal  sense.  The  [agency’s]  flndinga  *  •  * 
based  upon  judgment  and  prediction,  as  well  as  upon  Tacts’  *  •  •  are- 
not  subject  to  reexamination  by  the  court  unless  they  are  not  supported  by 
substantial  evidence  or  were  not  arrived  at,  Tn  accordance  with  legal 
standards.’”  8.  E.  C.  v.  CentnO-IUinois  Corp.,  388  U.  S.  96,  126  (1949). 
See  also  S.  E.  C.  v.  Chenery  Corp.,  332  U.  S.  194, 207  (1947). 

“  See  also  311  U.  S.  570,  where  the  same  case  was  under  consideration : 

“When  we  consider  the  limiting  conditions  of  litigation — the  adaptability 
of  the  judicial  process  only  to  issues  definitely  circumscribed  and  susceptible- 
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This  language  was  quoted  and  the  principle  it  lays  down  was 
followed  by  the  Court  of  Appeals  for  the  Seventh  Circuit  in 
upholding  the  order  of  the  Board  authorizing  operations  by  air 
freight  forwarders,  which  like  the  order  under  review,  involved 
“an  experimental  undertaking.”  American  Airlines,  Inc.,  et  al. 
v.  Civil  Aeronautics  Board,  178  F.  2d  903, 908  (7th  Cir.,  1949). 
There  is  no  warrant  for  disturbing  the  Board’s  determinations.® 

•  r  •  '•  .  *  •  .  J  •  ,  t  *  •>•■<  /'•  *  x 

TV.  The  Board’s  finding  as  to  the  potential  domestic  air  freight  market 

was  reasonable  and  proper 

The  Board  found  that :  “On  the  basis  of  the  facts  of  record 
relating  to  traffic  and  air  freight  potential,  we  .conclude  that 
even  in  the  absence  of  unusual  technical  advances  which  would 
permit  substantially  lower  rates,  there  is  an  existing  potential 
domestic  traffic  for  air  freight  of  not  less  than  one  billion  ton- 
miles  annually.  The  realization  of  that  potential  and  its  trans¬ 
lation  into  actual  air  freight  traffic  is,  of  course,  subject  to 
many  variables,  such  as  economic  factors,  individual  effort, 
competitive  action,  etc.  While  the  potential  is  great,  it  will 
require  intensive  development  to  achieve  a  substantial  pene¬ 
tration  of  it”  (App.  II,  1468).  This  finding  was  preceded  by 
a  nine  page  review  of  the  evidence,  and  subsidiary  findings 
with  respect  to  such  evidence  (App,  II,  1459-1467).  Peti¬ 
tioners  have  attacked  these  findings  of  the  Board  as  being 
vague  and  indefinite  and  inadequate  to  disclose  how  the  Board 
arrived  at  its  estimate  of  potential  or  what  it  means  (TWA 
44  46,  Eastern  38-44,  United  45-46).  Closely  intertwined 
with  these  arguments  are  further  contentions  that  neither  the 
/  Board’s  ultimate  finding  on  this  subject,  nor  its  supporting 

of  being  judged  by  the  techniques  and  criteria  within  the  special  competence 
of  lawyers — it  is  dear  that  the  Due  Process  Clause  does  not  require  the 
feel  of  the  expert  to  be  supplanted  by  an  independent  view  of  judges  on 
the  conflicting  testimony  and  prophecies  and  impressions  of  expert  witnesses” 
(811  U.  S.  at  p.  576). 

**  See  also  Interstate  Commerce  Commission  v.  Illinois  Central  Railroad 
Co.,  215  U.  S.  452,  470  (1010)  ;  United  States  v.  Pierce  Auto  Lines,  327  U.  S. 
515,  535-6  (1946) ;  Gray  v.  Powell,  314  U.  S.  402,  411-412  (1941) ;  Board  of 
Governors  v.  Agnetc,  329  U.  S.  441,  450  (1947)  concurring  opinion ;  Federal 
Power  Commission  v.  Hope  Natural  Gas,  320  U.  S.  591,  602  (1944)  ;  United 
Air  Lines,  Inc.  v.  Civil  Aeronautics  Board,  155  F.  2d  169,  174-175,  81  App, 
D.C.89  (1946). 


subsidiary  findings,  are  supported  by  substantial  evidence,  and 
that  the  Board's  estimate  of  potential  should  have  been  based 
solely  upon  the  traffic  actually  carried  in  the  past  (American 
33-45,  Northwest  21-22,  Delta  14-16,  C  &  S  15-17,  TWA 
20-32,  Eastern  57-68,  88-90,  United  46-48). 

Before  analyzing  the  Board's  findings  and  the  voluminous 
evidence  bearing  directly  on  an  estimate  of  air  freight  poten¬ 
tial,  it  will  be  helpful  to  dear  away  the  confusion  and  aura  of 
mystery  petitioners  may  have  created  (c/.  Delta  15-16)  by 
clearly  and  concisely  indicating  (1)  what  “air  freight  poten¬ 
tial''  means,  (2)  what  significance  it  has  in  the  proceeding, 
and  (3)  the  manner  in  which  the  determination  must  neces¬ 
sarily  be  made. 

First,  several  of  the  petitioners  have  pointed  to  dictionary 
definitions  of  “potential”  as  meaning  “possible  as  opposed  to 
actual”  (United  46,  Eastern  35).  The  Board  has  used  the 
term  in  the  same  sense  in  estimating  “air  freight  potential” 
(App.  II,  1459).  But  “air  freight  potential”  is  not  an  “ab¬ 
straction”  (C  &  S  16),  and  it  is  not  a  simple  estimate  of  total 
freight  which  might  by  theoretical  possibility  move  by  air 
“under  certain  circumstances”  (App.  JJI,  1460;  cf.  Eastern 
42-43,  American  46).  The  Board's  estimate  of  “air  freight 
potential”  is  an  estimate  of  the  amount  of  freight  which  it 
believes  is  subject  to  movement  by  air  in  the  light  of  economic 
conditions,  rate  levels,  competition  from  other  forms  of  trans¬ 
portation,  developmental  efforts  of  air  freight  carriers,  etc., 
both  as  known  and  as  reasonably  might  be  anticipated.  By 
its  finding,  the  Board  concluded  that  there  was  then,  and  for 
a  reasonable  period  in  the  future,  a  commercial  possibility  of 
moving  one  billion  ton-miles  of  freight  annually  by  air.  But 
it  did  not  find  or  forecast  that  such  tonnage  would  be  carried 
immediately,  or  “in  the  near  future”  (American  45),  or  “at 
some  time  during  the  term  of  the  proposed  certificates”  (East¬ 
ern  35).  The  actual  movement  of  such  a  quantity  of  freight 
by  air  was  not  physically  possible  at  the  time  of  the  Board’s 
decision  (TWA  35)  even  if  economically  feasible.  Before  such 
traffic  could  be  carried  planes  would  have  to  be  acquired  and 
personnel  trained.  Moreover,  as  with  any  new  industry,  the 
service  would  have  to  be  sold  to  shippers,  and  business  changes 
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made  to  accommodate  the  advantages  offered.  The  extent  and 
speed  of  such  developments  would  depend,  of  course,  upon 
the  efforts  of  the  air  freight  carriers  (App.  II,  1468).  During 
the  period  of  such  developments  general  economic  conditions 
might  change,  as  might  the  degree  of  competition  afforded  by 
other  forms  of  transportation  (App.  II,  1468).  The  Board 
recognized  that  these  and  other  ‘Variables”  would  affect  the 
“translation  into  air  freight  traffic”  of  the  “potential”  it  esti¬ 
mated,  and  made  no  attempt  to  predict  that  any  particular 
amount  of  traffic  would  be  carried  by  a  given  date.  See  the 
Examiners’  Report,  App.  I,  493.  On  the  one  hand,  therefore, 
the  Board’s  estimate  of  “potential”  was  not  a  traffic  forecast 
(App.  II,  1461),  and  on  the  other,  it  was  not  a  statement  of 
the  maximum  amount  of  freight  it  was  theoretically  possible 
to  move  by  air  without  reference  to  normal  commercial  con¬ 
siderations.  Rather,  it  was  a  determination  of  the  amount 
of  freight  that  it  believed  would  be  likely  to  move  by  air  in 
view  of  the  present  and  anticipated  conditions  with  respect 
to  those  factors  affecting  the  commercial  use  of  air  freight. 
In  short,  it  was  a  determination  of  the  size  of  the  air  freight 
market  (TWA  21),  the  kind  of  determination  that  business¬ 
men  are  constantly  making  in  determining  the  manner  and 
extent  to  which  new  commercial  enterprises  shall  be  developed. 
Cf  .  United  Air  lines,  Inc.,  v.  Civil  Aeronautics  Board,  155  F. 
2d  169, 174, 175, 81  App.  D.  C.  89  (1946). 

This  meaning  of  the  Board’s  estimate  of  the  potential  air 
freight  market  is  confirmed  by  an  appraisal  of  the  significance 
of  the  Board’s  estimate  to  its  determination  in  the  proceeding. 
Petitioners  say  that  it  is  the  “keystone”  or  “cornerstone”  of 
the  Board’s  determination  of  public  convenience  and  necessity 
(TWA  20-22,  American  38-39,  Eastern  57).  The  existence 
of  a  large  potential  air  freight  market  was  undoubtedly  of 
major  importance  to  the  Board’s  determination.  Section  2 
of  the  Act  directs  the  Board  to  consider  as  being  in  accordance 
with  the  public  convenience  and  necessity  “the  encouragement 
and  development  of  an  air  transportation  system  properly 
adapted  to  the  present  and  future  needs  of  the  *  *  ♦ 
domestic  commerce  of  the  United  States  *  *  *  and  the 
national  defense”  and  “competition  to  the  extent  necessary 
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to  assure  the  sound  development”  of  such  a  system.  It  is 
apparent  that  if  the  air  freight  market  were  already  fully  satu¬ 
rated  to  the  extent  commercially  feasible,  the  certification  of 
additional  carriers  would  not  assist  in  the  “development”  of 
air  transportation.  On  the  other  hand,  if,  as  the  Board  found, 
there  was  a  large  potential  air  freight  market  which  remained 
untapped,  the  certification  of  additional  carriers  might  well 
serve  the  statutory  objectives  recited  above.  In  fact,  the 
Board  predicated  its  certifications  to  a  considerable  extent 
upon  the  fact  that  such  action  would  “bring  about  a  more  rapid 
development  of  the  air  freight  market,”  thus  furthering  the 
purposes  of  the  Act  with  respect  to  the  commerce  of  the  United 
States  and  the  national  defense  (App.  IV,  1474-7,  1481).  In 
addition,  the  size  of  the  potential  air  freight  market  estimated 
by  the  Board  was  an  important  factor  in  its  determinations 
that  the  property  carriers  it  was  certificating  would  operate 
profitably  (App.  II,  1478,  1482),  without  cost  to  the  Govern¬ 
ment  (App.  EE,  1478),  and  that  the  petitioners  would  not  be 
subjected  to  destructive  diversion  as  a  result  of  such  operations 
(App.  II,  1468-9).  Plainly,  the  existence  of  a  large  potential 
air  freight  market,  of  the  kind  found  by  the  Board  and  de¬ 
scribed  above,  affords  strong  rational  support  for  all  of  these 
determinations. 

Brief  consideration  of  the  manner  in  which  the  determina- 

•  i 

tion  of  air  freight  potential  must  necessarily  be  made  will  be 
helpful  in  appraising  the  evidence  and  the  Board’s  findings  on 
this  subject.  Petitioners  approach  the  problem  of  determina¬ 
tion  of  air  freight  potential  as  though  it  were  a  mathematical 
computation,  and  express  grave  concern  that  they  cannot  find 
a  series  of  figures  to  add  up  which  will  total  1,000,000,000 
(American  40,  42,  43,  45).  Indeed,  they  complain  that  the 
Board’s  estimate  is  “made  to  depend”  on  a  “number  of  im¬ 
ponderable  elements”  (TWA  45).  Such  approaches  to  the 
determination  of  air  freight  potential  are  simply  attempts  to 
frustrate  in  the  name  of  precision  and  accuracy.  By  advocat¬ 
ing  unattainable  perfection  they  hope  to  prevent  any  deter-  . 
mination  or  action  by  the  Board.  If  businessmen  and  others 
adopted  similar  standards  of  certainty  to  govern  their  actions, 
life  would  come  to  a  halt.  Cj.  United  Air  Lines,  Inc.  v.  Civil 
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Aeronautics  Board ,  155  F.  (2d)  169,  174-5,  81  App.  D.  C.  89 
<1946).  Precision  and  certainty  lose  their  value  when  they 
become  a  fetish. 

The  determination  of  air  freight  potential  necessarily  de¬ 
pends  upon  many  “imponderables” :  the  extent  to  which  past 
•experience  is  representative  of  the  future,  the  extent  to  which 
air  freight  service  will  create  new  traffic,  the  extent  to  which 
•existing  traffic  will  be  diverted  from  other  forms  of  transporta¬ 
tion,  the  general  level  of  economic  activity  in  the  country,  and 
the  myriad  of  subsidiary  issues  involved  in  these  questions, 
•such  as  the  relative  rate  levels  of  the  competing  forms  of  trans¬ 
port,  the  adequacy  of  the  service  they  offer,  their  relative 
efforts  in  selling,  developing  equipment,  etc.,  and  the  extent  to 
which  shippers  can  and  do  adapt  their  businesses  to  the  use  of 
particular  means  of  transport.  Without  attempting  to  be 
■exhaustive,  it  is  apparent  that  the  determination  of  air  freight 
potential  depends  upon  such  imponderables,  and  that  the 
■weight  to  be  accorded  to  such  imponderables  is  a  matter  of 
judgment  rather  than  mathematics.84 

The  courts  have  given  full  recognition  to  the  fact,  that  de¬ 
terminations  such  as  this  involve  the  weighing  of  imponder- 
■ables  and  the  exercise  of  judgment.  Thus,  in  Secretary  of 
Agriculture  v.  Central  Roig  Refining  Co.,  338  U.  S.  604  (1950), 
the  Supreme  Court,  in  considering  whether  the  Secretary  of 
Agriculture  had  to  give  weight  to  past  marketings  in  establish¬ 
ing  sugar  quotas,  pointed  out  that  “Whether  conditions  have 
been  so  unusual  as  to  make  a  [past]  period  unrepresentative 
is  not  a  matter  of  counting  figures  but  of  weighing  imponder¬ 
ables”  (338  U.  S.  at  p.  612).  Similarly,  in  considering  an 
.allocation  of  overhead  expenses  between  a  parent  and  its  sub¬ 
sidiary  by  the  Board,  this  Court  held  that  “The  allocation  of 
such  expenses  between  companies  must  necessarily  involve  a 

14  To  illustrate,  an  estimate  of  the  extent  to  which  wearing  apparel  will 
move  by  air  'will  take  into  account  specific  studies  (App.  II,  4016-21),  the 
movement  of  such  traffic  by  air  in  the  past  (App.  II,  960-70),  and  the  extent 
to  which  railway  express  traffic,  which  includes  much  wearing  apparel 
(App.  V,  3227-8),  may  be  diverted  to  air  freight  (cf.  App.  V,  3223-5).  The 
data  so  obtained  are  not  mutually  exclusive,  but  are  overlapping.  They 
may  be  combined  only  through  the  exercise  of  judgment,  not  by  mathe¬ 
matics. 
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large  degree  of  judgment”.  Pan  American  Airways,  Inc*  v. 
Civil  Aeronautics  Board,  171  F.  2d  139, 141,  84  App.  D.  C.  96- 
(1948).  The  same  approach  was  followed  by  this  Court  in  up* 
holding  the  Board’s  award  of  a  new  air  route  to  Western  Air 
Lines.  United  Air  Lines,  Inc.  v.  Civil  Aeronautics  Board,  155- 
F.  2d  169,  81  App.  D.  C.  89  (1946).  The  Court  there  ob¬ 
served  that  the  decisive  factors  to  decision  are  “imponderables,” 
that  “there  is  no  formula  for  combining  these  elements  into  a 
conclusion,”  and  that  “the  selection  of  operators  for  new  air 
routes  is  a  task  for  administrative  judgment”  (155  F.  2d  at 
p.  175).  See  also  “ Colorado  Interstate  Gas  Co.  v.  Federal 
Power  Commission,  324  U.  S.  581, 589  (1945). 

In  reviewing  the  Board’s  estimate  of  air  freight  potential, 
therefore,  the  Court  need  not  search  for  a  mathematical  for¬ 
mula  upon  the  basis  of  which  it  can  decide  whether  the  Board’s 
estimate  is  accurate.'  Rather,  the  Board’s  findings  and  t he 
evidence  should  be  read  with  a  view  to  determining  whether 
it  has  adequately  considered  and  weighed  the  imponderables 
involved  and  reached  a  rational  judgment  with  respect  to  them 
which  is  supported  by  substantial  evidence." 

In  view  of  the  expressed  concern  of  the  petitioners  over  the- 
origin  of  the  1  billion  ton-mile  figure  in  which  the  Board 
couched  its  estimate  of  air  freight  potential,  it  is  appropriate- 
at  the  outset  to  show  the  record  basis  for  that  precise  figure 
before  considering  the  Board’s  estimate  in  more  detaiL 
Clearly,  the  figure  was  not  “pulled  out  of  the  air”  (American. 
42).  Just  before  stating  its  estimate  of  air  freight  potential,, 
and  after  discussing  other  data  which  we  shall  consider  later,, 
the  Board  stated  (App.  n,  1467) : 

It  is,  of  course,  not  possible  on  the  record  before  us^ 
dealing  with  the  early  growth  of  air  freight,  to  deter¬ 
mine  the  specific  items  and  the  traffic  in  each  that  will 
ultimately  constitute  a  part  of  the  nation’s  commerce- 
in  property  that  will  move  by  air.  But  a  broader  view 
of  total  traffic  is  afforded  by  rate-volume  comparisons: 
between  car  freight  and  competing  surface  transpor¬ 
tation  means.  [Italics  added.] 

"In  thin  connection  see  the  cases  cited  on  pages  46  to  49,  supra,  and  in* 
note  83. 


The  Board  then  proceeded  to*  give  this  “broader”  dr  over-all, 
as  distinguished  from  commodity,  view  of  air  freight  poten¬ 
tial,  by  setting  forth  a  tabulation  of  data  for  1941  showing  vol¬ 
umes  and  average  rates  for  surface  and  air  movement  of  prop¬ 
erly.  These  data  show  a  well  defined  relationship  between 
the  volume  carried  by  a  particular  means  of  transport  and  the 
rates  which  it  charged.  On  the  baas  of  this  relationship  it 
is  possible  to  state  with  reasonable  accuracy  the  volume  of  air 
freight  which  will  be  carried  if  the  rate  to  be  charged  for  such 
service  is  known  (App.  Ill,  1929-30, 1945).  Since  the  Board 
had  previously  indicated  that  the  16-cent  minimum  rate 
which  it  had  fixed  was  appropriate  for  purposes  of  estimating 
potential  (App.  11,  1461-2,  1463,  1466-7),*  it  was  a  matter 
of  simple  arithmetic,  or  graphing,  to  determine  that  at  such 
a  rate  air  freight  would  achieve  a  volume  of  approximately  1 
billion  ton-miles  annually. 

Petitioners  understood  the  purpose  of  the  tabulation  as  is 
evident  from  the  stated  assumption  that  the  Board  “intended 
it  to  support  a  prediction  of  the  volume  of  air  height  which, 
would  be  developed  at  a  given  rate”  (Eastern  68).  Certainly 
this  purpose  was  clear  in  the  record.  The  Examiners’  Report 
set  forth  a  graph  plotting  the  data  included  in  the  Board’s  tabu¬ 
lation  (App.  1, 297)  and  a  statement  that  “variations  horn  the 
trend  line  are  accounted  for  by  differences  in  speed,  service,  or 
development  effort”  (App.  I,  294).  Later  in  their  report  the 


From  the  (hart  there  are  indicated 
billion  ton-miles  annually  at  a  rate 


"As  indicated  earlier  (supra,  pp.  43-45),  the  Board  fixed  a  minimum 
rate  of  16  cents  a  ton-mile  for  the  first  1000  ton-miles  of  any  shipment,  and 
IS  cents  a  ton-mile  for  all  ton-miles  in  excess  of  1000.  While  the  Board 
Indicated  that  it  did  not  expect  all  rates  to  he  dropped  to  the  minimum 
(9  C.  A.  B.  840  at  p.  852),  it  recognised  then  (S  O.  A.  B.  340,  at  pp.  353-4) 
as  it  has  here  (App.  n,  1461)  that  lower  “backhaul”  rates  would  be  estab¬ 
lished,  as  has  been  the  case.  See  Air  Freight  Bate  Investtgatto a  (Direc¬ 
tional  Bate*),  Order  Serial  No.  B-4048,  adopted  April  10, 1850.  One  of  the 
petitioners  urges  that  these  rates  are  lower  than  average  “yields”  for  thp 


second  quarter  of  1949  (Eastern  65).  The.  figures  cited  had.  not  been 
filed  with  the  Board  when  it  decided  the  aum.  In  any  event,  the  tabu¬ 
lation  used  by  the  Board  (App.  n,  1467)  showed  “average  rates”  rather 
than  “yields”  for  other  means  of  transport 
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16  cents  a  ton-mile,  three  billion  at  a  10-cent  rate,  and 
five  billion  at  an  8-cent  rate.  These  figures  are  taken, 
directly  from  the  trend  line  and  thus  assume  air  services 
and  rates  that  will  be  equally  attractive  to  shippers  as 
the  services  and  rates  of  other  transportation  means, 
within  the  competitive  price  range.  Should  the  air 
service  offered  prove  superior  in  the  competitive  market, 
then  a  higher  potential  would  result.  Conversely,  the 
potential  would  suffer  if  the  service  does  not  compare 
favorably  with  others  in  the  competitive  price 
bracket.” 

* 

But  attention  was  not  focused  cm  this  method  of  estimating 
potential  for  the  first  time  in  the  Examiners’  Report;  it  had 
a  solid  foundation  in  the  evidence  of  record.  Both  the  tabu¬ 
lation  and  the  chart  were  introduced  in  evidence  as  exhibits  at 
the  original  hearing  (App.  V,  3252-3).  These  exhibits  were 
sponsored  by  W.  C.  Rockefeller,  General  Manager,  and  Alvin 
P.  Adams  (App.  Ill,  1941),  of  Alvin  P.  Adams  and  Associates!, 
a  leading  firm  of  aviation  consultants  (App.  I,  286).*  Rocke¬ 
feller  explained  the  construction,  use,  and  theory  of  the  ex¬ 
hibits  in  detail  (App.  Ill,  1945,  1947-8).  No  challenge  was 
made  to  his  views  with  respect  to  these  exhibits  on  cross- 
examination.  The  nature  of  the  limited  remarks  which  peti¬ 
tioners  now  address  to  the  Board’s  tabulation  and  the  evidence 
with  respect  thereto  indicate  that  there  is  still  no  serious  chal¬ 
lenge  to  this  basis  of  the  Board’s  estimate  of  potential  (TWA 
27,  Eastern  68). 

There  is,  therefore,  adequate  basis  both  in  the  Board’s  opin¬ 
ion  and  in  the  substantial  evidence  of  record  for  the  Board’s 
finding  that  there  is  an  air  freight  potential  of  1  billion  ton-miles 
annually.  It  is  not  to  be  understood,  however,  that  this  evi¬ 
dence  alone  formed  the  basis  for  the  Board’s  estimate.  Rocke¬ 
feller  pointed  out  that  he  used  the  tabulation  and  chart 
discussed  above  for  the  purpose  of  getting  an  “independent 

"  This  quotation  is  from  the  Examiners*  discussion  of  “Estimated  Freight 
Potential"  (App.  1, 478-498).  Their  conclusion  is  stated  at  App.  I,  493. 

“  The  undisputed  qualifications  of  W.  C.  Rockefeller,  which  have  not  been 
printed,  appear  in  Exh.  CEA-101,  Trans.  11,875 ;  see  also  Trans.  2871-2. 
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mining  the  potential  air  freight  market40  (TWA  23,  28-32, 
American  40, 45,  Eastern  38-40,  Delta  14-15,  C&S  15,  United 
45,  Northwest  21-22).  This  contention  is  patently  unsound. 
Not  only  is  the  past  period  unrepresentative  of  the  future  for 
the  reasons  given  above  {supra,  p.  41  if.),  but  this  contention 
assumes  the  Board  was  making  a  traffic  forecast  rather  than  an 
estimate  of  the  potential  market  (cf.  American  46).  It  cer¬ 
tainly  was  reasonable  for  the  Board  to  conclude  that  if  the 
actual  movement  of.  air  freight  by  1950  will  be  at  least  200. 
million  ton-miles,  and  250  million  ton-miles  by  1953,  the  poten¬ 
tial  market  is  “many  times  greater.”  Petitioners'  is  the  irra¬ 
tional  conclusion,  namely,  that  the  new  and  dynamic  air  freight 
industry  would  reach  a  saturation  point  by  1950  or  1953.  The 
actual  traffic  forecast  for  the  years  indicated  constitutes  one 
important  and  unchallenged  factor  considered  by  the  Board  in 
reaching  its  conclusion  as  to  the  potential  air  freight  market. 

The  Board  also  had  before  it  “data  of  the  type  commonly 
employed  to  show  passenger  potential  and  community  of  in¬ 
terest  between  different  points  and  areas,”  which  concern 
“population  and  population  growth,  volume  of  wholesale  and 
retail  business,  value  of  manufacturers,  per  capita  income, 
postal  receipts,  income  tax  returns,  hotel  registrations,  tele¬ 
phone  and  telegraph  messages,  etc.”  ( App.  II,  1459) While 
the  Board  said  that  these  data  “have  obvious  limitations  as 
evidence  to  support  precise  conclusions  as  to  the  volume  of  air 
freight  potential”  (App.  II,  1459-60),  it  did  not,  as  petitioners 
so  cavalierly  state  (Eastern  61,  TWA  23-24),  “reject”  these 
data.4* 


*  Petitioners  attempt  to  enlist  the  Examiners’  Report  as  supporting  their 
▼lew  (Northwest  21.  United  47).  The  Examiners  said  that  “past  traffic 
carried,”  is  the  best  Indication  of  “what”  will  move  in  the  “near  future,” 
not  of  how  much  will  more  (App.  I,  404)*. 

*  See,  for  example,  App.  V,  3153-5, 3157-8, 8180-00, 3281-4, 3273-5, 3287-00, 
3430-56,  3517-8,  3520-33,  8556-7,  3795-6,  8805-12,  8838,  8850,  8868,  8878; 
VI,  3911-43.  Most  of  the  city  exhibits  containing  such  data  (App.  VI,  8988- 
4000)  have  not  been  reproduced.  See  Transcript,  19,816-22,732. 

**  “But  the  need  for  freight  service  along  American’s  proposed  [passenger! 
route  is  established  by  the  community  of  Interest  proved  by  its  exhibits  to 
exist  between  New  Orleans  and  the  cities  of  the  Northeast.”  American 
Brief  in  Docket  730  (App.  n,  872).  The  Board  did  point  out  that  “air 
freight  will  hardly  compete  In  any  appreciable  degree  with  surface  trans- 


tial  is  contained  in  the  testimony  of  expert  witnesses  and  the 
exhibits  which  they  sponsored.48  This  evidence  is  too  voiU- 
minous  to  summarize  here,  just  as  it  was  too  voluminous  for 
the  Board  to  summarize.  However,  a  large  part  of  it  was 


293-303, 314-6, 324-6, 336-7, 347-9, 361-8, 375-7, 387-9, 402; 
418-19, 478-493) .  Reference  to  this  report  will  afford  a  sum¬ 
mary  of  the  views  of  a  dozen  or  more  transportation  economists 

■  •  • 

and  aviation  consultants.  In  its  opinion,  the  Board  tabulated 


Served  that  there  was  a  "great  disparity”  between  them  and 
that  they  appeared 'to  be  "overly  optimistic”  for  past  years 
(App.  II,  1460-1)  .  While  petitioners  quickly  plunge  to  the 
conclusion  that  tlie  Board  “rejected”  this  evidence  (Ameri¬ 
can  40,  TWA  24,  Eastern  61),  they  are  wrong.  The  estimates 
were  based  on  differing  assumptions  as  to  rate  levels  and  the 
time  when  service  would  be  inaugurated  pursuant  to  certifi¬ 
cates,  and  the  Board  itself  pointed  out  that  they  were  "esti¬ 
mates  of  potential”  not  “forecasts  of  traffic”  (App.  II,  1461^note 
17).  Further,  in  discussing  at  a  later  point  the  proper  level 


observed  "The  indicated  change  in  the  level 
economic  rates,  however,  does  not  necessari] 
estimates  of  potential  traffic  made  previous 
rates”  (App.  H,  1462).  Neither  the  estimate 


In  addition,  the  Board  noted  that  "further  light  is  shed  upon 
the  air  freight  potential  by  the  figures  relating  to  rail  express,” 

of  such  figures  (App.  II: 


>$ed  to  at  cob 
It  found  that 


port&tion  for  the  carriage  of  such  bulk  products,  as  ores,  coal,  nnfabrlcatea 
steel,  cotton,  wheat,  etc.99  which  are  part  of  the  economic  life  of  many 
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half  of  which  moved  at  first  class  rates  [App.  V,  3174,  3208], 
was  approximately  1.7  billion  ton-miles  in  1939”  (App.  V, 
3176, 3211 ) .  “Projection  of  the  1939  traffic  volume  to  a  future 
year,  on  the  basis  of  a  conservative  estimate  of  national  dis¬ 
posable  income,”  the  Board  stated,  “indicates  a  probable  vol¬ 
ume  of  2.5  billion  ton-miles”  (App.  ip,  1925;  V.  3211, 3207-9, 
3176;  cf.  Increased  Freight  Rates,  1948,  272  I.  C.  C.  695,  709 
(1948)  with  App.  V,  3225).  The  Board  then  set  forth  a  com-  • 
parison  of  current  air  freight  and  first-class  rail  express  rates 
for  various  distances,  which  showed  air  freight  to  have  a  rate 
advantage  up  to  300  miles  and  rail  express  to  have  a  slight  rate 
advantage  for  longer  distances,  and  concluded:  “Considering 
the  time  savings  by  air  freight  and  these  rate  comparisons,  we 
find  that  a  substantial  portion  of  the  volume  of  railway  express 
moving  over  300  miles  at  first-class  rates — 768  million  ton- 
miles  44 — is  air  freight  potential  even  at  present  air  freight  rate 
levels.” 

44  American  professes  ignorance  as  to  how  this  figure  was  reached  (Ameri¬ 
can  43),  but  TWA  and  Eastern  apparently  had  no  soch  difficulty  (TWA 
24-25,  Eastern  68-66).  The  calculation  is  a  rough  one,  but  clearly  sufficient 
for  the  general  conclusion  reached.  The  Board  reduced  the  probable 
volume  of  2.5  (actually  2.56)  billion  ton-miles  of  railway  express  in  a  future 
year  by  50%  (App.  V,  3174, 8206)  to  reflect  only  the  tonnage  moving  at  first 
class  rates.  The  resultant  tonnage  (1.275  billion)  was  reduced  by  80% 
(App.  V,  8178;  Increased  Express  Bates  and  Charges,  19+6, 278  I.  C.  C.  281, 
246  (1948) )  to  reflect  only  the  tonnage  moving  over  800  miles  at  such  rates 
(893  million  ton-miles).  Finally,  this  figure  was  reduced  by  14%  (App.  V, 
8291-2;  rail  is  16%  longer  than  air,  and  air  is  14%  shorter  than  rail)  to 
reflect  the  more  direct  routing  of  air  traffic  as  compared  with  rail  express, 
leaving  the  stated  figure  of  768  million  ton-miles.  Of.  App.  I,  255,  298-4. 

•  The  30%  reduction  referred  to  above  as  a  means  of  eliminating  rail  ex¬ 
press  moving  300  miles  or  less  was  deliberately  established  at  a  high  level 
in  order  to  get  a  conservative  estimate  of  ton-miles  moving  over  800  miles. 
The  expert  witness  for  American  Air  Express  reduced  estimated  railway  ex¬ 
press  ton-miles  moving  at  first  class  rates  by  19%  (from  U288  to  1.043  billion) 
to  eliminate  traffic  moving  less  than  850  miles  and  off-line  traffic  (App.  V, 
8176).  Analysis  of  the  Table  at  278  L  O.  C.  246  indicates  that  movements 
under  800  miles  account  for  only  10.5%  of  total  ton-miles.  If  the  Board  had 
used  the  19%  figure  or  the  10.5%  figure  its  estimate  would  have  been  890 
million  ton-miles  or  971  million  ton-miles,  respectively,  instead  of  768 
million  ton-miles.  It  chose  to  use  the  more  conservative  80%  figure  in  order 
to  take  care  of  off-line  shipments  and  other  possible  adjustments  (cf. 
App.  V,  8176-7). 
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The  principal  objection 45  to  this  finding  cm  a  tactual  basis 
is  that  the  Board  computed  railway  express  ton-miles  in  a 
future  year  to  be  approximately  50%  above  the  1939  figure 
when  it  had  available  to  it  in  decisions  of  the  Interstate  Com¬ 
merce  Commission 46  the  actual  figure  for  1948  and  the  esti¬ 
mate  of  the  Railway  Express  Agency  for  a  future  year 
(TWA  25,  American  43,  Eastern  64).  While  petitioners 
readily  assert  now  that  the  Board  should  have  used  these  actual 
figures  in  its  decision,  not  one  of  them  made  such  a  suggestion 
to  the  Board  (App.  II,  1180-3,  1284/1332-8).  This  after¬ 
thought  (c/.  §  1006  (e)  of  the  Act  (supra,  p.  37))  has  no  valid¬ 
ity.  The  cited  decisions  do  not  show  rail  express  less-than-car- 
load  ton-miles  for  1948  or  for  a  future  year.  They  do  show  that 
for  1948  and  a  “prospective  year”  the  number  of  less-than-car- 
load  shipments  was  approximately  equal  to  the  number  of  such 
shipments  in  1939  (273  I.  C.  C.  at  p.  249,  line  2).  But  if  -a 
comparison  of  the  number  of  shipments  is  to  be  used  to  compare 
ton-miles,  it  must  also  be  shown  that  the  average  weight  of 
shipment  and  the  average  length  of  haul  remained  constant. 
This  has  not  been  shown.  If  fact,  the  Commission’s  opinion 
shows  that  the  shipments  in  1948  are  considerably  heavier 


•There  are  other  minor  objections.  For  example,  it  is  urged  that  the 
estimate  of  American  Air  Express  utilised  by  the  Board  (App.  V,  8171-7) 
was  not  valid  for  any  year  after  1949  (Eastern  64).  But  the  export  witness 
sponsoring  the  exhibits  was  of  a  different  view.  He  said,  “My  opinion  is 
that  it  [air  freight]  would  continue  to  increase  after  1949,  probably  well  into 
the  GOV*  (App.  HI,  1931).  Again,  it  is  contended  that  there  is  no  correla¬ 
tion  between  national  Income  or  national  disposable  income  and  railway 
express  traffic  (TWA  24-25,  Eastern  64).  Bat  the  evidence  of  record  is  to 
the  contrary  (App.  V,  8171-2,  8207-11 ;  Transcript  11^49, 11,951-3).  Also, 
contention  ,is  made  that  there  is  no  way  of  determining  what  conversion  fac¬ 
tor  was  used  in  translating  ran  miles  to  air  mUes(  Eastern  65).  Throughout 
the  proceeding  the  parties  assumed  a  conversion  factor  of  .86,  that  is,  air 
miles  were  86%  of  rail  miles  (see,  for  example,  App.1.  279, 82 4;  V,  8225). 
The  record  supports  such  abactor  (App.  V,  8291-2).  Contrary  to  Eastern’s 
assertion  (Eastern  99),  the  Board's  use  of  first-class  railway  express  rates 
from  the  published  opinions  of  the  I.  C.  C.  did  not  deprive  it  of  alhir  hearing: 
Market  street  By.  Co.  y.  Railroad  Commission,  324  U.  S.  548, 561-2  (1945)  ; 
United  States  v.  Pierce  Auto  Lines,  327  U.  S.  515, 528-30  (1946). 
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"Increased  Express  Bates  And  Charges,  1946,  286  L  C.  C.  889  (1946) ; 
269  L  C.  C.  161  (1947) ;  278  L  C.  C.  281  (1948)  .  These  decisions  were  cited 
by  the  Board  (App.  n,- 1462,  note  19>. '  ' 


than  in  1939  (273 1.  C.  C.  at  p.  234).  While  no  data  directly 
comparing  the  average  length  of  haul  per  shipment  in  1939  and 
1948  are  presented,  other  data  convincingly  demonstrate  a 
large  but  indeterminate  increase  in  ton-miles  in  1948  and  in  a 
prospective  year  over  1939.  The  average  revenue  per  ship¬ 
ment  in  less-than-carloads  in  1948  and  in  a  prospective  year 
exceeded  that  in  1939  by  249.5%  and  263.9%,  respectively 
(273  I.  C.  C.  at  p.  249,  line  12).  These  increases  necessarily 
result  from  increases  in  one  of  three  factors:  (1)  increased 
rates;  (2)  increased  average  weight  per  shipment;  or  (3)  in¬ 
creased  average  length  of  haul  per  shipment.  Since  express 
rates  and  charges  were  on  the  prewar  level  up  to  1946,  except 
for  a  10  cent  per  shipment  emergency  charge  (266  I.  C.  C.  at 
p.  371),  and  since  the  rate  increases  after  1946  have  amounted 
to  less  than  75%  (App.  II,  1462),  it  is  evident  that  the  bulk 
of  the  increased  average  revenue  per  shipment  in  1948  and  * 
prospective  year  results  from  an  increase  in  the  average  weight 
of  a  shipment  or  from  an  increase  in  the  average  length  of  haul, 
or  both.  Any  of  these  possibilities  necessarily  means  a  larger 
increase  in  ton-miles  in  1948  or  a  prospective  year  over  1939 
than  the  Board  estimated.  Therefore,  these  data  confirm? 
rather  than  refute  the  Board’s  findings.  It  was  clearly  proper, 
however,  for  the  Board  to  adopt  and  follow  the  procedures  and 
evidence  presented  at  the  hearing  in  its  own  proceeding  rather 
than  to  start  off  on  a  wholly  new  tack  without  notice  to  any 
of  the  parties. 

Petitioners  have  also  challenged  the  Board’s  finding  that  a 
“substantial  portion  of  the  volume  of  railway  express  moving 
over  300  miles  at  first-class  rates — 768million  ton-miles— is  air 
freight  potential”  cm  the  ground  that  it  is  too  indefinite  and 
fails  to  reflect  specifically  a  host  of  factors  which  petitioners 


Eastern  66-67, 89,  American  43).  We  have 
that  the  problem  here  is  “not  a  matter  of  counting  figures  but 


era!  judgment  by  the  Board  indisputably  is 
legal  point  of  view  (*wpro,  pp.  52*54).  The  practical  necessi¬ 
ties  for  such  a  view  are  wefl-iHusfcrated  by  a  brief  recitation 
of  the  factors  which  petitioners  believe  should  be  reduced  to 


It  concluded  that  "it 
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inventory  costs,  promise  not  only  some  diversion  of  established 
traffic  but  also  the  development  of  new  business,”  and  con¬ 
cluded  that  “even  in  this  field,  involving  competition  by  air 
freight  against  substantially  lower  surface  rates,  special  oppor¬ 
tunities  exist  for  the  future  growth  and  expansion  of  air 
freight.”  Petitioners  complain  that  they  have  not  been  told 
what  these  “special  opportunities”  are  and  that  there  is  no 
evidence  to  support  the  Board’s  finding  (American  44,  Eastern 
67,  TWA  27).  It  is  difficult  to  believe  that  their  objection  is 
seriously  taken  in  view  of  the  proceedings  before  the  Board. 
Nevertheless,  we  shall  indicate  the  record  basis  for  the  Board’s 
finding,  which  covered  such  items  as  furniture  (App.  Ill, 
1853-4,  2101-3;  V,  3393),  mail  order  merchandise  (App.  I, 
490-1;  m,  2039-57,  2119-37,  V,  3592),  meat  (App.  Ill,  2116; 
VI,  3955-76),  drugs  (App.  Ill,  1945-7,  V,  3793-3803,  VI, 
4009-12),  fish  and  seafood  (App.  V,  3137,  3593,  3778-80;  VI, 
3997-9)  and  linings  (App.  Ill,  1959-61). 50  The  Board’s  find¬ 
ing  was  fully  supported  by  substantial  evidence.  Plainly,  the 
“special  opportunities”  constituted  an  appropriate  element  to 
be  considered  and  weighed  in  connection  with  the  determina¬ 
tion  of  air  freight  potential. 

The  Board  also  observed,  in  connection  with  its  estimate  of 
potential,  that  “The  speed  offered  by  air  movement  has  opened 
new,  more  distant  markets  for  highly  perishable  commodities” 
(App.  II,  1464),  and  mentioned  specifically  newspapers,  wear¬ 
ing  apparel,  and  flowers,  the  latter  of  which  accounted  for  6.5% 
of  the  tonnage  handled  by  all  air  carriers  in  September  1948. 
I,ts  findings  in  this  connection  are  fully  supported  by  the  evi¬ 
dence.81  In  fact,  petitioners  do  not  contend  otherwise.  TWA 
attempts  to  minimize  the  significance  of  these  facts  by  citing 
figures  for  only  three  all-cargo  carriers  (TWA  27),  and  for¬ 
getting  that  the  estimate  of  air  freight  potential  is  not  so  re¬ 
stricted.  Eastern’s  assertion  that  these  items  all  moved  by 
first-class  rail  express  (Eastern  67)  is  not  only  unfounded, 

"See  also,  for  example,  App.  JH,  1706,  1831-3,  1918,  1968-9,  1961-7, 
2105-6;  V,  3392-3,  3494-7,  3493,  3494,  3572-7,  8784,  3815-20. 

“  See,  for  example,  App.  I,  491 ;  III,  1725,  1854-5,  1969-77,  2079-85 ;  V, 
3123,  8131,  3388-9,  3390,  3467-8,  3490-1,  3567-8,  3753-69,  3787-92,  3823-6; 
VI,  4016-25;  VH,  4555,  4567,  4653-5,  4754,  5161,  5165,  5186,  5247-58,  5269, 
5279, 5290,  5809-10;  VUI,  5320,  5337,  5375. 
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but  it  has  no  reference  to  the  "new,  more  distant  markets”  for 
these  products  with  which  the  Board  was  concerned.  Here, 
then,  are  additional  elements  which  properly  entered  into  the 
Board’s  estimate  of  air-freight  potential. 

In  reaching  its  estimate  of  air  freight  potential  the  Board 
also  considered  and  weighed  the  extensive  evidence  before  it 
relating  to  the  movement  of  agricultural  produce.”  While 
indicating  that  "agricultural  produce  will  in  time  contribute 
an  important  part  of  total  air-freight  volume,”  the  Board  con¬ 
cluded,  "we  are  inclined  to  agree  with  those  who  foresee  a  pro¬ 
tracted  period  of  experiment  and  promotion  before  a  material 
penetration  of  the  travel  market  in  fruits  and  vegetables  can 
be  accomplished”  (App.  II,  1466,  1465).  Apart  from  mis¬ 
statements  attributed  to  the  Board  (American  44-45),  pe- 
.  titioners  raise  no  objections  in  this  area  (Delta  16).  This 
evidence,  too,  was  considered  and  weighed  by  the  Board  in 
estimating  potential. 

It  was  on  the  basis  of  all  of  the  foregoing  ("the  facts  of  record 
relating  to  traffic  and  air-freight  potential”)  that  the  Board 
concluded  "there  is  an  existing  potential  domestic  traffic  for  air 
freight  of  not  less  than  one  billion  ton-miles  annually.”  In 
light  of  the  fact  that  the  rate-volume  relationship  for  other 
forms  of  transport  indicated  an  air-freight  potential  of  one 
billion  ton-miles  at  a  16-cent  air-freight  rate,  that  actual  traffic 
appeared  to  be  headed  for  a  figure  in  excess  of  250  million  ton- 
miles  by  1953,  and  in  light  of  the  Board’s  extensive  findings  on 
the  other  voluminous  and  convincing,  evidence  of  .  record,  its 
determination  of  potential  was  adequately  explained,  fully 
supported  by  substantial  evidence,  and  clearly  reasonable. 

•  yt  ^ 

V.  The  Board’s  determination  that  the  certification  of  the  property-only 
carriers  would  have  no  substantial  adverse  effect  upon  petitioners  was 
reasonable  and  proper 

Petitioners  contend  that  the  Board  has  failed  to  make  ade¬ 
quate  findings  with  respect  to  the  economic  effect  of  the  serv- 

“See,  for  example,  App.  in,  1927-©,  2020-37,  2162-74;  V,  3181-4,  3188, 
3211,  3226-7,  3267-71,  8277,  3323-7,  3333-48,  8390-1,  3394,  3414-5,  3431-4, 
3439-44,  3446-8,  3467,  3496,  3541-2,  3545-6,  3552-3,  3589-90,  3594-5,  8598- 
3600,  3602-3,  3616,  8729-77,  8841-3,  3853-5,  3862;  3867-7,  3876-7;  VI,  4001-9; 
VH.4650. 


ices  it  certificated  upon  the  operations  of  existing  carriers 
(Braniff  34-35,  Eastern  18-22,  29-30,  C&S  11,  Delta  13), 
and  that  such  findings  as  it  did  make  were  not  supported  by 
substantial  evidence  (Eastern  69-71,  89-90,  Northwest  22). 
A  brief  analysis  of  the  Board’s  opinion  and  the  record  will  com¬ 
pletely  refute  these  claims.  Barely,  if  ever,  has  the  Board 
been  able,  as  here,  to  certificate  a  duplicating  service  with  such 
a  firm  conviction,  founded  in  the  record,  that  no  serious  adverse 
consequences  to  existing  carriers  would  flow  therefrom,  and 
with  such  a  promise  of  positive  gain  even  to  existing  carriers. 
Nor,  in  other  cases,  have  the  important  benefits  to  the.public 
interest  arising  from  the  establishment  of  a  duplicating  soy- 
ice  been  so  varied  or  self-evident.  Uniquely,  the  certifications 
in  this  case  hold  a  very  real  promise  of  benefit  to  all. 

The  Board  carefully  considered  what  possible  adverse  eco¬ 
nomic  effects  the  certification  of  a  “limited  number”  of  cargo 
carriers  would  have  upon  the  existing  certificated  carriers  ( App. 
II,  1468-72).  It  concluded  that  “The  record  makes  dear  that 
such  an  authorization  would  not  affect  the  competitive  balance 
presently  existing  between  the  present  all-cargo  carriers  and 
the  certificated  carriers  or  affect  adversely  the  latter”  (App. 
II,  1481).  This  conclusion  was  fully  supported  by  detailed 
subsidiary  findings. 

.  The  portion  of  the  certificated  carriers’  business  which  was 
subject  to  possible  diversion  as  a  result  of  the  certification  of 
the  property-only  carriers  was  an  extremely  limited  one.  Dur¬ 
ing  the  year  1948,  the  total  revenues  of  the  certificated  car¬ 
riers  was  approximately  $413,000,000  (App.  VJLii,  5620).  Of 
this  amount,  approximately  $339,000,000  was  derived  from 
the  carriage  of  passengers  and  their  baggage  (App.  V1JLI,  5620). 
This  revenue,  of  course,  was  not  subject  to  diversion  because 
the  newly  certificated  carriers  were  not  authorized  to  cany 
passengers  (App.  II,  1471-2).  Hie  mail  revenues  of  the  cer¬ 
tificated  carriers  during  this  period,  amounting  to  some 
$49,000,000  (App.  VILL,  5620),  likewise  were  not  subject  to 
diversion  because  the  property-only  carriers  were  not  author¬ 
ized  to  cany  mail  (App.  n,  1477-80).  Express  revenues  of 
the  certificated  carriers  during  the  same  period  amonnted  to 
about  $10,000,000  (App.  VUI,  5620).  The  Board  stated  that 


it  would  “remove,  by 


from  the  presently  certificated  carriers”  of  this  rev 
II,  1471),  and,  in  fact,  it  did  so  (App.  Q,  1563, 
1571).**  Of  the  $413,00(1,000  of  revenues  of  "die 
carriers  in  1948,  therefore,  only  approximately 
attributable  to  freight  operations  (App.  VIII,  56 
than  4%,  was  subject  to  possible  diversion  by  the 
of  property-only  carriers. 

But  hot  all  of  even  the  freight  revenues  of  the 
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out  that  the  certificated  carriers  use  “combination?’  aircraft 
to  serve  720  certificated  points,  many  of  which  “will  not  ds^ 
velop  a  volume  of  air  freight  to  warrant  regular  schedules  of 
all-cargo  aircraft.”  This  “portion  of  the  air  freight  market,” 
the  Board  observed,  “will  remain  reserved  at  least  for  the 
present,  for  development  by  the  existing  certificated  carriers’’ 
(App.  II,  1469-71).  The  Board  made  certain  of  this  by  de¬ 
nying  the  property-only  carriers  tile  right  to  conduct  intra¬ 
area  services  (App.  U,  1489-90,  1561-2,  1564-^5,  1567-8); 
The  refotkmship  of  this  portion  of  the  ah  freight  market 
reserved  to  the  certificated  carriers  to  their  total  freight  rete* 


m 


ever,  but  that  it  is  substantial.  This  appears  not  only  fr&ni 
the  fact  that  in  September  1948, 7  of  the  ^certificated  carriers 
did  not  schedule  all-cargo  flights  (App.  n,  1470;  VHI,  6005- 
68),  but  from  operating  data  of  record  showing  ton-miles 
carried  in  “combination”  and  cargo  aircraft,  the  distance  ship¬ 
ments  were  carried,  etc.  (App.  VH,  5170,  5172,  5174,  5197, 
5265,  5270, 5277, 5299, 5302;  Vm,  5358, 5367,5381):  It  was 


"  Eastern  erroneously  states  that  the  Board  has  not  considered  the  pos¬ 
sibility  of  diversion  from  petitioners*  air  express  services,  and  argues  that 
such  diversion  will  occur  (Eastern  90).  The  evidence  cited  by  Eastern 
shows  diversion  between  means  of  transport,  (from  air  express  to  air 
freight)  rather  than  diversion  between  groups  of  carriers  (from  certtfU 
cated  carriers  to  property-only  carriers).  Diversion  of  this  kind  has  un¬ 
doubtedly  occurred  in  the  past  because  air  fteight  rates  are  so  much  lotted 
than  air  express  rates.  See  Air  Freight  Forwarder  Cose,  9  C.  A.  R  473, 
480-1  (1943).  And,  of  course,  it  would  occur  even  In  the  absence  of  th* 
property-only  carriers. 
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considerably  less  than  $14,000,000  of  annual  air  freight  reve¬ 
nues  that  would  be  subject  to  possible  diversion  as  a  result  of 
the  certification  of  the  property-only  carriers. 

Even  in  this  narrow  area  the  Board  found  that  the  certifi¬ 
cation  of  the  property-only  carriers  would  not  adversely  affect 
the  certificated  carriers.  After  noting  that  the  “competition 
between  the  applicants  and  the  certificated  air  carriers  during 
the  recent  period  of  air  freight  growth  and  the  likelihood  of 
a  continuing  growth  negative  any  contention  of  diversion  in 
the  ordinary  sense  of  that  term,”  the  Board  found  that  “the 
applicants  and  certificated  carriers  alike  have  drawn  their 
traffic  from  the  common  reservoir  of  the  air-freight  potential,” 
and  that  if  a  limited  number  of  applicants  were  certificated, 
they  would  “continue  to  develop  their  traffic  from  the  cargo 
potential  rather  than  by  diversion  from  the  certificated  car¬ 
riers.”  “We  are  unable  to  accept  the  conclusion,”  the  Board 
stated,  “that  the  certification  of  a  few  exclusive  cargo  carriers 
as  a  means  of  promoting  and  developing  air  traffic  from  the 
large  air-freight  potential  would  inflict  a  destructive  diversion 
upon  the  existing  certificated  carriers”  (App.  II,  1468-9). 

The  Board  also  noted,  later  in  its  opinion,  that  its  route 
authorizations  would  “permit  a  large  variety  of  services 
*  #  *  which  we  believe  to  be  essential  to  measure  the  feasi¬ 
bility  of  a  specialized  service  in  air  transportation”  but  which 
“would  not  be  possible  under  the  route  structures  of  the  existing 
certificated  carriers.”  “A  situation  of  this  nature  might  not 
be  in  the  public  interest,”  the  Board  stated,  because  it  would 
prevent  a  “fair  comparison”  of  the  operations  of  the  two 
groups  of  carriers  and  might  “prejudice  the  rights  of  the  exist¬ 
ing  certificated  carriers  to  compete  on  an  equal  footing.”  The 
Board  indicated,  therefore,  that  “if  a  modification  of  authority 
in  existing  certificates  is  required  by  the  presently  certificated 
carriers  for  the  transportation  of  property,  such  carriers  should 
seek  adjustment  of  their  certificates  and  this  Board  will  give 
expeditious  treatment  to  any  application  seeking  such  adjust¬ 
ment”  (App.  II,  1499-1500). 

In  the  face  of  such  reasoned  findings,  assertions  as  to  their 
inadequacy  fall  flat.  Eastern’s  claim  that  the  Board  “has  not 
found  that  there  would  not  be  any  impairment  in  the  services 
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of  existing  carriers’’  (Eastern  22)  is  true  only  in  the  sense  that 
the  quoted  words  do  not  appear  in  the  Board’s  opinion.  That 
the  Board  has  considered  and  made  a  finding  against  peti¬ 
tioners  on  the  very  issue  in  question  is  too  plain  to  be  obscured 
by  abstruse  arguments  as  to  the  meaning  of  particular  words 
used  by  the  Board,  as  Eastern  seeks  to  do.84 

Not  only  were  the  Board’s  findings  on  this  subject  detailed 
and  explicit,  but  they  were  the  only  reasonable  conclusions 
to  be  drawn  from  the  evidence;  so  much  so  that  the  Board 
declared  that  a  contrary  conclusion  "would  be  at  war  with  the 
facts  of  the  present  record”  (App.  II,  1469).  The  record 
clearly  shows  that  during  the  period  from  1947  through  June 
30,  1949,  notwithstanding  the  fact  that  the  applicants  were 
operating  in  competition  with  the  certificated  carriers  and 
were  themselves  carrying  a  large  volume  of  air  freight,  the 
certificated  carriers  steadily  increased  both  the  volume  and 
the  share  of  air  freight  which  they  carried  by  substantial 
amounts.55  The  Board  predicated  a  "likelihood  of  a  con¬ 
tinuing  growth”  of  this  character  on  the  basis  of  its  estimate 
of  the  potential  air  freight  market,  including  the  estimate 
of  freight  which  would  actually  be  carried  in  future  years 
based  on  a  statistical  projection  of  air  freight  carried  in  the 
past,  which  has  been  discussed  in  detail  in  the  preceding 
section  of  this  brief.  In  fact,  since  the  date  of  the  certifica¬ 
tion  of  the  property-only  carriers,  the  air  freight  business  of 
the  certificated  carriers  has  continued  its  steady  growth 
(Supplement,  p.  1). 

**  Eastern’s  argument  rests  on  its  own  strained  construction  of  “destruc¬ 
tive,”  “past,”  “present,”  and  “available,”  and  a  formalistic  concept  of  the 
manner  in  which  findings  must  be  made  (Eastern  20-21,  28-30).  The 
Court’s  comment  in  American  Airlines,  Inc.,  et  al.  v.  Civil  Aeronautics 
Board,  178  F.  2d  603,  906  (7th  Cir.,  1949),  that  “petitioners  are  over- 
meticulous  in  their  conception  of  the  standard  fixed  by  the  statute,”  is 
applicable  equally  here. 

“The  figures  for  the  years  1947  and  1948  are  tabulated  in  the  Board’s 
opinion  (App.  II,  1468).  They  are  not  challenged,  and,  except  for  the 
first  two  quarters  of  1947,  appear  in  the  printed  record  (App.  VIII,  6517, 
5585,  5688,  5756).  The  freight  ton-miles  carried  by  the  certificated  carriers 
in  each  of  the  first  two  quarters  of  1949  (App.  VIII,  5688,  5756)  appear 
in  a  continuation  of  the  tabulation  in  the  Board’s  opinion  (App.  II,  1458) 
which  covers  the  year  1949  and  the  first  three  quarters  of  1950  and  is  set 
forth  in  the  Supplement  to  this  brief,  p.  1. 


The  earnings  of  the  certificated  carriers  have  likewise  shown 
a  steady  growth  notwithstanding  the  competition  of  the  prop¬ 
erty-only  carriers  both  before  and  after  their  Certification. 
Thus,  the  certificated  carriers’  net  operating  loss  of  almost 
$21,000,000  in  1947  was  turned  into  a  net  operating  profit  of 
over  $2,000,000  in  1948  (App.  VIII,  5620).  By  June  30, 1949, 
the  net  operating  profit  for  the  preceding  12  months  had  in¬ 
creased  to  over  $23,000,000  (App.  VIII,  5790).  More  recent 
reports  show  a  continuation  of  the  trend  (Supplement,  pp. 
30-39).  While  there  may  be  doubts  that  the  improvement  in 
the  profit  position  of  the  certificated  carriers  is  due  to  the 
growth  in  their  air  freight  business, M  the  figures  demonstrate 
at  the  very  least,  as  the  Board  found,  that  “the  presently  cer¬ 
tificated  carriers  have  in  their  passenger  traffic  a  type  of  car¬ 
riage  of  such  character  and  size  which  by  itself  should  provide 
ample  opportunity  under  honest,  economic,  and  efficient  man¬ 
agement  few*  the  development  of  profitable  operations”  (App. 
II,  1471-2). 87 

The  evidence  summarized  above  compels  the  conclusions 
reached  by  the  Board,  and  other  expert  witnesses  (App.  HI, 
1934-^5,  2096-8,  2108-9),  that  both  the  applicants  and  the 
certificated  carriers  have  drawn,  and  will  draw,  their  freight 
business  from  the  large  undeveloped  air  freight  market,  that 
the  existing  traffic  of  the  certificated  carriers  will  not  be  sub¬ 
jected  to  diversion,  and  that  such  carriers  will  not  be  adversely 
affected  by  the  certification  of  the  property-only  earners. 

"Braniff  says  “the  evidence  shows  that  the  handling  of  freight  traffic 
in  combination  flights  contributes  to  the  support  of  Braniff  and  decreases 
the  responsibility  of  the  Federal  Government  in  connection  with  air  mail 
pays”  (Braniff  85).  but  it  neglects  to  cite  the  evidence.  Statements  by  coun¬ 
sel  in  oral  argument  before  the  Board  cast  doubt  on  whether  petitioners 
profit  by  the  handling  of  air  freight  even  in  combination  planes  (App.  II, 
1401-2, 1406-0, 1410;  cf.  16  J.  Air  L.  and  Com „  256,  268  (1048) ). 

"The  Board  went  on  to  point  out  that  “There  seems  to  be  little  logic 
in  believing  that  a  monopoly  of  air  freight  would  make  the  bulk  of  their 
business-passenger  carrying  profitable.  Neither  the  incidental  development 
of  air  freight  inherent  in  its  conduct  as  a  supplement  to  passenger  busi¬ 
ness  nor  the  subsidization  of  the  passenger  business  by  the  freight  business 
appear  desirable  as  a  matter  of  public  policy  in  the  present  stage  of  develop¬ 
ment  of  air  transportation”  (App.  U,  1472).  Eastern  asserts  that  neither 
of  the  alternatives  depicted  in  the  above  passage  is  supported  by  substan¬ 
tial  evidence  (Eastern  70).  In  fact,  however,  they  are  (App.  Ill,  1934-5, 
1966-7,  2006-9,  2108). 
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Eastern  contends,  however,  that  there  will  be  competition 
between  the  two  groups  of  carriers  and  that  “  ‘competition’ 
without  ‘diversion’  of  business  is  not  ‘competition’  ”  (Eastern 
69-70).  This  spurious  reasoning  assumes  that  the  air  freight 
market  has  already  been  fully  developed,  which  is  not  the  fact. 
Competition  in  the  development  of  an  untapped  market  need 
not  result  in  diversion  (App.  Ill,  1934-5,  2096-7).  It  may, 
however,  provide  a  “spur”  to  the  development  of  traffic  which 
benefits  all  of  the  competitors  as  well  as  the  industry  (App.  II, 
1476, 1475;  III,  1934-5, 1936,  2096-9,  2103-9).  It  is  unneces¬ 
sary  to  argue  this  on  a  theoretical  basis,  however.  The  record 
shows  that  in  the  past  the  certificated  carriers  have  increased 
their  air  freight  business  more  rapidly  at  the  points  where  they 
were  in  competition  with  the  292.5  carriers  than  at  the  points 
where  such  competition  was  lacking.88  This  is  a  practical  dem¬ 
onstration  that  competition  does  not  mean  diversion  in  the 
large  undeveloped  air  freight  market.  Rather,  it  means  in¬ 
creased  traffic  for  the  certificated  carriers  as  well  as  the  benefits 
of  “new  methods,  equipment,  and  managerial  improvements” 
(App.  II,  1475).  Clearly,  the  Board’s  finding  that  the  certifi¬ 
cated  carriers  would  not  be  affected  adversely  by  the  certifica¬ 
tion  of  the  property-only  carriers  was  supported  by  substantial 

evidence  and  was  wholly  reasonable.8®  In  fact,  the  benefits 

•  *»•••  *  *  *  •%. 

"American  may  be  used  as  an  example.  -  At  the  18  cities  served  by 
American  at  which  “one  or  more  applicants  will  be  authorized  to  oommence 
freight  service”  under  the  certificates  (see  Hogan  Affidavit  to  Petition  For 
Stay  filed  by  American  in  No.  10374  on  August  11, 1949)  American’s  freight 
tonnage  increased  from  1706.9  tons  in  the  third  quarter  of  1947  (App.  VIII, 
5806-11)  to  2254  tons  in  the  first  quarter  of  1949  (App.  VIII,  5020-23),  or 
32%.  At  the  13  cities  served  by  American  and  also  served  by  one  or  more 
of  Slick,  Flying  Tigers,  and  U.  S.  in  September  1948  (App.  VII,  4599,  4658, 
4719-20),  American’s  freight  tonnage  increased  from  3437-2  tons  in  the 
third  quarter  of  1947  (App.  vm,  5806-11)  to  6353  tons  in  the  first  quarter 
of  1949  (App.  VIII,  5820-23),  or  95%.  In  other  words,  American’s  traffic 
increase  was  three  times  as  rapid  at  competitive  points  as  at  noncompetitive 
points.  Clearly  the  competition  was  beneficial  rather  than  harmful 

"  In  the  light  of  this  finding,  and  the  Board’s  determination  that  direct 
subsidization  of  the  property-only  carriers  through  mail  pay  was  unnecessary 
(App.  II,  1478),  it  is  apparent  that  the  certifications  give  rise  to  no  “cost 
to  the  Government.”  There  was  no  need  for  the  Board  to  a  finding, 
therefore,  as  Eastern  contends  (Eastern  23),  that  the  benefit  to  the  public 

outweighs  the  “cost  to  the  Government.”  See  note  29,  supra. 

. 
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which  will  accrue  to  the  certificated  carriers  from  the  certifica¬ 
tions  afford  another  sound  basis  therefor  (App.  II,  1481). 

VL  The  Board’s  determination  of  public  convenience  and  necessity  for  the 
transportation  authorized  is  not  invalid  for  failure  to  find  that  the 
services  of  petitioners  were  inadequate 

Petitioners  contend  that  the  Board  failed  to  find  that  the 
services  rendered  and  proposed  by  the  certificated  carriers  were 
inadequate  to  meet  the  present  and  future  needs  for  the  trans¬ 
portation  of  air  freight,  that  the  services  of  the  certificated  car¬ 
riers  were  in  fact  adequate,  and  that  the  Board  failed  to  find  that 
notwithstanding  the  adequacy  of  the  services  of  the  certificated 
carriers  the  certification  of  the  property-only  carriers  was  re¬ 
quired  by  public  convenience  and  necessity  (American,  31-34; 
Eastern,  17-18;  Northwest,  3,  11, 16,  20;  TWA,  47;  C  &  S,  3, 
10-11,  23;  Delta,  3,  12,  13,  21).  On  the  basis  of  such 
contentions  they  urge  that  the  Board’s  order  is  invalid.  To  a 
considerable  extent  these  arguments  demonstrate  that,  notwith¬ 
standing  their  preoccupation  with  what  the  Board  stated  as 
to  the  “nature  of  the  issues”  in  this  proceeding,  the  petitioners 
have  failed  to  grasp  the  simple  fact  that  the  Board  has  pro¬ 
motional  and  developmental  responsibilities  under  the  Act 
as  well  as  regulatory  duties.  (See  Point  I,  'supra,  p.  30  ff.) 
Congress  did  not  direct  the  Board  just  to  wait  until  something 
bad  happened  and  then  to  correct  it;  it  charged  the  Board  with 
a  positive  responsibility  to  assure  the  sound  development  of  a 
system  of  air  transportation  designed  to  achieve  stated  objec¬ 
tives.  Section  2  of  the  Act. 

In  a  long  line  of  cases,  similar  to  the  one  at  bar,  the  Board 
has  applied  this  distinction  between  its  promotional  and  regu¬ 
latory  responsibilities  in  passing  upon  the  relationship  of 
contentions  as  to  the  adequacy  of  existing  services  to  the  author¬ 
ization  of  competition.  Some  of  its  earlier  statements  bear 
repeating.  In  Transcontinental  &  Western  Air ,  Inc.,  Addi¬ 
tional  North-South  California  Services,  4  C.  A.  B.  373  (1943), 
the  Board  stated  (4  C.  A.  B.  at  pp.  374-6) : 

Two  fundamental  policies  are  established  by  the  Act: 
one  directed  to  the  achievement  of  regulatory  control 
over  those  who  render  the  public  service  of  air  trana- 
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portation;  the  other  seeking  the  maximum  of  sound 
development  of  the  industry  in  the  public  interest.  The 
first  protects  the  public  in  its  use  of  air  transportation 
services,  and  an  example  of  such  protection  is  found  in 
the  provisions  of  the  Act  which  require  air  carriers  to 
furnish  adequate  service.  The  second  involves  a  pro¬ 
motional  rather  than  a  regulatory  function,  and  under¬ 
takes  to  foster  and  encourage  the  maximum  develop¬ 
ment  of  air  transportation.  In  some  instances  this 
calls  for  something  more  than  mere  attainment  of  ade¬ 
quate  service  under  protective  regulation ;  it  demands 
improvement  and  achievement  through  developmental 
pioneering.  The  full  development  and  technological 
improvement  of  air  transportation  can  not  be  gained  by 
regulation  alone;  to  achieve  improvement  ah  incentive 
is  necessary  and  under  the  Act  that  incentive  should 
flow  in  part  from  competition  between  air  carriers. 

In  considering  the  extent  to  which  competition  is 
necessary  to  assure  the  sound  development  of  an  air 
transportation  system,  therefore,  its  justification  does 
not  depend  upon  the  inability  or  unwillingness  of  an 
existing  carrier  to  render  adequate  service.  The  car¬ 
rier’s  failure  in  this  regard  may  evidence  a  need  for 
competition,  but  its  ability  and  willingness  to  furnish  a 
sufficient  volume  of  service  does  not,  of  itself,  constitute 
a  bar  to  the  authorization  of  a  competitive  service. 
Otherwise,  no  competition  would  ever  be  authorized,  for 
there  is  no  limit  to  the  extent  to  which  an  existing  car¬ 
rier  could  expand  to  meet  increased  demand.  Adequate 
service  is  a  relative  expression  which  has  been  construed 
to  mean  only  that  such  facilities  must  be  supplied  as 
might  be  fairly  demanded,  considering,  among  other 
things,  the  size  of  the  place  to  be  served,  the  extent  of 
the  demand  for  service,  the  cost  of  furnishing  the  service 
and  other  facts  which  would  have  a  bearing  upon  the 
question  of  convenience  and  cost.  This  service  is  but 
the  minimum  standard  fixed  by  the  Act,  but  considera¬ 
tions  of  national  policy  require  much  more. 
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The  Act  thus  implies  the  desirability  of  competition 
in  the  air  transportation  industry  when  such  competi¬ 
tion  will  be  neither  destructive  or  uneconomical  and  the 
Board  is  directed  to  implement  such  competition  as 
will  fulfil  the  purposes  of  the  Act.  *  *  * 

In  American  Export  Airlines,  Transatlantic  Service,  2 
C.  A.  B.  16  (1940),  the  Board,  in  the  course  of  a  long  discus¬ 
sion  (hi  the  need  for  competition  in  the  trans-Atlantic  service 
(2  C.  A.  B.  29-35),  stated  that  “Although  it  does  not  appear 
that  the  quality  of  service  rendered  by  intervener  is  at  present 
inadequate  in  any  respect,  the  record  indicates  that  benefits 
to  the  public,  in  the  shape  of  improved  service  resulting  from 
advances  in  the  industry,  would  be  accelerated  by  competition 
between  United  States  air  carriers  on  the  North  Atlantic  route” 
(2  C.  A.  B.  at  p.  32).. 

The  Board’s  discussion  in  the  Hawaiian  Case,  7  C.  A.  B. 
83  (1946)  is  also  illuminating: 

As  the  justification  for  competition  in  any  case  does 
not  depend  upon  the  failure  or  inability  of  an  existing 
carrier  to  render  adequate  service,  neither  does  its  ability 
and  willingness  to  furnish  a  sufficient  volume  of  service 
in  itself  constitute  a  bar  to  a  competitive  service.  The 
greatest  gain  from  competition,  whether  actual  or  po¬ 
tential,  is  the  stimulus  to  devise  and  experiment  with 
new  operating  techniques  and  new  equipment,  to  de¬ 
velop  new  means  of  acquiring  and  promoting  business, 
including  the  rendering  of  better  service  to  the  customer 
and  to  the  Nation  and  affording  the  Government  a  com¬ 
parative  yardstick  by  which  the  performance  of  the 
carriers  may  be  measured.  Competition  invites  com¬ 
parison  as  to  equipment,  costs,  personnel,  methods  of 
operation,  solicitation  of  traffic,  all  of  which  tend  to 
assure  the  development  of  an  air  transportation  system 
as  contemplated  by  the  Act  (7  C.  A.  B.  at  pp.  103-4). 

See  also  Colonial  Airlines,  Inc.,  Atlantic  Seaboard  Operation, 
4  C.  A.  B.  552,  554-5  (1944) ;  Northeast  Airlines,  Inc.,  North 
Atlantic  Route  Case,  6  C.  A.  B.  319, 323-26  (1945) ;  Transconr 


75 

Oriental  <fe  Western  Air ,  Inc.,  Additional  North-South  Cali¬ 
fornia  Services,  4 C.  A.  B.  254, 264-5  (1943). 

It  is  perfectly  clear  from  the  foregoing  cases  that  the  fact 
that  the  services  rendered  by  existing  carriers  were  adequate 
has  not  been  treated  by  the  Board  as  a  bar  to  the  certification 
of  a  competitor  to  render  a  duplicating  service,  if  the  public 
convenience  and  necessity  so  required.  Petitioners  have  not 
cited  a  single  case,  because  there  is  none  (App.  II,  1438-9),  in 
which  a  competitive  service  was  authorized  because  of  the  in¬ 
adequacy  of  the  existing  service.  The  Board’s  approach  to 
the  relationship  of  the  adequacy  of  existing  services  to  the  de¬ 
termination  of  the  public  convenience  and  necessity  for  the 
authorization  of  duplicating  services  has  been  approved  by  the 
Supreme  Court.  Interstate  Commerce  Commission  v.  Parker, 
326  U.  S.  60,  69-70  (1945) ;  United  States  v.  Detroit  &  Cleve¬ 
land  Navigation  Co.,  326  U.  S.  236,  240-1  (1945);  cf.  United 
States  v.  Pierce  Auto  Lines,  327  U.  S.  515, 530-2  (1946).  These 
cases  make  it  abundantly  dear  that  the  Board’s  determination 
of  public  convenience  and  necessity  in  this  case  is  not  invalid 
for  lack  of  findings  with  respect  to  the  adequacy  of  petitioners’ 
services. 

The  Board’s  findings  in  support  of  its  determination  of 
public  convenience  and  necessity  make  it  unnecessary  to  make 
more  detailed  findings  with  respect  to  the  adequacy  of  peti¬ 
tioners’  services.*0  See  note  29,  supra.  Whether  petitioners’ 
services  were  characterized  by  the  Board  as  adequate  or  in¬ 
adequate,®  the  Board’s  determination  of  public  convenience 

"The  Board  found  that  seven  of  the  sixteen  permanently  certified  car¬ 
riers  did  not  schedule  all-cargo  flights  in  September  1948  (App.  II,  1470), 
and  that  “only  a  few  of  the  presently  certificated  air  carriers  have  even 
yet  paid  any  substantial  attention  to  freight  carriage  in  all-cargo  equip¬ 
ment”  (App.  n,  1470-1).  See  App.  n,  1407,  1410;  VHI,  6005-68;  III, 
2274, 2859,  2870;  IV,  2887-8,  2548;  V,  8897-8. 

*  Some  of  the  evidence  of  record  raises  doubts  as  to  the  adequacy  of 
petitioners'  services.  The  evidence  favoring  petitioners  has  been  sum¬ 
marized  by  American  (American  82-83).  The  record  contains  other  evi¬ 
dence  to  the  contrary  from  shippers,  cities  or  civic  organizations,  and 
others  (see,  for  example,  App.  Ill,  1705,  1706,  1706-8,  1854-5,  1912-5, 
1915-6,  1916-9,  1919-21,  1954-7,  1969-61,  1976,  2045,  2128,  2079-83,  2180; 
V,  8488-07,  3518-9,  8568-6,  8567-3800,  8881-3900;  VI,  8983-4000).  Of.  Air 
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and  necessity  would  have  been  the  same.  The  reasons  why 
the  Board  found  that  public  convenience  and  necessity  re¬ 
quired  the  services  authorized  were  basically  these:  (1)  the 
certification  of  specialized,®  unsubsidized  cargo  carriers  will 
lead  to  a  more  rapid  development  of  the  large  air  freight  po¬ 
tential;  63  (2)  the  certifications  will  permit  a  flexibility  of 
routing  and  operations  to  meet  fluctuating  and  seasonal  traffic 
demands  when  economically  justified  in  a  manner  which  will 
lead  to  a  fuller  and  more  rapid  development  of  the  market; 
(3)  the  more  rapid  development  of  the  air  freight  market  will 
further  the  national  defense  by  permitting  the  operation  and 
maintenance .  of  a  larger  fleet  of  cargo  aircraft  and  a  larger 
complement  of  trained  operating  personnel;  (4)  the  unsubsi¬ 
dized  cargo  carriers  certificated  will  benefit  Hie  industry  by 
their  search  for,  and  development  of,  new  techniques,  new 
business,  new  equipment  and  managerial  improvements;  (5) 
the  certifications  will  provide  a  new  and  valuable  yardstick  of 
the  costs  of  the  multiple-service  carriers,  which  will  enable  the 
Board  to  carry  out  its  regulatory  and  promotional  functions 
better ;  *  (6)  the  foregoing  benefits  can  be  achieved  without 

Freight  Forwarder  Case,  9  C.  A.  B.  473,  485-6  (1948).  For  present  pur¬ 
poses,  however.  It  may  be  assumed  that  petitioners*  services  were  adequate 
insofar  as  section  404  of  the  act  is  concerned. 

“  See,  for  example,  App.  II,  1641-2, 1936-7,  2096-9.  2109,  2130;  V,  3233-47. 

*  See,  for  example,  App.  Ill,  2154-5,  IV,  2633 ;  cf.  II,  1440-1. 

**  Eastern  objects  to  this  basis  for  the  Board’s  determination  of  public 
convenience  and  necessity  on  the  grounds  (1)  that  there  is  no  substantial 
evidence  to  support  it,  and  (2)  because  “the  Board  has  no  power  to 
authorize  ‘yardsticks’  of  costs"  (Eastern  71-3,  97).  The  short  answer  to 
the  first  argument  is  that  in  the  Air  Freight  Rate  Investigation,  9  C.  A.  B. 
340  (1948),  where  the  Board  fixed  minimum  air  freight  rates,  it  found  it 
necessary  to  utilize  the  costs  of  the  all-cargo  carriers  because  of  the  im¬ 
possibility  of  segregating  the  freight  costs  of  the  multiple-service  carriers. 
9  C.  A.  B.  at  pp.  346-8.  As  to  the  second  contention,  the  Board’s  authority 
to  certificate  carriers  derives  from  section  401  of  the  Act,  guided  by  the 
policy  declarations  of  section  2  (App.  II,  1456-7).  If  a  certification  affords 
the  Board  a  “yardstick”  of  costs  which  enables  it  to  carry  out  its  functions 
of  fixing  freight  rates  and  mail  rates  more  accurately,  thus  effectuating 
the  policies  of  the  Act,  as  here,  that  fact  is  a  valid  reason  for  the  Board 
issuing  a  certificate.  In  spite  of  all  that  Eastern  says  about  the  Board’s 
power  and  lack  of  power,  it  does  not  refer  to  sections  401  and  2  of  the  Act, 
which  are  the  only  sections  pertinent  to  its  contention. 
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creating  unsound  economic  conditions  in  the  industry  because 
(a)  the  carriers  certificated  will  achieve  profitable  operations, 
and  (b)  the  certifications  will  not  adversely  affect  existing 
carriers;  “  and  (7)  the  foregoing  benefits  can  be  achieved 
without  cost  to  the  Government  either  by  subsidization  of  the 
carriers  certificated  or  increased  subsidies  to  existing  carriers." 

Not  one  of  the  objectives  to  be  achieved  by  the  Board's  deter¬ 
mination  of  public  convenience  and  necessity  would  be  elimi¬ 
nated  or  satisfied  by  a  finding  that  petitioners'  services  were 
adequate.  Or,  put  another  way,  even  if  the  Board  had  found 
that  petitioners'  services  were  “adequate,”  it  would  still  have 
had  to  certificate  the  property-only  carriers  to  achieve  any  of 
the  promotional  and  developmental  objectives  upon  which 
it  based  its  determination.  In  the  light  of  the  Board's  findings, 
its  past  determinations  on  this  subject,  and  the  decisions  of 
the  courts,  it  was  not  incumbent  upon  the  Board  to  make  an 
immaterial  finding  as  to  the  adequacy  of  petitioners’  services 
in  order  to  make  a  valid  finding  of  public  convenience  and 
necessity.67 

*  United  contends  that  the  Board  failed  to  find  that  the  services  author¬ 
ized  by  its  order  “would  foster  sound  economic  conditions  in  air  trans¬ 
portation”  (United  48-52).  It  is  true  that  the  Board  made  no  finding  in 
these  precise  words,  which  derive  from  section  2  of  the  Act.  But  section 
2  only  requires  that  the  Bdard  “consider”  the  matters  listed  as  being  in 
accordance  with  the  “public  convenience  and  necessity”,  not  that  the  Board 
make  findings  with  respect  to  them.  The  Board  made  no  findings  with 
respect  to  the  factors  listed  in  section  2,  but  it  did  consider  them,  as  is 
evident  from  its  opinion.  Specifically,  it  considered  whether  the  services 
authorized  would  “foster  sound  economic  conditions  in  air  transportation”. 
As  noted  in  Point  III  of  this  brief  (supra,  p.  45)  the  Board  found  that 
the  carriers  certificated  would  achieve  profitable  operations.  Further,  as 
discussed  in  Point  V  (supra,  p.  65),  the  Board  found  that  the  certificated 
carriers  would  not  be  affected  adversely  by  Its  action.  That  the  Board 
“considered”  sound  economic  conditions  in  the  industry  in  reaching  its  de¬ 
cision  is  beyond  cavil. 

**  See  p.  71,  supra,  and  note  59. 

"  In  Interstate  Commerce  Commission  v.  Parker,  326  U.  S.  60  (1945)  the 
Supreme  Court  rejected  the  contention  “that  since  no  evidence  was  offered 
as  to  the  inadequacy  of  the  present  duly  certificated  motor  carriers  to  serve 
the  railroad’s  need,  there  was  a  failure  of  proof  as  to  convenience  of  and 
necessity  for  a  new  motor  truck  operation  in  the  territory”  (326  U.  S.  at 
p.  69;  italics  added). 
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VIL  The  Board's  selection  of  routes  and  points  to  be  served  was' 

reasonable  and  proper 

The  applications  of  the  property-only  carriers  certificated  by 
the  Board  requested  authority  to  render  air-freight  service  on 
an  area  basis,  that  is,  between  geographically  defined  areas 
rather  than  on  linear  routes  between  specified  points  (App.  I, 
140, 147, 153-6, 159, 167-8, 170-7).  These  applicants  proposed 
to  hold  out  to  any  point  in  such  areas  having  adequate  airport 
facilities  a  continuing  offer  of  demand  service,  making  a  stop 
at  any  such  point  when  minimum  traffic  requirements  (usually 
1,000  pounds)  were  met.  They  contended  that  such  authority 
would  permit  a  flexibility  of  service  necessary  effectively  to 
meet  fluctuating  and  seasonal  traffic  demands  and  readily  per¬ 
mit  the  testing  of  the  traffic  potential  at  points  throughout  the 
areas  in  the  developmental  period  (App.  II,  1482;  I,  140-1, 
152-3, 167). 

In  passing  upon  these  proposals,  the  Board  found  that  they 
incorporate  “features  which  appear  sound  for  the  development 
of  air  freight,”  in  that  they  “recognize  that  certain  items  move 
sporadically,  or  seasonally,  from  points  that  might  not  support 
a  regular  air  service,  or  in  quantities  that  could  not  be  handled 
in  combination  planes.”  Noting  that  “the  plan  proposes  to 
serve  that  traffic  when  it  is  economically  justified  and  retain 
flexibility  of  routing  between  points  served,  the  Board  expressed 
the  view  that  the  potential  traffic  from  such  points  is  important 
to  the  future  of  air  freight  for  the  improvement  of  flow-balance 
and  the  resultant  over-all  economies  that  can  be  translated 
into  lower  rates.88  However,  the  Board  found  that  “the  de¬ 
velopment  of  this  traffic  can  equally  be  obtained  by  naming 
specific  terminal  and  intermediate  points  to  be  served,”  with¬ 
out  risking  the  possible  dilution  of  services  to  the  point  of  in¬ 
adequacy  under  area  certificates.  It  determined,  therefore,  to 
name  terminal  and  intermediate  points.  It  also  decided  to 
group  such  points,  generally  in  accordance  with  the  areas  pro¬ 
posed,  because  such  action  would  “permit  a  flexibility  of  rout- 

"  App.  II,  1482-3.  These  unchallenged  findings  are  folly  supported  by 
the  record.  See,  for  example,  App.  Ill,  1646-8, 1651-5, 1665-9, 1724, 1743-7, 
1886,  1909,  1979,  2024-7,  2100-1,  2111-2,  2145,  2152,  2155-6,  2160-2,  2180-3, 
2185-90,  2359-60;  V,  3505-15,  3685-8. 
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ing  and  operations  which  is  required  by  the  public  convenience 
-and  necessity  for  the  development  of  air  freight  traffic”  (App. 
II,  1483). 

It  is  most  important  that  these  considerations  be  borne  in 
mind  in  appraising  and  understanding  the  Board’s  selection 
of  routes  and  points  to  be  served.  For  these  are  the  basic  fac¬ 
tors  underlying  the  selection  of  the  routes  authorized  which 
.  necessitated  a  departure  from  the  customary  linear  routes  au¬ 
thorized  for  passenger  operations.  Petitioners’  complaints  as 
to  the  findings  and  evidence  in  support  of  the  Board’s  selection 
-of  routes  and  points,  and  their  attempts  to  confine  the  Board 
to  the  mold  utilized  in  proving  the  necessity  for,  and  selecting, 
point-to-point  passenger  routes,  arises  almost  wholly  from 
their  ignoring  the  fact  that  the  development  of  air  freight  re¬ 
quires  “flexibility  of  routing  and  operations”  in  order  to  meet 
“fluctuating  and  seasonal  traffic  demands.”*9 

The  Board  stated  that  “the  selection  of  the  routes  found  to 
be  required  will  be  first  considered  for  convenience  in  terms  of 
areas,  with  such  points  named  within  the  particular  areas  as 
will  best  meet  the  needs  of  the  traffic.”  This  approach  was 
predicated  upon  the  “majority  of  data”  having  been  presented 
on  an  “area-to-area  basis”  and  the  fact  that  such  a  route 
structure  would  result  in  “the  widest  possible  benefits  of  the 
experiment  and  diffuse  the  benefits  of  competition”  (App.  II, 
1484). 

The  area  applications  proposed  services  between  seven  areas 
with  reasonably  uniform  boundaries  (App.  II,  1484;  App.  I, 
140,  159,  177).  These  areas  were  the  California,  Northwest, 
Northeast,  North  Central,  Southeast,  Louisiana  and  Texas 
areas.  (See  map,  App.  II,  1591.)  The  principal  emphasis 

"  Petitioners  have  ignored  these  considerations  in  their  briefs.  However, 
pursuant  to  the  Board’s  statement  that  it  would  entertain  applications  from 
the  certificated  carriers  for  amendments  to  their  certificates  to  permit  them 
to  conduct  freight  services  comparable  to  those  authorized  to  the  property- 
only  carriers  (App.  II,  1499-1500),  several  of  the  petitioners  have  filed 
applications  for  amendments  to  their  certificates  (See,  for  example,  United, 
Docket  No.  4193;  American,  Docket  No.  4211;  Eastern,  Docket  No.  4278; 
see  also  Capital,  Docket  No.  4200).  See  Eastern  Air  Hues,  Inc.  v.  Civil 
-Aeronautics  Board,  App.  D.  C.  No.  10264,  decided  October  23,  1960,  for  an 
-example  of  the  kind  of  change  that  is  required. 
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of  the  applications  was  on  the  transcontinental  routes  between 
the  California  area,  the  North  Central  area  and  the  Northeast- 
area.  To  a  lesser  extent,  there  were  proposals  to  join  those 
areas  with  the  Southeast,  Louisiana,  Texas,  and  Northwest 
areas  (App.  II,  1484)’. 

The  Board  found  that  each  of  the  foregoing  areas  “is  a  major 
trading  area  in  the  United  States  with  an  indicated  air-freight 
potential  sufficiently  large  to  warrant  inclusion  in  the  area 
service  experiment”  (App.  II,  1486).  This  finding  was  sup¬ 
ported  by  substantial  evidence.  (1)  The  Board  considered 
first  the  order  of  importance  of  the  various  areas  involved  as 
industrial  or  agricultural  exporters,  noting  that  “of  these  areas: 
the  Northeast  and  North  Central  produce  a  net  surplus  of  in¬ 
dustrial  products  and  a  net  deficiency  of  agricultural  products”' 
while  “in  the  others  the  reverse  situation  prevails”  (App.  II,. 
1485,  1465;  V,  3725).  This,  of  course,  indicated  the  comple¬ 
mentary  nature  of  the  areas  (App.  Ill,  2031).  (2)  The  Board 
then  considered  the  data  provided  by  the  September  1946  Air¬ 
line  Traffic  Survey.70  The  Board  stated  that  the  survey  sum¬ 
marized  the  air  express  and  freight-flow  volume  between, 
certificated  points  in  the  United  States.  On  the  basis  of  such 
data  the  Board  ranked  the  air  express  and  freight  movement, 
between  the  various  pairs  of  areas.  This  ranking  showed  that 
the  movement  between  the  Northeast-North  Central-  and 
California  areas  was  greatest,  followed  by  the-  movement  be¬ 
tween  the  Northeast  and  Southeast  areas  (App.  II,  1485-6)  .n 
(3)  The  Board  then  considered  “the  traffic  flow  data  adduced  at. 
the  further  hearing,  covering  air  freight  only  for  September 
1948.” 72  It  found  that  this  evidence  substantiates  the  1946^ 

”  Hiis  is  a  voluminous  official  publication  of  the  Board,  the  use  of  which- 
by  the  Board  has  not  been  challenged. 

nNo  contention  is  made  that  the  Board’s  opinion  does  not  accurately 
reflect  the  survey.  It  is  contended,  however,  that  the  survey  is  not  “sub¬ 
stantial,  probative  or  reliable”  for  the  uses  to  which  it  was  put  (Eastern  77- 
78).  The  Board’s  opinion  clearly  recognizes  that  the  survey  is  subject  to' 
the  limitations  suggested  by  Eastern.  These  limitations  only  go  to  the- 
weight  of  the  evidence,  a  proper  consideration  for  the  Board’s  expert 
judgment,  which  the  Board  exercised. 

"App.  VII,  4568, 4567-70, 4641-5, 4652-55, 4718, 4719-20, 4725, 4753-5, 5186- 
90,  5243-58, 5279 ;  VIII,  5325-52,  5360.  Some  of  the  traffic  flow  data  referred- 
to  by  the  Board  has  not  been  printed.  However,  all  of  the  data  of  record: 
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survey  results  “as  to  the  predominant  strength  of  the 
Northeast-North  Central-California  route”  and  shows  that 
“the  relative  ranking  of  traffic  to  and  from  the  Texas  area  ap¬ 
pears  to  have  improved  during  this  two  year  period”  ( App.  II, 
I486).”  (4)  The  economic  and  geographic  characteristics 
of  the  various  areas  were  also  considered  by  the  Board  (App. 
II,  I486).”  On  the  basis  of  the  foregoing  findings,  the  evidence 
cited  in  support  of  them,  and  the  Board’s  previous  findings 
with  respect  to  the  potential  air  freight  market,  there  can  be 
little  doubt  either  as  to  the  reasonableness  or  propriety  of  the 
Board’s  finding  that  each  of  the  areas  had  “an  indicated  air 
freight  potential  sufficiently  large  to  warrant  inclusion  in  the 
area  service  experiment.” 

The  Board  then  turned  to  a  more  precise  appraisal  of  the 
strength  of  these  areas  and  the  manner  in  which  they  should 
be  joined.”  On  the  basis  of  “the  economic  data  presented,”  ” 
the  Board  concluded  (1)  “that  the  major  air  freight  potential 

will  be  found  along  the  route  joining  the  California  area,  the 

■  * 

were  summarized  by  Amerc&n  In  two  tables  submitted  with  its  exceptions 

to  the  Board’s  tentative  decision  (App.  II,  1212-3).  The  figures  there  set 
forth  do  not  represent  potential  air  freight  and  are  subject  to  certain  limita¬ 
tions  if  used  to  reflect  absolute  tonnages  rather  than  the  relative  strength 
of  pairs  of  areas.  First,  the  figures  only  cover  82 %  of  the  traffic  which 
moved  during  the  period  (App.  II,  1213,  note  1).  Second,  they  are  not 
representative  of  the  amount  of  actual  traffic  which  will  move  after  the 
property-only  carriers  are  certificated  (see  Point  III  of  this  brief,  tupra, 
p.  42).  The  figures  showing  the  continuing  over-all  growth  in  air  freight 
are  set  forth  in  the  Supplement,  p.  1. 

“Eastern  argues  that  the  Board  should  have  based  its  decision  on  this 
evidence  but  failed  to  consider  it  (Eastern  75).  Its  assertion  is  erroneous. 
The  facts  stated  by  the  Board  on  the  basis  of  this  evidence  are  accurate 
(cf.  App.  II,  1212-3  with  App.  II,  1486). 

“See  for  example,  App.  V,  3153-5,  3157-8,  3189-99,  3267-71,  3273-5, 
3287-90,  3323-7,  3427-58,  3517-00,  3725-9,  3783,  3795-6,  8805-9,  3827-79; 
VI,  3911-35,  3938-43,  3983-6,  3997-9. 

“Before  doing  so,  the  Board  rejected  a  proposal  to  certificate  several 
property-only  carriers  between  all,  or  substantially  all,  of  the  areas  rather 
than  select  a  particular  applicant  to  serve  a  small  number  of  areas  (App. 
II,  1486-7). 

“This  data  included,  in  addition  to  the  materials  discussed  in  the  text 
above,  evidence  relating  to  the  potential  air  freight  movement  between 
areas  as  indicated  by  the  flow  of  particular  commodities  or  the  traffic  flow 
by  other  means  of  transport.  See,  for  example,  App.  V,  3169),  3179-84, 

3187,  3226-31,  3266,  3384-7,  3388-93,  3601-3,  8733-4. 

#  - 
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North  Central  area,  and  the  Northeast  area”;  (2)  “that  Hie 
next  most  important  air  freight  movement  will  be  between  the 
Northeast  and  Southeast  areas”;  (3)  that  “Texas-Northeast, 
Texas-North  Central,  North  Central-Southeast,  North  Central- 
Northwest,  and  N orth west-Calif omia  movements  follow  on  a 
smaller,  though  substantial  scale”;  {4)  that  “the  Louisiana 
area  appears  very  similar  in  general  characteristics  to  the 
Southeast  area,  with  its  principal  community  of  interest  with 
the  Northeast  and  North  Central  areas” ;  (5)  that  the  Louisi¬ 
ana,  Texas,  and  Northwest  areas,  which  produce  air  freight 
candidates  predominantly  in.  the  perishable  group — “agricul¬ 
tural  produce  and  seafoods” — that  “appear  less  susceptible  to 
rapid  development,”  while  showing  “future  promise,”  do  not 
“appear  to  promise”  sufficient  air  freight  to  “sustain  a  carrier 
serving  only  each  such  area  and  those  others  with  which  it  has 
its  principal  community  of  interest” ;  and  (6)  that  the  routes 
between  the  Louisiana,  Texas  and  Northwest  areas  and  their 
principal  complementary  areas  should  be  “integrated”  with 
other  routes  “to  permit  the  sound  development  of  air  freight 
service”  (App.  II,  1477-8).  This  appraisal  of  the  evidence 
has  not  been  challenged  directly. 

The  Board  then  found  “that  there  is  a  need  for  the  certifica¬ 
tion  of  two  property-only  air  carriers  over  the  major  transcon¬ 
tinental  route  connecting  the  California,  North  Central  and 
Northeast  areas.  The  first  of  these  can  logically  integrate  a 
service  to  the  Northwest  area  in  its  operations,  and  the  second 
will  include  the  Texas  area  intermediate  to  the  California- 
North  Central  service.”  Because  neither  the  traffic  potential 
nor  the  distances  were  so  great  in  the  north-south  direction  in 
the  eastern  part  of  the  country,  the  Board  found  that  the 
authorization  of  only  one  carrier  “to  operate  north-south  be¬ 
tween  the  Northeast  and  North  Central  areas,  on  the  one 
hand,  and  the  Southeast  and  Louisiana  areas,  on  the  other, 
is  required  by  the  public  convenience  and  necessity.”  'With 
respect  to  the  transcontinental  routes,  the  Board  determined, 
for  valid  and  unchallenged  reasons,  to  split  the  North  Central 
and  Northeast  areas  into  northern  and  southern  parts,  each 
one  of  which  would  be  served  by  only  one  of  the  two  transcon¬ 
tinental  all-cargo  carriers,  except  that  Chicago  and  New  York 
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would  be  served  by  both  to  “facilitate  transhipments.”  With 
respect  to  all  routes,  the  Board  rejected  proposals  for  the  per¬ 
formance  of  intra-area  service  by  the  long-haul  property-only 
carriers  on  the  ground  that  there  was  no  “present  need”  therefor 
(App.  II,  1488-91). 

Having  determined  the  general  areas  to  be  served,  the  man¬ 
ner  in  which  they  were  to  be  joined,  and  the  number  of  routes 
required  by  public  convenience  and  necessity,  the  Board  turned 
to  the  selection  of  terminal  and  intermediate  points  which 
would  give  form  to  the  routes.  Upon  consideration  of  the 
evidence  of  record  with  respect  to  the  economic  characteristics 
of  the  various  cities  and  areas  and  their  present  and  potential 
traffic,77  the  Board  selected  the  important  industrial  and  agri¬ 
cultural  centers  from  which  the  needs  of  air  freight  traffic, 
present  and  potential,  could  best  be  met  (App.  II,  1491-5) . 

Petitioners  attack  the  routes  and  points  awarded  by  the 
Board  in  three  different  ways.  (1)  Some  of  them  urge  that 
parts  of  the  authorizations  to  the  property-only  carriers,  ex- . 
pressed  as  linear  routes  between  a  series  of  points  over  which 
the  particular  petitioner  is  authorized  to  operate,  are  not  “justi¬ 
fied”  (Braniff  20-22,  Delta  11-14,  C  &  S  10-11,  c/.  Northwest 
10-11).  (2)  Other  petitioners  contend  that  the  Board  failed 
to  relate  its  selection  of  cities  to  the  evidence,  or  to  find  a  need 
for  service  between  each  pair  of  points  between  which  service 

"This  evidence  Is  extremely  voluminous.  Petitioners  do  not  urge  that 
the  evidence  does  not  support  the  findings  and  determinations  made  by  the 
Board,  but  rather,  as  we  shall  discuss  hereafter,  that  the  Board’s  method 
of  selection  was  improper  and  its  findings  inadequate.  The  evidence  with 
respect  to  actual  and  potential  traffic  flow  between  areas  has  been  discussed 
above  (supra,  pp.  80-81,  and  note  72).  Evidence  with  respect  to  the  eco¬ 
nomic  characteristics  of  the  various  areas  is  cited  in  note  74,  supra,  p.  81. 
For  evidence  with  respect  to  the  economic  characteristics  of  the  particular 
cities  selected,  see,  for  example,  App.  Ill,  1912-21;  V,  3201-4,  3273-5, 
3285-90,  8319-20,  3461,  3528-0,  3530-3,  3787-08;  VI,  3911-35,  8983-4000; 
Transcript,  19,181-20,521.  For  evidence  with  respect  to  the  traffic  poten¬ 
tial  of  various  cities,  see,  for  example,  App.  V,  3187,  3226-9,  3296,  3451-4, 
3548-51;  VI,  4131-4.  For  evidence  relating  to  the  traffic  actually  moving 
to  and  from  the  cities  selected,  see,  for  example,  App.  V,  3384-7,  8457 ;  VI, 
4338-40 ;  VII,  4563, 4575, 4599, 4607, 4639, 4641-4, 4658, 4664-8, 4703-5, 4714-25, 
4751-5,  4820-1,  4884-5,  4936-7,  4948,  4960,  5002,  5010,  5018,  5062-3,  5118, 
5140,  5155-6,  5176-83,  5186-92,  5247-61,  5277-9,  5291,  5303 ;  VIII,  5325-52, 
5863,  5370-3,  5403,  5808-5995.  The  evidence  with  respect  to  the  areas  la, 
of  course,  meaningful  in  the  selection  of  cities. 
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was  authorized  (American  34r-38,  TWA  47,  Northwest  17, 
Eastern  35-38).  (3)  Still  other  petitioners  challenge  the  au¬ 
thorizations  on  the  ground  that  the  Board  has  failed  to  relate 
the  air  freight  potential  it  found,  or  any  traffic  forecast,  to  the 
particular  services  it  authorized  (American  45-50,  United 
44  48,  C  &  S  17-79,  Eastern  75).  While  there  are  numerous 
divergencies  in  the  approaches  of  the  individual  petitioners, 
all  of  them  are  contending,  in  substance,  that  with  respect  to 
each  pair  of  points  between  which  service  was  authorized,  the 
Board  should  have  made  a  traffic  forecast  for  the  immediate 
future,  or  at  least  an  estimate  of  potential,  should  have  ex¬ 
amined  in  detail  the  adequacy  of  the  services  of  the  existing 
carriers,  and  determined  whether  there  was  any  need  for  addi¬ 
tional  services  between  any  pair  of  points.  Here  again  is  the 
fetish  of  precision  and  symmetry,  fronting  for  the  maintenance 
of  the  status  quo,  and  this  time  demanding  for  its  fulfillment 
the  sacrifice  of  the  development  of  the  air  freight  industry. 

Petitioners  have  emphasized  for  certain  purposes  that  this 
is  an  unusual  proceeding,  that  it  has  “resulted  in  the  most  ex¬ 
tensive  duplication  of  existing  services  in  the  history  of  the 
Act”  (American  32,  TWA  4,  United  5-7;  App.  I,  492).  They 
might  also  have  added  that  it  is  the  first  proceeding  before  the 
Board  concerned  solely  with  the  authorization  of  air  freight 
services,  and  that  the  air  freight  industry  itself  is  still  in  its  in¬ 
fancy.  Notwithstanding  the  scope  and  subject  matter  of  the 
proceeding,  petitioners  insist  that  the  Board  proceed  in  exactly 
the  same  manner  that  it  would  in  determining  whether  a  dupli¬ 
cating  passenger  service  should  be  established  from  Los  Angeles 
to  New  York  (American  35,  48-^50,  United  44).  There  would 
be  no  objection,  of  course,  to  adopting  such  procedures  in  this 
case  if  it  were  feasible  and  sensible  to  do  so.  It  is  precisely 
because  it  is  not  feasible  that  petitioners  urge  that  it  be  done; 
adoption  of  such  procedures  would  frustrate  the  entire  pro¬ 
ceeding. 

•  -  .  -  # 

The  air  freight  industry  is  a  new  business.  There  are  no 

tested  or  accepted  methods  of  determining  the  precise  amount 
of  freight  that  will  move  by  air  between  any  pair  of  points  in 
the  present  developmental  state  of  the  business.  Both  the 
Examiners  and  the  Board  pointed  out  that  conventional  data 
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^commonly  employed  to  show  passenger  potential  and  com¬ 
munity  of  interest  between  points  was  not  particularly  helpful 
in  determining  air-freight  potential  (App.  I,  232;  II,  1459), 78 

conclusion  to  which  petitioners  do  not  except.  Other  types 
of  information  which  might  conceivably  be  helpful  for  a  point- 
to-point  determination  are  not  available.  The  only  source  of 
-evidence,  therefore,  showing  point-to-point  movement  of  air 
freight  was  the  figures  available  as  a  result  of  actual  air  freight 
operations.  These  data  were,  of  course,  helpful  to  the  Board 
-and  were  considered  by  the  Board  in  the  selection  of  routes  and 
points  (App.  II,  1486,  1484).  Beyond  doubt  however,  they 
alone  could  not  serve  as  a  basis  for  point-to-point  determinar 
Hons.  In  the  first  place,  they  were  the  product  of  operations 
By  subsidized  multiple-service  carriers  and  handicapped  cargo 
•carriers.  Moreover,  they  did  not  cover  operations  between  all 
of  the  points  to  which  service  was  proposed.  It  is  perfectly 
apparent  that  if  such  limited  results  of  past  operations  alone 
were  used  to  determine  the  need  for  additional  services,  the 
policies  of  the  act  would  have  been  ignored  and  Hie  infant  air 
freight  industry  would  have  been  throttled  at  its  inception. 

The  use  of  the  point-to-point  determination  procedure  sug¬ 
gested  by  petitioners  would  also  have  presented  a  formidable 
:administrative  burden.  While  this  factor  alone  might  not 
justify  rejection  of  petitioners’  approach,  it  is  nevertheless 
an  element  which  properly  may  be  considered  in  determining 
an  acceptable  course  to  follow.  In  this  connection,  Hie  broad 
scope  of  the  proceeding  must  be  considered.  American  saya 
that  the  Board  has  certificated  one  or  more  carriers  to  operate 
between  “literally  thousands  of  pairs  of  cities”  (American  37), 
and  Braniff  says  that  “a  total  of  1050  services”  have  been 

"  The  Examiners  stated,  “While  this  material  may  be  the  best  yardstick 
upon  which  to  estimate  passenger  potential,  and  perhaps  total  property 
movement  between  points.  It  does  not  appear  to  have  sufficient  bearing  upon 
•air  freight  potential  to  warrant  extensive  consideration”  (App.  I,  232). 
Later  in  their  report,  in  drawing  a  comparison  between  this  proceeding 
and  the  Board’s  feeder  airline  experiment,  the  Examiners  noted  that  “Hie 
feeder  cases  were  concerned  principally  with  passenger  movement  by  way 
-of  economic  Justification,  and  a  considerable  volume  of  historic  air  travel 
-data  were  available  upon  which  to  project  future  estimates.  Air  freight 
^estimates  cannot  be  projected  from  such  a  base"  (App.  I,  468). 


authorized  under  Slick’s  certificate  alone  (Braniff  16).  In 
the  West  Coast  Case ,  6  C.  A.  B.  961  (1946),  and  the  MU- 
waukee-Chicago-New  York  Restriction  Case,79  passenger 
route  cases  which  American  cites  as  examples  of  the  manner 
in  which  the  Board  should  have  proceeded  in  this  case  (Amer¬ 
ican  35,  49),  the  Board  considered  the  need  for  services  be¬ 
tween  8  and  7  pairs  of  points,  respectively.  Its  opinions  on 
these  points  alone  ran  to  15  and  23  pages,  respectively.  Like 
consideration  of  the  pairs  of  points  involved  in  this  case,  had 
it  been  possible,  would  have  required  an  opinion  at  least  5, 000- 
pages  in  length.80 

But  the  procedure  suggested  by  the  petitioners  has  more- 
basic  defects.  It  utterly  fails  to  provide  a  basis  for  determin¬ 
ing  the  policy  issues  raised  by  section  2  of  the  Act.  We  have- 
already  shown  that  the  determination  of  the  adequacy  of 
service  between  a  pair  of  points,  while  perhaps  satisfying  the- 
regulatory  requirements  of  section  404  (a)  of  the  Act,  cannot 
serve  as  a  basis  for  determining  whether  additional  services- 
are  required  to  fulfill  the  developmental  and  promotional  pur¬ 
poses  of  section  2  of  the  Act  (Point  VI,  supra,  p.  72).  Sim¬ 
ilarly,  the  determination  of  need  between  points,  on  the  basis- 
of  past  traffic  carried,  as  in  passenger  route  cases,  cannot  serve 
as  a  basis  for  such  determinations.  As  noted  at  the  outset 
of  this  point,  the  Board  found  that  the  development  of  air 
freight  requires  “flexibility  of  routing  and  operations”  in  order 
to  meet  “fluctuating  and  seasonal  traffic  demands.”  Peti¬ 
tioners  ignore  this  basic  consideration  in  suggesting  point-to- 
point  determinations  of  need.  The  need  is  not  just  between 
one  point  and  another  point,  but  between  one  point  and  many- 
other  points.  Moreover,  it  is  not  necessarily  a  need  for  a. 
“regular”  service,  in  the  sense  of  a  daily  service,  but  rather 

for  a  service  that  “regularly”  meets  the  “demands”  of  the- 
point.81  If  those  “demands”  arise  sporadically,  or  only  once 

"Order  Serial  No.  E-4265,  decided  May  25,  1960.  This  order  la  now- 
before  the  Court  for  review,  fflorthicest  Airlines,  Inc.  v.  Civil  Aeronautics 
Board,  No.  10785. 

"In  the  cited  cases,  the  Board  devoted  an  average  of  2%  pages  to  each- 
pair  of  points.  Two  thousand  pairs  of  points  (“thousands”)  would  have- 
required  a  5,000-page  opinion. 

“See,  for  example,  App.  IH,  1046-8,  1651-5,  1665-0,  2180-8,  2185-90;. 


87 


a  week,  or  only  during  three  weeks  of  the  year,  there  may 
be  a  need  for  the  service  although  the  average  daily  tonnage 
of  the  point  for  a  period  of  a  year  may  suggest  the  contrary. 
Thus,  tiie  point-to-point  measurement  proposal  of  petitioners, 
in  addition  to  being  unavailable  and  impractical,  would  fail 

to  determine  the  needs  of  the  air  freight  industry.  The  sole 

• 

purpose  of  the  proposal  is  to  frustrate  competition. 

The  procedure  followed  by  the  Board  was  not  subject  to  such 
infirmities.  The  Board  approached  the  selection  of  routes  “on 
an  area-to-area  basis,”  the  “majority  of  data”  having  been 
“presented  in  this  form”  (App.  II,  1484).  The  Board  first 
determined  the  domestic  air  freight  potential.  It  then  deter¬ 
mined  that  each  of  the  areas  involved  had  a  sufficient  air  freight 
potential  to  warrant  inclusion  in  the  air  freight  routes.  Next, 
it  considered  the  community  of  interest  between  areas  and  the 
extent  of  the  air-freight  potential  between  them,  and  deter¬ 
mined  the  manner  in  which  the  areas  were  to  be  joined  and 
the  number  of  routes  required  by  public  convenience  and  ne¬ 
cessity.  Finally,  cm  the  basis  of  extensive  economic  data  (see 
note  77,  supra),  the  Board  selected  the  terminal  and  inter¬ 
mediate  points  from  which  the  present  and  potential  needs  of 
air-freight  traffic  could  be  met.  All  of  these  determinations 
were  supported  by  substantial  evidence,  as  we  have  previously 
shown.  The  fact  that  they  involved  large  areas  of  judgment 
is  apparent  from  their  nature  and  the  new  and  undeveloped 
state  of  the  air  freight  industry.  But  such  a  circumstance 
does  not  affect  their  finality  or  their  legality.®  On  the  basis 
of  these  determinations,  and  the  procedure  followed,  the  Board 
found  that  there  would  be  a  more  rapid  development  of  the  air 
freight  market,  that  the  industry  would  benefit  by  new  tech¬ 
niques,  new  business,  new  equipment,  arid  managerial  improve¬ 
ments,  that  the  interests  of  the  national  defense  would  be  fur¬ 
thered,  that  a  valuable  yardstick  of  costs  would  be  provided, 
and  that  these  benefits  could  be  achieved  without  harm  to  the 
carriers  certificated  or  existing  carriers,  and  without  cost  to  the 
Government.  Under  the  circumstances,  the  procedures  fol¬ 
lowed  by  the  Board  in  selecting  routes  and  points,  and  the  de- 

V,  8006-15,  and  the  other  references  In  note  68,  «*pra. 

°  See  the  cases  dted  on  pp.  53-54  and  In  note  81. 
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terminations  it  made,  particularly  as  contrasted  to  those  sug¬ 
gested  by  petitioners,  were  reasonable  and  proper. 

VllL  The  Board's  determinations  that  Flying  Tiger,  Slide,  and  U.  S»  Airlines: 
were  “fit,  willing,  and  able,"  were  reasonable  and  proper 

The  Board  found,  in  the  language  of  the  statute,  that  Flying 
Tiger,  Slick,  and  U.  S.  each  “is  fit,  willing,  and  able  to  perform 
the  transportation  authorized  and  to  conform  to  the  provisions 
of  the  Act  and  the  rules,  regulations,  and  requirements  there¬ 
under”  (App.  II,  1514).  These  ultimate  findings  were  pre¬ 
ceded  by  detailed  subsidiary  findings.  As  to  Slick  and  Flying 
Tigers,  the  Board  found,  among  other  things,  that  “both  have 
presented  plans  warranting  the  assumption  that  their  services 
will  be  conducted  on  a  sound  basis,”  that  “each  has  an  ade¬ 
quate  organization  and  sufficient  financial  resources  upon 
which  to  conduct  the  operations,”  and  that  “there  appears  lit¬ 
tle  question  that  both  Slick  and  the  Flying  Tiger  are  fit,  willing, 
and  able  to  perform  the  services  that  we  deem  necessary”  (App. 
II,  1504-^5, 1574-6, 1585-7).  On  the  basis  of  their  past  opera¬ 
tions,  the  Board  selected  Flying  Tiger  to  operate  the  northern 
transcontinental  route  and  Slick  to  operate  the  southern  trans¬ 
continental  route  (App.  II,  1505). 

The  Board  selected  U.  S.,  rather  than  Globe  or  Willis,  to 
operate  the  north-south  route  in  the  eastern  part  of  the  United 
States.  Globe  was  eliminated  on  the  basis  of  detailed  con¬ 
siderations  which  indicated  that  on  a  “comparative”  basis  other 
applicants  were  better  qualified.  The  Board  found  that  both 
U.  S.  and  Willis  had  “operated  in  the  area  encompassed”  by 
the  route  to  be  awarded  and  that  “an  examination  of  the  record 
reflects  that  both  these  carriers  have  adequate  organizations” 
(App.  II,  1506-7).  After  a  detailed  comparison  of  the  two 
carriers,  the  Board  selected  U.  S.  because  it  “is  in  a  considerably 
better  financial  condition”  (App.  II,  1508)  and  “would  be  in 
a  better  position  than  Willis  to  weather  any  economic  diffi¬ 
culty  which  might  result  from  initial  losses  incurred  in  opera¬ 
tion  of  the  entire  north-south  system”  (App.  EC,  1508-9).  The 
Board  concluded  that  “on  the  basis  of  all  the  evidence  of  record. 
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the  public  will  be  best  served  by  U.  S.  Airlines’  operation  of 
this  system”  (App.  II,  1510,  see  also  App.  II,  1581-3). 

Some  of  the  petitioners  contend  that  the  Board’s  findings  of 
fitness  and  ability  with  respect  to  U.  S.  are  inadequate  under 
Braniff  Airways  v.  Civil  Aeronautics  Board ,  147  F.  2d  152,  79 
App.  D.  C.  341  (1945),  because  the  Board  did  not  find  that  U.  S. 
has  "a  plan  for  the  conduct  of  the  service  made  by  competent 
personnel”  or  “adequate  financial  resources”  (Eastern,  24-28, 
Northwest  18;  c/.  TWA  32).  Without  in  any  way  deprecating 
these  tests,  it  is  pertinent  to  observe  that  they  have  particular 
reference  to  the  measurement  of  the  fitness  of  a  nonoperating 
applicant.  The  actual  conduct  of  operations  is  more  persua¬ 
sive  of  the  fitness  and  ability  of  an  applicant  than  paper  plans. 
And,  of  course,  there  is  no  need  for  either  the  prior  operations 
or  the  proposed  plans  to  coincide  with  the  transportation  au¬ 
thorized.  Civil  Aeronautics  Board  v.  State  Airlines,  Inc.,  338 
TJ.  S.  572  ( 1950) .  In  the  case  of  U.  S.,  the  Board  made  copious 
approving  references  both  to  its  past  operations  (App.  II,  1506- 
7, 1509, 1583)  and  to  its  “plans  for  operation”  (App.  II,  1583). 
Likewise,  the  Board  carefully  considered  the  adequacy  of  the 
financial  resources  of  U.  S.  and  selected  it  to  operate  the  route 
largely  because  of  its  superior  financial  position  (App.  II,  1506- 
10). 

In  the  light  of  the  Board’s  ultimate  finding,  only  a  hyper¬ 
critical  reading  of  its  subsidiary  findings  would  lead  anyone 
to  conclude  that  the  Board  had  not  found  that  U.  S.  had  ade- 

«  V  4-  »  «,  •  «  • 

quate  financial  resources  and  “know-how”  to  operate  the  route 
in  question.  It  must  be  remembered  that  the  Board’s  dis¬ 
cussion  revolved  around  the  “comparative”  fitness  of  Globe, 
Willis,  and  U.  S.  The  Board  did  not  find  Globe  and  Willis 
unfit,  and  the  whole  tenor  of  its  findings,  including  its  finding 
that  U.  S.  would  achieve  economic  and  profitable  operation* 
(App.  II,  1482),  is  that  U.  S.  was  the  best  qualified  of  three 
qualified  applicants.  The  adequacy  of  the  Board’s  finding 
is  conclusively  established  by  United  States  v.  Pierce  Auto 
Lines,  327  U.  S.  515  (1946).  In  that  case,  the  Supreme  Court 
stated:  “The  paragraph  of  the  Commission’s  report  set  out 
in  the  margin  was  a  sufficient  finding,  though  inartistically 
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drawn,  concerning  Consolidated^  financial  fitness  and  ability” 
(327  U.  S.  at  p.  533).®  Comparison  of  that  paragraph  with 
the  Board’s  findings  with  respect  to  the  fitness  and  ability  of 
U.  S.  leaves  no  room  for  doubt  as  to  the  legal,  if  not  literary, 
adequacy  of  the  Board’s  findings. 

Some  of  the  petitioners  also  contend  that  the  Board’s  find¬ 
ings  as  to  the  fitness  and  ability  of  the  property-only  carriers 
are  not  supported  by  substantial  evidence  (TWA  32-41,  East¬ 
ern  79-84,  91-95).  Apart  from  a  contention  that  Flying 
Tiger,  Slick,  and  U.  S.  failed  to  submit  a  plan  for  the  conduct 
of  service  “contemplating  point-to-point  rather  than  area-to- 
area  operations”  (Eastern  79-81),  petitioners’  arguments  are 
addressed  to  the  financial  fitness  of  the  carriers  certificated. 
In  substance,  petitioners  say  that  these  carriers  lost  money 
in  their  prior  operations,  had  insufficient  resources,  and  no 
adequate  plans  to  raise  additional  capital  In  the  light  of 
the  record  and  the  Board’s  findings,  however,  we  believe  that 
their  position  amounts  to  no  more  than  a  disagreement  with  a 
policy  determination  of  the  Board  in  an  area  where  final  judg¬ 
ment  has  been  reserved  for  the  Board. 

A  brief  look  at  Eastern’s  contention  that  the  successful  ap¬ 
plicants  could  not  be  found  fit  because  they  failed  to  submit  ■ 
plans  for  the  conduct  of  operations  contemplating  the  point- 
to-point  operations  authorized  will  serve  to  dispose  of  it.  In 
the  first  place,  as  a  matter  of  law,  there  was  no  need  for  them 
to  submit  plans  for  the  conduct  of  the  point-to-point  opera- 

"The  text  of  the  paragraph  to  which  the  Court  had  reference  was  as 
f ollows : 

“Fitness :  There  is  no  donbt  as  to  O.  N.  C.’s  fitness,  or  otherwise, 

to  conduct  the  operations  herein  authorized,  although  protestants  question 
Consolidated’s  financial  ability  to  conduct  the  proposed  operation.  Prot¬ 
estants  contend  that  if  these  applications  are  granted  each  applicant  will 
operate  at  a  loss.  Each  applicant,  of  course,  claims  that  it  win  be  better 
off  If  allowed  to  operate  straight  through  without  the  necessity  of  inter¬ 
changing  at  Medford.  Elimination  of  the  cost  of  transfer  at  Medford  would 
save  approximately  fifteen  or  sixteen  hundred  dollars  a  month.  Consider¬ 
ing  the  fact  heretofore  discussed  in  some  detail,  we  are  of  the  opinion 
that  we  should  give  applicants  the  benefit  of  any  doubts  that  may  exist 
as  to  whether  they  could  operate  successfully  over  the  routes  authorized' 
herein.” 


tions  authorized.  Civil  Aeronautics  Board  v.  State  Airline, 
Inc.,  338  U.  S.  572  (1950).  Secondly,  the  plans  submitted  by 
the  successful  applicants,84  and  their  prior  operations,85  clearly 
demonstrated  not  only  that  they  knew  how  to  conduct  such 
operations  but  that  they  had  in  fact  done  so.  Eastern’s  at¬ 
tempt  to  distinguish  between  the  point-to-point  operations 
authorized  and  the  area-to-area  operations  proposed88  is  un¬ 
sound  insofar  as  the  measurement  of  fitness  and  ability  is 
concerned.  All  operations  are  necessarily  between  points; 
area-to-area  operations  simply  cover  all  points  within  an  area. 
The  authorizations  granted  by  the  Board  limited  the  number 
of  points  within  an  area  which  were  to  be  served,  and  thereby 
simplified  the  planning  required  to  operate  the  services  author¬ 
ized.8'  Since  the  carriers  had  adequate  plans  for  conducting 
area-to-area  service,  a  conclusion  which  Eastern  carefully  does 
not  challenge,  a  fortiori  they  demonstrated  their  fitness  and 
ability  to  operate  the  similar  but  more  limited  routes  author¬ 
ized  by  the  Board  (see,  for  example,  App.  HI,  1646-9, 1651-5, 
2008-9,  2180-3,  2185-7,  2189) . 

With  respect  to  the  financial  fitness  of  the  successful  appli¬ 
cants,88  the  record  shows  the  following:  Each  of  these  applicants 
has  been  conducting  air  freight  operations  for  several  years,, 
first  as  private  carriers  or  on  an  “irregular”  basis,  and  later  as 
common  carriers  under  section  292.5  of  the  Board’s  Economic 

*  See,  for  example,  App.  V,  3356-97,  8503-14,  3617-84,  3685-8,  3691-3730. 
See  also  the  testimony  of  the  witnesses  for  these  carriers  App.  HE,  1638- 
1805,  1855-99,  1977-2020,  2057-79,  2174-2229. 

"See,  for  example,  App.  VII,  4565-4607,  4645-69,  4709-25,  4849-4960, 
4967-5018,  5019^5l0r. 

"In  fact  both  Flying  Tiger  and  Slick  proposed  point-to-point  as  well  as 
area-to-area  operations  (App.  1, 135-40, 154-6). 

"The  authorizations  did  not  necessitate  changes  in  the  nature  of  the! 
services  to  be  performed.  Hie  Board  found  that  the  “flexibility  of  service 
necessary  effectively  to  meet  fluctuating  and  seasonal  trafflc  demands" 
afforded  by  area-to-area  service  can  be  obtained  as  well  “by  naming  specific" 
terminal  and  intermediate  points  to  be  served  on  the  routes  authorized" 
(App.  II,  1482-4;  see  pp.  78-79,  supra).  In  view  of  the  number  at  points 
named  by  the  Board,  this  is  obviously  true. 

"  Airnews  is  treated  separately  in  the  following  point  of  this  brief  (infra, 
P.95). 


92 


Regulations.88  Each  of  these  applicants  had  flight  equipment,88 
ground  facilities,81  executive  and  operating  personnel,82  and 
was  carrying  substantial  amounts  of  air  freight.®  On  Sep¬ 
tember  30, 1948,  each  of  these  applicants  had  a  substantial  net 
worth.84  Although  these  carriers  had  incurred  losses  in  their 
past  operations,  the  Board  noted  that  “the  gap  between  air 
freight  revenues  and  expenses  is  not  great”  (App.  II,  1467),  as 
the  record  shows  (App.  VII,  4603, 4663) .  And  the  Board  had 
previously  found,  on  the  basis  of  substantial  evidence,  that  the 
property-only  carriers  would  achieve  profitable  operations  un¬ 
der  temporary  certificates  (supra,  pp.  45-49).  Finally,  the 
record  showed  the  plans  of  the  applicants  with  respect  to  their 
past  and  proposed  financing  of  their  operations.®  In  this  latter 
connection,  it  should  be  pointed  out  that  the  Board  found  that 
“the  specific  authority  of  fixed  duration,  provided  by  a  certifi¬ 
cate,  should  permit  all-property  carriers  to  establish  more 
easily  stable  relationships  with  financial  institutions  for  the 
provision  of  necessary  capital”  (App.  II,  1481,  note  30).®  It 

"  See,  for  example,  App.  m,  1638-15, 1979-83,  2175-8,  2182;  V,  3356-8401* 
8621-42,  3677-84,  8691-8707 ;  VII,  4564-4640,  4645-4705,  4709-47,  4849-4960* 
4967-5018, 5019-5107.  ^ 

•  See,  for  example,  App.  II,  1576, 1588, 1587 ;  HI,  I960;  IV,  2948;  V,  8873-4* 
8382,  3651-3,  8701 ;  VII,  4711,  4939,  5003,  5056. 

”  See,  for  example,  App.  V,  3374-7, 3383, 3636-7, 8701 ;  VII,  4939, 5008, 5056. 

•See,  for  example,  App.  H,  1574-5,  1581-2,  1586-7;  V,  3361-72,  8634* 
8840-2, 3683, 8694-9.  -  •  - 

•  See,  for  example,  App.  VII,  4947,  4953,  5005,  5118,  5086-91*  5102-8. 

MApp.  VII,  4939,  5008*  5056-7.  The  Board  noted  these  figures  in  its 

opinion  (App.  n,  1504, 1508) .  Eastern  contends  that  the  Board  should  have 
considered  the  figures  for  June  30, 1949,  rather  than  for  September  30, 1948* 
and  states  that  the  latter  figures  were  available  to  the  Board  (Eastern  91). 
Its  statement  is  erroneous.  The  reports  for  the  quarter  ending  Jtme  30, 
1949,  were  required  to  be  filed  by  August  15, 1949,  pursuant  to  section  2428 
of  the  Board’s  Economic  Regulations  (14  C.  F.  R.  (1949  ed.,  Supp.)  2428). 
The  Board’s  opinion  and  order  were  adopted  July  29,  1949  (App.  n,  1443* 
1559).  Eastern’s  erroneous  reference  to  section  292.4  of  the  Economic 
Regulations  and  a  filing  date  of  July  15*  1949,  apparently  was  intended  to 
be  to  section  242.4  or  242.5  of  the  Economic  Regulations,  which  relate  to 
“flight  reports.”  Such  reports  do  not  include  financial  data. 

•  See,  for  example,  App.  in,  1677-8,  1752,  1804,  1988,  1992,  2002,  2017* 
2192-8 ;  IV,  2852-6, 2862-3, 8004 ;  V,  8359, 8619-20, 3663-75, 8728 ;  VII,  4672-6. 

•  Notwithstanding  the  fact  that  the  status  of  the  property-only  carriers 
was  uncertain  for  a  period  of  over  three  years  while  their  applications  were 
being  processed,  petitioners  contend  that  their  fin*  wring  was  too  indefinite 
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was  on  the  basis  of  all  this  evidence,  which  is  plainly  substantial, 
that  the  Board  found  the  successful  applicants  financially  fit. 


contend  that  there  is  “no  evidence”  that  they  could  “even 
‘enter  upon’  their  proposed  operations”  (Eastern  82),  and  stress 
their  prior  losses  and  inadequate  capital  (TWA  37).  The  first 
contention  may  be  taken  with  a  grain  of  salt.  Last  year 
Eastern  asked  this  Court  to  stay  the  effectiveness  of  the  certifi¬ 
cates  in  order  to  prevent  “irreparable  injury”  to  it 'from  the 
operations  authorized,*7  yet  now  it  appears  that  that  there  is  “no 
evidence”  that  the  carriers  can  “enter  upon”  such  operations". 
It  is  fantastic  to  assert  that  there  is  “no  evidence”  that  the 
property-only  carriers  could  enter  upon  the  operations  author¬ 
ized  when  at  the. time  ol.the  authorizations  they  were  going 
businesses  engaged  in  carrying  air  freight  in  substantial  quan¬ 
tities  in  the  manner  authorized  and  between  many  of  the  points 
authorized.9*  The  operations  conducted  by  the  property-only 
carriers  under  their  certificates  clearly  confirm  the  substantial¬ 
ity  of  the  evidence  upon  which  the  Board  relied.  See  Supple¬ 
ment,  p.  1. 

The  central  theme  of  petitioners7  argument,  however,  is  that 

the  successful  applicants  did  not  have  adequate  financial  re- 

- .  •  •  -  .C  IS  A  .  • 

to  permit  a  finding  of  financial  fitness.  ‘  They  rely  particularly  on  the  Bond’s 
treatment  of  Capital  Airlines!  application  and  the  Board’s  decision  with 
respect  to  U.  N.  Airships  in  American  Overseas  Airlines,  Inen  et  al .,  South 
Atlantic  Routes,  7C.A.  B.  306  (1946)  (TWA  38,  84,  88,  Eastern  82).  The 
Board  denied  Capital’s  application  upon  a -finding' that  “Capital  would  not 
contribute  in  any .  substantial  manner  to  the  air  freight  experiment  if  it 
-were  awarded  any  of  the  temporary  routes  found  to.be  required”  (App.  H, 
1506).  While  the  Board  referred  to  the  failure  of  Capital  to-  indicate 
“where  or  how”  Its  additional  capital  requirements .  could  .be  met.  Capital, 
unlike  the  successful  applicants,  was  not  operating  the  freight  routes 
authorised.  The  same  situation  existed  to:«  more  marked  degree  with 
respect  to  U.  N.  Airships.  That  company  existed  .on  paper  only, -as  the 
Board’s  opinion  shows  (7  CL  A.  B.  291-3),  and  its  application  was  denied 
for  lack  of  an  organization  and  operating  plans  as  wen  as  the  “vague  and 
inconclusive”  evidence  of  its  financial  fitness  (7C  A.R  803).  -  Obviously, 
the  financial  fitness  of  an  operating  carrier  Is  not  subject  to  the  same 
scrutiny  as  a  nonoperating  carrier.;  the' very:  fact  that  it.  is  operating 
demonstrates  a  degree  of  financial  fitness.  r  Twfcn  - ;  'tsews- 

"  See  Eastern’s  Petition  For  Stay;  filed  August  11,  HMD,  in  Case  Ko::i€68& 
"Equally  untenable  axe  assertions  that  the  property-only  carriers  “in- 
tend,  instead,  to  abandon  their  certificated  operations ;  If-  unprofitable’* 
(Eastern  83),  as  a  reading  of  the  cited  portions  of  the  record  win  disclose. 


sources  and,  in  view  of  their  unfavorable  earnings  record  could 
not  raise  additional  capital.  Thus,  it  is  stated  that  ‘There 
can  be  no  doubt  but  that  in  any  financing  undertaken  by  the 
intervenors,  the  record  of  their  earnings  will  be  of  controlling 
importance”  (TWA  37).  The  immediate  need  for  additional 
financing  has  not  been  established."  As  noted,  each  of  the 
successful  applicants  was  conducting  substantial  air  freight 
operations,  and  each  had  additional  carrying  capacity  (App^ 
Vn,  4601-2,  4659,  4738-42).  As  of  September  30,  1948,  the 
balance  sheets  of  these  carriers  showed  the  following  (App. 


4939, 5003, 5056-7) : 


• 

Cash 

Net  worth 

Tlpr  __  „  _ , _ _  — r  -i' 

$182,544 

165,439 

$t  002,689 
306,789 

TT,  ft,  AfrlinM  ,  _  _ .,,.4  Vr  t  t  t 

490,598 

LBS,  a# 

In  United  States  v.  Pierce  Auto  Lines ,  327  U.  S.  515  (1946), 
the  Supreme  Court  upheld  a  finding  of  financial  fitness  and 
ability  although  the  carrier  “had  approximately  $215,000  of 
current  liabilities  in  excess  of  current  assets  and  had  hypoth¬ 
ecated  a  great  deal  of  equipment  as  a  means  of  obtaining 
capital”  (327  U.  S.  at  p.  533). 

The  profit  position  which  the  successful  applicants  would 
attain  in  operations  under  their  certificates  was  undoubtedly 
a  matter  of  some  importance  in  the  determination  of  their 
financial  fitness  and  ability.  The  Board  was  aware  of  the 
losses  incurred  by  the  successful  applicants  in  the  past.  It 
was  also  aware  of  the  fact  that  this  was  a  period  of  rising 
costs  and  that  during  the  post-war  period  from  September  1946 

"TWA  presents  a  hypothetical  analysis  showing  a  need  fear  “capital  re¬ 
sources  in  excess  of  glOO.OOO’.OOO”  within  Are  years.  This  is  predicated 
upon  the  property -only  carriers  alone  being  prepared  to  carry  500  mfffidft 
ton-miles  of  traffic  (TWA  35).  Such  speculation  serves  no  useful  purpose. 
It  is  apparent  that  shch  quantities  of  traffic,  and  the  resulting  need  for 
capital,  will  not  be  developed  overnight  (App.  in,  2002).  A  continuing  and 
augmented  growth  in  traffic  will  produce  increased  profits.  This  in  ten 
will  permit  further  financing,  the  of  new  equipment,  and  forth* 

growth.  An  interrelated  and  spiraling  growth  of  traffic,  profits  and  invest¬ 
ment  is  not  unlikely.  But  a  precipitous  jump  in  traffic  and  investment, 
without  a  corresponding  growth  in  profits  is  unrealistic. 


mental  expenditures  for  putting  equipment  into  operation, 
training  personnel,  selling  the  sendee^®  etc.  none  of  which 
would  continue  at  the  same  high  leveb  as  the  businesses  m8<- 
tured.  Experience  has  demonstrated  the  correctness  of  the 
Board’s  prediction  of  profitable  operations  for  the  pn^iy- 
only  carriers  under  their  certificates  (Supplement,  pp.  2-25) . 

In  light  of  the  foregoing,  the  Board’s  findings  that  the  sic- 
cessful  applicants  were  financially  fit  and  able  were  dearly 
supported  by  substantial  evidence.  Unite#  State $  v*  Pier& 
Auto  Une»,  327  U,.S.  515, 533 .0949), 


The  certification  of  Aimews  rested  upon  considerations  and 
facts  which  were  in  many  respects  different  from  those  involved 


he  certification  of  flying  Tiger,  Slick,  and  U.S.,  which  have 

The  suggestion  .that  inwme  from  activities  other  than  ,tbe  carriage  of 


airfreight  shouldbe  disregarded  (TWA  38)  seems  wholly  unrealistic  in 
measuring  financial  fitness.  Sn<*  income  on  Jbe  need  forth  to  cwfoct 
operations  and  to  attract  capital.  It  does,  bor  on  the  determination  of 
public  conrenienceand  necesalty,bnt  on  this  issue  the  Board  f omjdthat 
the  property-only  carriers  would  achieve  profitable  air  freight  operations 

under  their  certificates.  ~.."r  - . -"•» 

“  See,  for  example,  App.  HI,  1674, 1677-8, 1773, 1982-8, 2016, 2068, 2192. 
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been  discussed  previously  (App.  n,  1481,  note  31, 149(1;  Braniff 
23).  However,  one  major  consideration  in  the  certification 
of  Aimews,  namely,  the  development  of  new  air-freight  traffic, 

was,  as  the  Board  noted,  “in  general  accord  with  the  principles 
we  set  out  previously  in  connection  with  our  consideration 

of  the  long  haul  proposals”  (App.  II,  1496). 

The  Board  found  “that  the  public  convenience  and  necessity 
requires  the  service  proposed  by  Aimews  but  that  its  applica¬ 
tion  should  be  granted  only  to  the  extent  of  an  all-property 
service”  and  that  “Aimews  is  fit,  willing,  and  able  and  should 

be  authorized  to  conduct  the  services  over  these  routes  ex- 

» 

tending  between  San  Antonio  and  points  south  thereof  within 
the  State  of  Texas”  (App.  II,  1499).  The  Board  made  detailed 
subsidiary  findings  (App.  II,  1495-9,  1589-90)  in  support  of 
these  ultimate  findings  and  its  order  (App.  II,  1559-60, 1570- 
2),  which  were  fully  supported  by  substantial  evidence,  as  will 
appear  from  the  ensuing  discussion.10* 

Aimews  proposed  (App.  I,  129-33),  and  was  authorized  to 
perform  ■  (App.  II,  1570-2),  air-freight  services  over  routes 
wholly  within  the  State  of  Texas,  extending  from  San  Antonio 
south  to  Brownsville,  serving  6  cities  by  air  and  50  additional 
points,  47  of  which,  with  a  population  in  excess  of  90,000 
people,  have  no  air  service,  by  “an  integrated  airplane-truck 
operation”  (App.  II,  1495,  App.  V,  3124,  3131-3, 3145).10* 

“■Airnews’  evidence  may  be  examined  Quite  readily.  Its  initial  exhibits 
appear  at  Appi  V,  3113-67,  and  the  testimony  concerning  them  at  App.  Ill, 
1598-1637.  A  detailed  discussion  of  its  initial  presentation  is  set  forth  In 
the  Examiners*  Report  (App.  1, 419-28).  Its  testimony  and  exhibits  at  the 
reopened  hearing  appear  at  App.  IV,  3006-17  and  App.  VII,  4553-64.  _ 

*•  Airnews  originally  applied  for  authorization  to  carry  mail  (App.  I, 
129).  Subsequently,  it  withdrew  this  proposal  (App.  IV,  3014t-5;  n,  14X4), 
a  fact  which  the  Board  recognized  (Appi  II,  1498-9).  While  Braniff  con¬ 
tends  that  Airnews*  case  was  predicated  solely  on  the  carriage  of  mail 
(Braniff  28-9),  the  record  is  to  the  contrary.  The  President  of  Airnews 
testified  as  follows  (App.  Ill,  1594) :  “Q.  Is  that  [the  carriage  of  mail] 
a  more  fundamental  reason  for  jjour  .application  in  thisproceeding  than 
plans  to  engage  in  the  air  freight  business?  A.  I  wouldn’t  say  that  entirely ; 
I  would  say  It  would  be  both.**'  Later,  Aimews  withdrew  its  application  to 
carry  mail.  The  Board  found  that  the  carriage  of  mail  "is  not  an  In¬ 
separable  part  of  the  authority  requested,”  and  it  did  not  consider  Aimews* 
evidence  relating  to  the  carriage  of  mail  in  finding  public  convenience  and 


97 


Aimews  was  formed  as  a  wholly  owned  subsidiary  of  the 
Express  Publishing  Company,  the  publisher  of  two  of  the  thirefe 
leading  newspapers  in  Sah  Antonio  (App.  V;  3124-7) ,’  for  the 
purpose  of  expediting  the  distribution  of  t^e  papers  of  its 
parent.  (App.  V,  3123).  Aimews  operated  on  a  contract 
baas30'  with  its  parent  and  provided  an  integrated  airplane- 
truck  service  (App.  V,  3124,  3131-3).  The  rates  established 
for  this  service  were  designed  to  “permit  a  ‘break-even’  opera¬ 
tion  in  view  of  foreseeable  potentials’’  (App.  V,  3137).  The 
parent  company  had  no  return  loads  in  the  northbound [  direc¬ 
tion,  so  Aimews  attempted  to  secure  contracts  for  the  carriage 
of  freight  in  that  direction  in  order  to  avoid  the  waste  incident 
to  the  return  with  empty  planes  (App.  V,  3136).  It  secured 
one  such  contract  with  a  coffee  concern  (App.  Ill,  1599)  and 
another  to  cany  fredi  Ehrimp  three  thnes  a  week,  bothmove- 
ments  being  from  Corpus  Christa  to  San*  Antonio  (App..  EH, 
1J69S-9,  1625).'  By  July  1947,  a  year  after  its  aerations 
started,  Aimews  was  operating  profitably  (App.  VII,  4559-60). 
-Nevertheless,  it  felt  that  by"  securing  a  certificate  to  operate 
as  a  common  carrier  in  interstate  commerce,  it  could  develop 
northbound  traffic,  decrease  its  costs  and  rates,  and  better  serve 
the  area  and  its  parent  (App.  VII,  4556 ;  V,  3137, 3143) . 

The  Board  found  that  the  area  south  of  San  Antonio,  gen¬ 
erally  termed  the  “magic  valley/*  is  a  fertile,  prosperous  agri¬ 
cultural  area  producing  a  wealth  of  products,  primarily  moving 
to  the  north,  which  are  “readily  adaptable  for  air  cargo  ship¬ 
ment,”  such  as  citrus  fruits  (grapefruit,  oranges,  tangerines, 
lemons,  and  limes),  poultry,  seafood,  ijut;  flowers, 1  and  truck 
garden  produce  (App:  H,  1495-6,  1464-$}  V;  3153-5,  3136, 
3143;  III,  1605$;  11,1414^-7).  The  Board  found  that  there 
had  been  no  substantial  penetration  of  this'  traffic  by*  Braniff 
(App.  H,  1496;  VH,  5186,  5191 ;  see  Braniff  26),  p^haps  bo- 


news,  because  it  lacked  authority  to  engage  in  scheduled  inter¬ 


necessity  (Ajipi; H,  1488-0).  The  scope' and  character  of  such* evidence  Ss 
of  no  concern  whatever  in  this  proceeding. 

’“Airnewswas  not  authorized  to  operate  as  a  common  canter  under 
section  292JS  of  the  Board’s  Economic  Regulations  (App.  II,  1498;  IV,  8000; 
VTL4563). 


Mill! 


also  found  that 


news  in  the  public  interest,  since  it  would  benefit  not  onlythe 
communities  receiving  the  sendee  but  would  *lso  serve  to  gen- 


the  systems  of  other  certificated  carriers”  (App.  II,  1496) 
The  Board  noted  further  that  approval  of  the  proposal,  “at 
least  for  a  temporary  period,  would  provide  the  Board  with 


service  and  would  oner  tne  means  oi  ascertaining  taereaa  outfy 
of  service  to  cities  which  are  relatively  small  population-wise 
hut  offer  a  large  freight  traffic  generating  potential”  (App.  II, 
1496-7).  Returning  to  the  theme  which  dominated  its  deter¬ 
mination  with  respect  to  the  long  haul  carriers  it  certificated, 
the  Board  concluded  “Where  such  a  freight  potential -exists,  as 


believe  that  it  is  in  the  public  interest  that  the  tram 
such  potential  into  actual  traffic  should  be  encourage 
H,  1497). 

Before  concluding  that  the  proposed  services  were 


countervailing  considerations.  It  noted  the  difficulties 
Airaews  because  of  the  short  hauls  involved,  the  com- 


unbalance,”  but  concluded  that  its  assured  southbound  loads 
from  its  parent  corporation  (App.  VII,  4563),  and  the  financial 
success  of  its  past  operations  (App.  VII, 4559-60),  “-constitute 
an  assurance  that  Airaews  will  have  an  opportunity  to  conduct 


ment8  referred  to  above”  (App.  II,  1497),  and  even  in  the 
.absence  of  mail  pay  (App.  II,  1498-9).  In  fact,  Airaews  has 
conducted  its  operations  profitably  (Supplement,  pp.  2-7)* 


**Thia  latter  consideration  represents  an  application  of  the  Board's 
“feeder”  experiment,  bat  without  mail  pay,  to  an. all-property  canter.  See 
Investigation  of  Local  Feeder,  And  Pick-Up  Air  Service,  S  C.  A.  B.  1  (1944).. 
The  record  contains  substantial  evidence  to  show  that  the  certificated  .car¬ 
riers  were  desirous  of  securing  trans-shipments  from  Airnews  (App.  Til, 
4555;  IV,  2808),  and  that  Airaews  had  planned  for  such  trans-shipments 
(App.  V,  8147-8). 
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typical  of  the  petitioners’  doctrine  of  frustration  which  insists 
that  everything  must  be  done  so  perfectly  that  it  cannot  be 
done  at  all.  The  Board  wisely  decided  to  determine  the  issues 
within  its  jurisdiction  as  rapidly  as  possible  and  to  leave  to  the 
other  agencies  the  issues  which  are  within  their  jurisdiction.107 
This  decision  is  in  line  with  the  Board’s  traditional  practice  of 
issuing  certificates  for  foreign  air  transportation  even  though 
operations  can  not  be  begun  until  landing  rights  have  been 
obtained  from  the  foreign  countries  involved.  Northeast  Air¬ 
lines,  Inc.,  North  Atlantic  Rouse  Case,  6  C.  A.  B.  319,  322 
(1946). 

In  summary,  the  Board’s  determination  of  public  con¬ 
venience  and  necessity  was  predicated  upon  the  fuller  develop¬ 
ment  of  the  air  freight  potential  for  the  benefit  of  both  the 
communities  being  served  and  the  connecting  carriers,  the 
benefits  to  air  transportation  arising  from  experimentation 
with  an  integrated  air-truck  operation,  and  the  fact  that  such 
benefits  could  be  achieved  by  Airaews  profitably  and  without 
harm  to  existing  carriers  or  cost  to  the  Government. 

The  principal  challenge  to  these  determinations  comes  from 
Braniff  (Braniff  23-31,  35-37;  see  also  Eastern  78-79).  Its 
discursive  argument  boils  down  to  two  contentions:  (1)  that 
the  “applicant  has  not  offered  a  scintilla  of  evidence  to  show 
public  need  for  freight  service  to  any  point”  (Braniff  28,  East- 
era  78-79) ;  and  (2)  Airaews  “will  continue  to  be  a  contract  car¬ 
rier  with  respect  to  its  southbound  movement”  (Braniff  26-27) . 
The  record  does  not  support  either  of  these  contentions. 

With  respect  to  the  “need”  for  service,10*  the  problem  is  not 

“r  Airaews  Indicated  that  it  would  apply  for  a  certificate  from  the  Inter¬ 
state  Commerce  Commission  or  the  Railroad  Commission  of  Texas  If  re¬ 
quired  to  do  so  (App.  Ill,  1008). 

“•This  contention  is  based  In  part  on  the  fact  that  Airaews  did  not 
present  any-  shippers  of  freight  as  witnesses  (Braniff  29).  Although  such 
witnesses  are  often  helpful  to  the  Board,  they  are  not  indispensable  If 
other  evidence  is  available;  There  Is  no  particular  merit  In  turning  a 
certificate  proceeding  Into  a  contest  between  customers.  Certainly,  there 
Is  nothing  in  the  Civil  Aeronautics  Act  which  requires  such  a  procedure. 
Braniff  further  asserts  that,  "The  Interstate  Commerce  Commission 
has  heard  many  thousands  of  cases  concerning  applications  for  certificates 
to  transport  freight,  and  never  grants  such  applications  except  upon  proof 
of  the  need  for  service  by  shippers  or  receivers  of  freight"  (Braniff  29). 


one  of  measuring  the  adequacy  of  existing  services  (Point  VI, 
supra ,  p.  72)  or  the  precise  amount  of  traffic  that  will  move 
between  a  particular  pair  of  points  (supra,  pp.  86-87).  Here 
the  Board  found  that  there  was  a  large  volume  of  potential 


cut  flowers,  and  truck  garden  produce  in  the  area  to  be  served 
by  Aimews  ( Appl  IT,  1495 ;  V,  3158-6,  3136,  3143;  IH,  1599, 
1605-6, 1625),  and  thkt  there  had  been  only  a  "negligible  pene¬ 
tration”  of  such  traffic  (App.  II,  1496)  The  "need”  was  for 
the  "translation  of  such  potential  r  into  actual  traffic”  (App. 
II,  1497).  Aimews  showed,  that  it  was  willing  and  able  to 
conduct  the  intensive  campaign  of  solicitation  and  salesman¬ 
ship  necessary  to  develop  this  air  freight  potential  (App.  V, 
3143, 3136-7;  VII,  4557, 4563;  II,  1414-7).  It  is  true  thatthe 
Board  recognized  that  there  would  not  be  a  material  penetra¬ 
tion  of  the  perishable  market,  except  for  cut  flowers  (App.  II, 
1464),  until  there  had  been  aperiod  of  experiment  and  promo¬ 
tion,  but  it  was  also  of  the  view  that  from  such  gradual  be- 

gmmngs  this  traffic  would  become  an  important  part  of  total 

_  _  _  _  •  ^  •" •  _ .  -  _  _  *  *  *• 


air  freight  volume  (App.  IT,  1464-6).  In  the  case  o: 


because  of  the  assured  profitability  of  its  operations. 

The  contention  that  Aimews  would  be  a  "contract  carried 
with  respect  to  its  south-bound  movement  is  a  hypothecs 
which  finds  a  basis  in  BranifFs  desire  to  nullify  Aimews’  cer¬ 
tificate  rather  than  in  the  record.  Aimews  applied-  for  au- 


thority  "to  operate  aircraft  in  a  regular  scheduled  common 
carrier  operation”  (App.  I,  130),  and  the  Board  granted  it 
authority  to  engage  in  "air  transportation  with  respect  to 
property”  (App.  II,  1570),  which  by  statutory  definition 

However,  Braniff  has  not  cited  any  cases  where  the  Interstate'  Commerce 
Commission  refused  to  grant  a  certificate  because  soch  witnesses  Were 


not  presented.  r; 

BranifTs  contention  that  the  predominant  traffic  flow  is  southbound 
rather  than  nor&honnd  as  the  .Board  stated  (Braniff  26)  is  based  on 
traffic  already  moving  by  air  rather  than  surface  flows  which  may  be 
diverted  to  air,  and  which  constitute  air freight  potential.  This  was  ex¬ 
plored  at  the  oral  argument,  and  Braniff  conceded  that  the  surface  flow  of 
traffic  was  predominantly  north-bound  (Transcript, 


102 


means  as  “a  common  carrier.”  “°  The  only  record  basis  for 
the  assertion  that  Airoews  would  operate  as  a  contract  carrier 
south-bound  is  some  confusing  and  inconclusive  testimony 
elicited  by  BranifFs  attorney  firing  leading  questions  at  a  wit¬ 
ness  who  was  not  a  lawyer  and  did  not  understand  their  full 
implications  (App.  Ill,  1599-1601).  The  later  testimony  of 
this  witness  clearly  indicates  that,  if  certificated,  Aimews  in¬ 
tended  to  solicit  south-bound  business  on  a  common-carrier 

•  T  %  f  ,  %  • 

basis  and  at  the  rates  set  forth  in  its  exhibits  (App.  Ill,  1610, 
1622).  The  same  view  is  evident  from  its  exhibits  (App.  V, 
3137,  3166),  testimony  at  the  reopened  hearing  (App.  IV, 
3010-11),  and  its  oral  argument  (Transcript,  34,773, 34,775-6). 
And  it  extended  even  to  the  south-bound  movement  of  the 
papers  of  its  parent’s  competitor,  the  San  Antonio  Light  (App. 
HI,  1600,  1601,  1615-6;  V,  3009;  Transcript,  34,773).“  Of 
course,  notwithstanding  the  fact  that  Aimews  would  operate 
as  a  common  carrier  south-bound,  its  owner  would  still  be  its 
principal  shipper  (App.  IV,  3009-10;  VII,  4563).  The  Board 
was  cognizant  of  the  problems  which  might  arise  from  such  a 
relationship,  and  limiting  its  determination  to  the  facts  of  this 
case,  pointed  out  that  it  did  not  constitute  a  determination 
favoring  common  carrier  and  private  carrier  operations  over  the 
same  route  by  the  same  carrier.  The  Board  felt,  however, 
that  its  experience  with  Aimews  would  provide  "valuable  ex¬ 
perience”  in  its  future  regulation  of  the  industry  (App.  1497, 
note  37). 

The  Board  found  that  Aimews  “has  presented  a  satisfactory 

plftn  of  operation,  and  is  adequately  financed”  and  is  “fit,  will- 
■  ■■■  —  ■■■ 

m  Section  1  (|0)  of  the  Act  defines  “air  transportation”  to  mean  Inter¬ 
state  air  transportation,  and  section  1  (21)  defines  “interstate  air  trans¬ 
portation”  to  mean  “the  carriage  by  aircraft  of  persons  or  property  as  a 
common  p^rrjer  fop  compensation  or  hire  *  *  *  in  commerce  between” 
etc. 

“Branlff  objects  that  “The  schedules  of  applicant  are  made  to  fit  In 
with  the  issnes  of  the  paper”  (Branlff  28).  There  is  nothing  wrong  with 
that  Newspapers  constitute  the  balk  af  Aimews’  traffic  and  probably 
srUJ  for  the  next  year  or  so  (App.  IV,  8008-10;  YII,  4668).  Schedules 
most  he  tailored  to  the  needs  of  the  trafflc  and  not  Tice  versa.  However, 
Aimews  has  Indicated  that  it  will  provide  additional  service  to 
new  business  which  is  developed  and  that  it  is  prepared  to  coordinate  lip 
schedules  with  air  freight  forwarders  (App.  IV,  8010;  D3, 1818-1817). 
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ing,  and  able  and  should  be  authorized  to  conduct  the  services 
over  these  routes”  ( App.  II,  1499) .  The  evidence  in  the  record 
conclusively  demonstrates  that  Airaews  had  a  proper  organiza¬ 
tional  basis,  a  plan  for  the  conduct  of  service,  and  adequate 
financial  resources.  It  had  been  conducting  operations  for 
some  time  as  a  contract  carrier  and  had  a  remarkable  record  for 
successfully  completed  schedules  (App.  VII,  4557,  4783).  It 
had  excellent  facilities  for  conducting  its  business,  including 
flight  equipment,  maintenance  facilities,  shop  equipment,  and 
competent  personnel  (App.  V,  3131,  3134-6;  VII,  4557).  It 
was  making  plans  to  buy  a  fleet  of  trucks  (App.  Ill,  1620)  and 
indicated  that  it  would  buy  larger  planes  if  they  were  neces¬ 
sary  to  carry  the  freight  (App.  Ill,  1622).  Aimews  proposed 
a  plan  for  coordinated  air-truck  service  which  appeared  to  offer 
great  possibilities  (App.  I,  130;  II,  1495;  V,  3124,  3131-3, 
3145) .  It  submitted  a  set  of  proposed  schedules  and  showed 
examples  of  how  its  services  would  connect  with  those  of  other 
carriers  (App.  V,  3145-8) .  It  had  made  arrangements  for  such 
connections  with  other  carriers  and  had  its  own  storage  points 
both  in  the  Valley  and  in  San  Antonio  (App.  II,  1416) .  Plan¬ 
ning  for  night  operations  was  going  forward  (App.  V,  3143). 
Moreover,  it  had  plans  for  the  intensive  solicitation  of  air 
freight  (App.  V,  3143,  3136-7;  VII,  4563;  II,  1414-7).  Air- 
news  obviously  had  the  financial  ability  to  carry  out  these  plans 
both  because  of  its  own  financial  position  and  the  backing  of 
its  84-year-old,  multi-million  dollar  parent  corporation  (App. 

VII,  4556, 4559-62;  IV,  3011 ;  V,  3124-9)  .m 

Braniff  challenges  the  Board’s  finding  that  Aimews  “has  a 

satisfactory  plan  of  operation”  and  states  that  “nowhere  in 

the  record  or  in  the  findings  is  there  a  plan  of  operation  for 

hauling  freight  (Braniff  30).  In  support  of  this  contention 

Braniff  alleges  that  Aimews  failed  to  show  how  it  intended  to 

handle  some  of  the  details  of  its  operations.  No  matter  how 

detailed  a  plan  of  operations  was  submitted,  it  would  always  be 

possible  to  point  out  other  details  which  were  omitted.  It  is 

obviously  impossible  for  a  company  whieh  is  entering  a  rela- 
•  '  / 

“Eastern’s  contention  that  Aimews  will  lode  money  ini  Its  operations 
(Eastern  84)  is  refute*  by  Aimews’  earnings  record  both  before  and  after 
certification  (App.  VII,  455SMJ0 ;  Supplement,  pp.  2-7). 


tively  new  field  to  plan  long  in  advance  for  the  handling  of  each 
and  every  detail  which  may  arise,  nor  would  it  be  desirable  to 
do  so.  Likewise,  it  would  not  be  desirable  for  the  Board  to 
require  too  detailed  a  plan,  particularly  since  most  of  the  prob¬ 
lems  must  be  left  to  the  business  discretion  of  the  management 
when  operations  are  started.  The  Board  has  never  required  an 
applicant  to  show  anything  more  than  that  it  has  a  general 
plan  of  operations  exhibiting  an  awareness  of  the  general  prob¬ 
lems  involved  and  a  scheme  for  meeting  them.  Aimews  has 
clearly  made  such  a  showing. 


X.  The  Board  did  not  err  in  issuing  certificates  on  an  experimental  basis 

The  petitioners  have  attacked  the  Board’s  all-cargo  carrier 
experiment  contending  that  “The  Civil  Aeronautics  Act  does 
not  contain  any  provision  authorizing  the  Civil  Aeronautics 
Board  to  issue  a  certificate  of  public  convenience  and  necessity 
in  order  to  conduct  an  experiment”  (United  39,  Eastern  95). 

This  is  not  a  new  argument.  It  has  been  made  by  the 
petitioners  in  other  attempts  to  prevent  the  entry  of  other 
new  classes  of  air  carriers  into  the  field  of  air  transportation. 
The  same  argument  was  made  to  this  Court  by  Braniff,  one 
of  the  petitioners  herein,  in  a  challenge  to  the  Board’s  power 
to  issue  a  three-year  certificate  to  Essair,  Inc.,  as  a  part  of  the 
Board’s  feeder  airline  experiment.  Braniff  Airways  v.  Civil 
Aeronautics  Board,  147  F.  2d  152,  79  App.  D.  C.  341  (1945). 
This  Court  flatly  stated : 

We  find  no  merit  in  petitioner’s  contentions  *  *  * 
that  the  Board  has  no  power  to  issue  temporary  certifi¬ 
cates  for  experimental  purposes  (147  F.  2d  at  p.  153). 

The  petitioners  in  this  proceeding  also  challenged  the  Board’s 
air  freight  forwarder  experiment  cm  the  same  ground.  How¬ 
ever,  the  Board’s  power  to  conduct  that  experiment  was  up¬ 
held  in  American  Airlines  v.  Civil  Aeronautics  Board,  178  F.  2d 
903  (7th  Or.,  1949). 

Retreating  from  the  obviously  untenable  position  that  the 
Board  does  not  have  the  power  to  conduct  an  experiment*  the 
petitioners  contend  that  “The  Act  does  not  confer  upon  the 
Board  the  power  to  issue  a  temporary  certificate  fern  the  pur? 


pose  of  gaining  experience  m  order  that  it  can  determine  at  the 
end  of  the  temporary  period  whether  the  air  transportation 
involved  is  required  by  the  public  convenience  and  necessity*^ 
(United  40,  Eastern  95-96).  This  is  a  misconception  of  the 
Board’s  action.  The  Board  specifically  found  that  the  public 
convenience  and  necessity  required  certification  now  as  an 
experiment  in  order  to  gain  evidence  as  to  whether  permanent 
certification  would  be  required  at  a  future  date.  The  Board 
stated: 

l 

We  find  that  the  public  convenience  and  necessity 
dearly  require  temporary  certification  of  a  limited 

_  _  •  _  ■  •  1  _  '  *■  m  '  m:  m  -  ‘  »  •** 


number  of  all-freight  carriers  at  this  time.  We  view 
the  certificated  period,  herein  authorized  as  part  of  a 
developmental  or  test  period  which  will  supply  evi¬ 
dence  to  chart  the  more  distant  course.  *  *  #  At 
the  end  of  that  time  the  Board  will  be  in  a  position 
to  make  a  sound  appraisal  of  the  economic  ] 
ties  of  the  tolerations  (App.  II,  1480) 
supplied.]  ^ 

These  findings  were  supported  by  numerous  subsidiary  find¬ 
ings  which  have  been  discussed  at  length  elsewhereinthis 
brief.  It  is  worthy  of  note  that  the  findings  and  subsidiary 
findings  were  much  the  same  as  those  which  were  upheld  by 
the  Court  in  ruling  on  the  Board’s  power  to  conduct  the  air 
freight  forwarder  experiment.  American  Airlines  v.  CwH 
Aeronautics  Board,  178  F.  2d  903,  908  (7th  Cir.,  1949). 

Petitioner’s  contention  that  Congress  did  not  give  the  Board 
the  power  to  conduct  experiments  is  wholly  unreasonable-  Sec. 
401  (d)  (2)  of  the  Act 133  authorizes  the  Board  to  issue  certifi¬ 
cates  “for  such  limited  periodsas  may  be  required  by  the  public 
convenience  and  necessity.”  Certainly  this  authorizes  the 


[Italics 
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dence  shows  a  present  public  need  for  the  service  but  is  not 

m  ^  m  .  «  •  *  f ,  *v  «•  '  m  . «  ■  ’  ♦  •  -  » 


sufficiently  definite,  because  of 
warrant  the  making  of  a  final 
permanent  certificates. 
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Petitioners  in  effect  are  arguing  that  the  Board  must  either 
deny  the  applications  of  the  all-freight  carriers  or  certificate 
them  permanently.  Neither  action  would  be  in  the  public 
interest.  The  evidence  in  the  record  clearly  showed  that  there 
was  a  tremendous  potential  traffic  in  air  freight  and  a  sound 
place  in  its  development  for  specialized,  unsubsidized  freight 
carriers.  The  denial  of  these  applications  would  have  nipped 
in  the  bud  a  new  and  growing  industry  which  appeared  to  have 
a  promising  future.  On  the  other  hand,  it  would  have  been 
equally  undesirable  for  the  Board  to  have  set  a  permanent  air 
freight  route  pattern  at  a  time  when  the  air-freight  industry 
was  in  a  developmental  and  experimental  stage.114  Common 
sense  dictated  that  the  Board  should  certificate  a  limited  num¬ 
ber  of  all-freight  carriers  for  a  temporary  period  in  order  to 
gain  further  evidence  and  experience  before  finally  determining 
the  permanent  status  of  the  industry. 

Aviation  is  a  young,  vigorous  industry  which  is  constantly 
producing  new  techniques  and  adapting  its  services  to  the 
public  need  through  developments  such  as  air  freight  forward¬ 
ers,  air  coach  travel,  and  all-cargo  carriers.  The  Board  must 
have  the  power  to  conduct  carefully  controlled  experiments 
for  limited  periods  of  time  if  it  is  to  direct  and  control  wisely 
developments  in  this  ever  changing  industry.  Under  such 
circumstances,  it  is  unreasonable  to  argue  that  the  Board  must 
issue  certificates  on  an  all-or-nothing-at-all  basis.  Such  an 
argument  could  be  made  only  by  those  who  are  interested  solely 

***  At  the  hearings,  Mr.  Charles  A.  Bheinstrom,  a  leading  aviation  con¬ 
sultant  (App.  Ill,  2103—4),  testified  as  foUows: 

“Q:  Do  yon  think  that  it  is  possible  at  the  present  time  to  set  kn  exact 
air-freight  route  structure? 

“A:  No,  I  don't  believe  so. 

“Q:  Why? 

“A:  I  believe  that  no  one  knows  enough  about  the  air-freight  business 
or  the  future  of  the  air-freight  business  today  properly  to  set  permanently 
an  air-freight  route  pattern  or  service  pattern  in  this  country.  I  thiwfr  the 
development  of  the  passenger  routes  in  this  country  has  proved  how  great 
that  difficulty  is  in  the  beginning  of  the  development  of  any  type  of  trans¬ 
portation.  Certainly,  if  it  had  been  possible  and  practicable  to  permit 
great  flexibility  and  to  keep  the  passenger-route  pattern  of  this  country 
fluid  through  its  early  years,  a  different  and  better  route  structure  would 
have  been  developed  in  this  country”  (App.  Ill,  2111-12). 
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in  preventing  the  entry  of  competitors  into  tne  air  freight 

field,  rather  than  in  effectuating  the  policies  of  the  Act. 

* 

XL  The  certificates  issued  by  the  Board  to  the  cargo  carriers  conform  *itfc 

Section  401  CO  of  the  Act 

*  *  \  .  •  »  w  .  *  4  5,  ^  •  *  -  ,  .  ,  V  ' 

Bran  iff  contends  that  the  certificates  of  public  convenience 
and  necessity  issued  by  the  Board  to  the  all-cargo  carriers  dp 
not  conform  with  Section  401  (f )  of  the  Act  (Braniff  14-20). 
It  starts  out  by  arguing  that  “The  Board  has  given  due  con¬ 
sideration  to  the  requirements  that  terminal  points  and  inter¬ 
mediate  points  be  specified  but  it  has  not  discussed  the  last 
six  words  of  this  provision  which  requires  the  certificate  to 
specify  ‘the  service  to  be  rendered’  ”  (Braniff  14).  In  seeming 
contradiction  thereof,  it  ends  up  by  arguing  that,  notwith¬ 
standing  its  statement  to  the  contrary,  the  Board  has  granted 
“area”  certificates  in  contravention  of  Section  401  (f)  (Braniff 
19-20).  While  the  logical  progression  of  these  arguments  is 
difficult  to  follow,  the  objective  of  each  of  them  is  the  same, 
namely,  to  establish  a  requirement  that  the  cargo  carriers  per¬ 
form  so  many  unnecessary  services  that  their  entire  operations 
would  be  uneconomic.  We  shall  show  that  Section  401  (f) 
does  not  require  such  a  result,  and  that  the  certificates  issued 
by  the  Board  will  effectuate  the  Congressional  objectives  em¬ 
bodied  in  Section  2  of  the  Act. 

Section  401  (f)  of  the  Act  provides  in  part  as  follows: 

-*■  -  ^  •  -i 

(f)  Each  certificate  issued  under  this  section  shall 
specify  the  terminal  points  and  intermediate  points,  if 
any,  between  which  the  air  carrier  is  authorized  to  en¬ 
gage  in  air  transportation  and  the  service  to  be  rendered. 

-i* 

Braniff  acknowledges  that  “the  Board  has  given  due  considera¬ 
tion  to  the  requirements  that  the  terminal  points  and  inter¬ 
mediate  points  be  specified”  (Braniff  14),  and  that  Slick’s 
certificate,  for  example,  provides: 

•  •  ,  •  *  ’  ^  .  «*  «  •  #  *  ,  r-  f  »  0 

The  holder  shall  render  service  to  and  from  each  of 
the  points  named  herein,  except  as  temporary  suspen¬ 
sions  of  service  may  be  authorized  by  the  Board,  and 
may  begin  or  terminate,  or  begin  and  terminate,  trips 
at  points  short  of  terminal  points  (App.  II,  1565). 
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Braniff  argues, 'however,  that  “under  the  terms  of  this  certificate 
no  amount  of  service  is  required,  unless  *  *  *  the  certifi¬ 
cate  is  read  literally,  which  we  are  certain  it  was  not  intended 
to  do”  (Braniff  15).  Thus,  Braniff  admits  that  by  its  terms 
the  certificate  does  specify  the  service  to  be  rendered.  Any 
attempt  by  Braniff  to  interpret  the  certificate  contrary  to  its 
plain  terms  would  be  most  difficult  indeed.  Its  own  certificate 
contains  the  same  clause  word  for  word  and  there  is  no  other 
provision  in  its  certificates  pertaining  to  the  service  to  be  ren¬ 
dered.115  If  the  certificates  issued  to  the  property-only  carriers 
fail  to  comply  with  section  401  (f),  BranifFs  certificate  is  and 
has  been  illegal  for  the  same  reason. 

Braniff  argues,  however,  that,  under  its  certificate,  Slid: 
would  be  required  to  provide  “1050  services”  and  that  “if  there 
is  anything  less  than  daily  service,  the  advantage  arising  from 
air  transportation  would  be  lost”  (Braniff  16) .  From  this  it  is 
inferred  that  daily  service  is  required  but  that  all  points  need 
not  be  served.  This  is  sheer  conjecture.  There  is  nothing 
sacrosanct  about  “daily  service”  as  contrasted  with  “weekly 


service,”  “seasonal  service”  or  even  “hourly  service,”  as  it  re¬ 
lates  to  air  freight.  The  quantum  of  service  to  be  rendered 
depends  on  the  needs  of  the  traffic  to  be  served  and  not  on  the 
performance  of  a  given  number  of  schedules  during  an  arbi¬ 
trary  period  of  time.  For  example,  testimony  at  the  hearing 
showed  that  grapes  could  be  flown  from  Bakersfield,  California, 
to  New  York  City  at  the  beginning  of  the  season  until  the  first 
trainload  arrived  in  New  York  (App.  in,  2225,  2213,  2152). 
Certainly  the  Board  did  not  intend  to  require  Flying  Tigers  to 
fly  empty  planes  in  and  out  of  Bakersfield,  California,  the  other 
50  weeks  of  the  year  (App.  II,  1483, 1491-2).  Braniff  knows 
this,  for  it  has  stated  that  “the  order  does  not  say  how  frequent 
the  service  should  be”  (Braniff  16). 

BranifFs  real  objection  is  that  the  Board’s  opinion  makes 
it  dear  that  the  all-freight  carriers  will  be  permitted  to  provide 

demand  or  seasonal  service  as  the  needs  of  the  public  require 

%  _ 

(Braniff  16).  It  contends  that  the  Board  must  specify  in 
each  certificate  “a  definite  and  certain”  amount  of  service  which 

Ckioaffo-Huston.  Service  Cate,  9  CL  A.  B.  589, 880  (1948). 


“mustbe  rendered”  (Braniff  15).  This  is  reading  a  great  deal 
into  section  401  (f)  which  merdy  requires  the  Board  to  "specify 
#  *  *  the  service  to  be  rendered.”  Those  words  mean 

nothing  more  than  that  the  Board  should  specify  whether  the 
carrier  is  authorized  to  render  service  as  to  passengers,  mail, 
freight,  or  express. 

Actually  the  Board  has  no  legal  power  to  provide  in  a  cer¬ 
tificate  for  a  “definite  and  certain”  number  of  schedules  for 
which  service  “must  be  rendered.”  A  portion' of  section  401 
(f)  not  quoted  by  Braniff  provides  that,  “No  term,  condition, 
or  limitation  of  a  certificate  shall  restrict  the  right  of  an  air 
carrier  to  add  to  or  change  schedules  *  *  #  few  perform¬ 
ing  the  authorized  transportation  and  service  as  the  develop¬ 
ment  of  the  business  and  the  demands  of  the  public  shall 
require.”  This  language  clearly  shows  that  Congress  intended 
to  leave  to  the  carriers’  discretion  the  initial  decision  as  to  the 
number  of  schedules  to  be  flown  from  time  to  time. 

The  only  specific  restriction  ***  which  the  Act  places  on  the 
carriers’  discretion  in  this  regard  is  the  provision  of  section  404 
(a)  which  requires  the  carriers  to  provide  “adequate  service.”  xrr 
The  Board  was  quite  specific  in  ruling  that  the  freight  carriers 
must  provide  adequate  service.  The  Board  stated: 

It  is  important  to  note  that  we  do  not  propose  here 
•  to  relieve  the  air-freight  carriers  from  their  obligations 
under  section  404  (a)  of  the  Act  to  provide  adequate 
sendee  in  connection  with  the  air  transportation  author¬ 
ized  by  their  certificates.  In  other  words,  the  theory 
of  demand  service  may  not  be  twisted  to  cloak  either  a 
denial  of  service  or  the  performance  of  inadequate  air? 
freight  service.  Under  these  certificates,  as  under  the 
outstanding  passenger  certificates,  service  to  a  desig¬ 
nated  point  may  not  be  abandoned  or  temporarily  sus¬ 
pended  without  the  permission  of  the  Board,  granted 

“•Under  certain  circumstances  overscheduling  might  be  found  to  be  an 
unfair  method  of  competition  wltbin  the  meaning  of  section  411  (62  Stat. 
1006,  49  U.  S.  CL  491)  or  uneconomical  or  Inefficient  m«nag»numt  within 
the  meaning  of  section  406  (b)  (82  Stat.  996, 49  U.  S.  a  486). 

m  “It  shall  be  the  duty  of  every  air  carrier  •  •  •  to  provide  •  •  • 
adequate  service”  (52  Stat  996, 49U.  S.  C.  484). 


upon  specific  application,  or,  in  certain  types  of  situ¬ 
ations,  by  regulation.  Likewise,  implementation  of  the 
demand  service  proposals  through  specification  in  the 
filed  tariffs  of  minimum  loads  must  meet  such  standards 
of  adequacy  of  service  as  may  be  found  to  be  reasonable 
and  necessary  for  the  kind  of  air  transportation  here 
involved  (App.  II,  1483-1484). 

Conceivably,  the  Board  could  have  spelled  out  in  the  certifi¬ 
cates  the  quantum  of  service  which  it  would  consider  “ade¬ 
quate”  within  the  meaning  of  section  404  (a).  Such  a  pro¬ 
cedure  would  not  only  be  impractical,  but  would  be  contrary 
to  the  public  interest.  Whether  or  not  the  service  over  a  route 
is  adequate  is  a  factual  question  which  will  vary  from  time  to 
time.  The  amount  erf  service  required  by  the  public  varies 
with  many  factors  such  as  the  growth  of  new  industries,  sea¬ 
sonal  fluctuations,  and  general  business  conditions.  It  would 
be  impossible  for  the  Board  to  determine  upon  the  issuance  of 
a  certificate  the  exact  number  of  schedules  which  would  be 
adequate  to  meet  the  needs  of  the  public  at  some  future  date. 
Such  a  plan  would  deny  the  flexibility  of  operations  which  is 
essential  to  meet  the  constantly  changing  conditions  in  a  new 
and  expanding  industry. 

One  of  the  basic  reasons  for  the  Board’s  action  in  this  case 
was  to  give  the  carriers  such  flexibility  of  operations  (App.  n, 
1483).  The  Board  did  not  expect  the  air-freight  business  to 
emerge  full  blown  upon  the  certification  of  the  all-freight  car¬ 
riers.  Business  will  have  to  be  developed  by  extensive  solicita¬ 
tion  and  salesmanship  (App.  Ill,  2231).  The  demand  point 
of  today  may  support  regular  schedules  tomorrow.  The  all- 
freight  carriers  must  have  a  degree  of  flexibility  which  will 
permit  them  to  fit  their  schedules  to  the  development  of  new 
business.  (See  note  68,  supra.) 

It  is  precisely  for  these  reasons  that  Congress  prohibited  the 
Board  from  putting  in  a  certificate  a  restriction  cm  the  carrier’s 
right  to  add  to  or  change  schedules  and  at  the  same  time  gave 
the  Board  ample  power  to  investigate  and  determine  the  ade¬ 
quacy  of  service  either  upon  complaint  of  an  aggrieved  person 
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or  on  its  own  motion.11*  As  shown  by  the  portion  of  the  opinion 
quoted  above,  the  Board  has  made  it  unmistakably  clear  that 
it  intends  to  be  vigilant  in  exercising  its  power  to  determine  the 
adequacy  of  the  service  being  rendered  by  the  all-freight 
carriers. 

BranifF  also  argues  that  the  Board  has  in  effect  issued  area 
certificates  and  contends  that  such  action  is  illegal  since  Sec¬ 
tion  401  (f)  requires  the  designation  of  specific  terminal  and 
intermediate  points  (Braniff  19-20).”* 

Several  of  the  applicants  in  this  proceeding  requested  that 
they  be  granted  “area  certificates”,  L  e.,  certificates  worded  in 
terms  of  geographically  defined  areas  without  the  naming  of 
specific  points  (App.  I,  140,  153-6).  They  proposed  to  hold 
out  to  any  point  in  such  areas  having  adequate  airport  facilities 
a  continuing  offer  of  demand  service,  making  a  stop  at  any  such 
point  when  minimum  tariff  traffic  requirements  were  met. 
Such  authority,  it  was  contended,  would  permit  a  flexibility 
of  service  necessary  affectively  to  meet  fluctuating  and  seasonal 
traffic  demands  and  readily  permit  the  testing  of  the  traffic 
potential  at  points  throughout  the  areas  in  the  developmental 
period  (App.  II,  1482). 

The  question  of  whether  the  Board  had  the  power  to  issue 
area  certificates  was  a  hotly  contested  issue  in  the  proceeding, 
and  substantial  arguments  were  presented  by  both  sides  (App. 
I,  516-43).  The  Board  did  not  decide  this  legal  question  be¬ 
cause  it  concluded  that  the  best  interests  of  the  public  would 
be  served  by  naming  the  points  in  the  certificate.  Service  to  a 
large  area,  the  Board  reasoned,  might  well  dilute  the  carrier’s 
efforts  to  the  point  where  service  to  many  of  the  cities  involved 
would  be  inadequate,  which  would  hinder  the  Board’s  subse¬ 
quent  evaluation  of  the  desirability  of  continuing  this  type  of 
service  at  the  expiration  of  the  experimental  period 
(App.  II,  1483). 


specific  terminal  and  intermediate  points,  it  found  that  a  group? 


r 


■  Sec.  1002  (a)  and  (b)  of  the  Act,  52  Stat  1018, 40  U.  8.  C.  642. 

“It  is  not  clear  how  this  contention  is  consistent  with  BxanifTs  admission 
earlier  in  its  brief  that  “the  Board  has  given  due  consideration  to  the  re* 
quirements  that  terminal  points  and  intermediate  points  be  spetfQod’’ 
(Braniff  14). 
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mg  of  points  of  service  conforming  generally  to  the  areas  pro- 
posed  would  permit  the  flexibility  of  routing  and  operations 
required  by  the  public  convenience  and  necessity  for  the  de¬ 
velopment  of  air  freight  traffic  (App.  II,  1483).  For  example,, 
the  certificate  issued  to  Slick  sets  forth  seven  groups  of  points 
and  authorizes  service  between  any  point  in  one  group  and  any 
point  in  any  other  group  (App.  II,  1564). 

Thus  the  Board  has  issued  a  certificate  which  gives  most  of 
the  benefits  of  an  area  certificate  and  yet  avoids  some  of  its 
defects.  At  the  same  time  the  Board  has  complied^  with  the 
strictest  possible  interpretation  of  section  401  (f )  by  naming: 
the  specific  points  to  be  served  and  refusing  to  authorize  serv¬ 
ice  to  every  point  in  an  area.  Braniff  asserts  that  this  form 
of  certificate  is  “a  device  of  subterfuge  and  is  no  more  within 
the  authority  of  the  Board  than  the  straight-out  certificate- 
sought  by  applicants”  (Braniff  20).  Braniff  is  arguing  in. 
effect  that  since  a  strict  interpretation  of  section  401  (f )  does: 
not  permit  the  issuance  of  area  certificates  (a  premise  which 
is  subject  to  dispute),  the  Board  can  not  issue  a  certificate 
which  gives  some  of  the  advantages  of  an  area  certificate  even: 
though  it  complies  in  every  possible  way  with  the  strictest 
possible  interpretation  of  the  statute.  Such  an  argument  is- 
ridiculous  on  its  face.  The  Board  has  not  issued  area  certifi¬ 
cates.  It  has  issued  a  type  of  certificate  which  meets  the  pe¬ 
culiar  needs  of  the  air-freight  industry  -and  at  the  same  time- 
complies  in  every  respect  with  the  statute.  Such  action  is- 

obviously  within  the  powers  of  the  Board.”0 

.  • 

**  Since  the  Board  did  not  actually  issue  area  certificates,  the  motor- 
carrier  precedents  cited  by  Braniff  are  not  in  point  (Braniff  17.)  How¬ 
ever,  in  devising  certificates  adapted  to  the  peculiar  needs  of  the  air¬ 
transport  industry  the  Board  should  not  be  shackled  by  motor  carrier 
precedents  which  were  designed  to  meet  the  needs  of  a  different  industry 
with  different  problems.  As  was  stated  by  Mr.  Justice  Jackson, 

“We  find  no  indication  that  the  Congress  either  entertained  or  fostered 
the  narrow  concept  that  air-borne  commerce  is  a  mere  outgrowth  or  over¬ 
growth  of  surface  bound  transport  Of  course,  air  transportation,  water- 
transportation,  rail  transportation,  and  motor  transportation  an  have  a- 
kinship  in  that  an  are  forms  of  transportation  and  their  common  features: 
of  public  carriage  for  hire  may  be  amenable  to  kindred  regulations.  But 
those  resemblances  must  not  blind  us  to  the  fact  that  legally,  as  well  as- 
literally,  air  commerce,  whether  at  home  or  abroad,  soared  into  a  different 
realm  than  any  that  had  gone  before  *  •  *  we  see  no  reason  why  the* 
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TTT.  The  applications  of  the  property-only  carriers  and  the  proceedings 

held  thereon  were  broad  enough  to  permit  the  Board  validly  to  authorize 

the  services  certificated 

1  '  '•  *,'  //•“  .  .  \  ;  .  .  *•  V-  V' 

Petitioners  also  challenge  the  validity  of  the  Board’s  order 
on  the  ground  that  certain  points  for  which  service  was  author¬ 
ized  were  not  included  in  the  applications  of  the  carriers  cer¬ 
tificated,  that  evidence  of  need  for  service  to  such  points  was 
not  adduced,  and  that,  therefore,  they  had  no  notice  of  the 
possibility  that  the  Board  would  certificate  such  points  and  no 
opportunity  to  present  evidence  with  respect  to  such  author¬ 
izations  (Northwest  24-25,  Braniff  22-23, 34).  We  shall  show 
that  in  one  instance  complained  of  the  points  authorized  were 
squarely  within  the  scope  of  the  application  of  the  carrier 
certificated,  and  that  in  the  other  instances  complained  of 
the  points  (1)  were  within  the  general  compass  of  the  applica¬ 
tions  of  the  successful  applicants,  (2)  were  within  the  scope 
of  other  applications  in  the  consolidated  proceeding,  and  (3} 
were  the  subject  of  proof  at  the  hearings.  Under  such  circum¬ 
stances,  the  order  of  the  Board  is  valid  under  the  doctrine  of 
Civil  Aeronautics  Board  v.  State  Airlines,  Inc.,  338  U.  S.  572 
(1950). 

Northwest  complains  first  that  the  “Flying  Tiger  line  was 
granted  what  in  effect  is  a  route  between  Portland-Seattle, 
Twin  Cities,  Milwaukee,  Chicago,  Detroit,  and  New  York  de¬ 
spite  the  fact  that  it  did  not  apply  for  such  route”  m  (North- 

efforts  of  the  Congress  to  foster  and  regulate,  development  of  a  revolution¬ 
ary  commerce  that  operates  in  three  dimensions  should  be  Judicially  cir¬ 
cumscribed  with  analogies  taken  over  from  two-dimensional  transit.  Cvctt 
Aeronautic*  Board  v.  Waterman  Steamship  Corp.,  333  U.  S.  103,  107,  3.06 
(1918). 

“Northwest  also- alleges  that  Flying  Tigers’  “own  witness  disclaimed 
interest  in  such  a  route  at  the  reopened  hearing”  (Northwest  24).  This 
allegation  is  based  upon  a  misapplication  of  a  portion  of  the  testimony  of 
Mr.  Prescott,  President  of  the  Flying  Tiger  Line.  He  merely  stated  that  it 
was  uneconomic  for  that  line  to  serve  Seattle  under  the  exemption  granted 
by  Regulation  292J5  because  they  were  not  authorized  to  serve  any  other 
points  in  the  area,  or  between  Seattle  and  Chicago,  and  their  requests  to 
serve  such  other  points  were  turned  down  (App.  IV,  3006).  Flying  Tigers 
in  no  way  indicated  any  intention  to  abandon  its  application.  The  routes 
awarded  to  Flying  Tigers  were  not  subject  to  the  uneconomic  pattern  of  its 
routes  under  292.5  because  of  the  points  awarded  in  the  area  around  Seattle 
and  between  Seattle  and  Chicago  (App.  II,  1561,  paragraphs  2,  3,  4,  and  5). 
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west  24).  This  is  not  an  accurate  statement  of  the  facta. 
Flying  Tigers  applied  for  authorization  to  engage  in  operations 
between  any  point  within  any  of  the  trading  areas  shown  on  a 
map  in  their  application  and  any  point  within  the  same  or  any 
other  trading  area  (App.  I,  140,  147).  The  Northwestern 
area  included  Portland  and  Seattle ;  the  Central  area  included 
the  Twin  Cities,  Milwaukee,  Chicago  and  Detroit;  and  the 
Eastern  area  included  New  York.  Thus  all  the  points  men-, 
tioned  by  Northwest  were  covered  by  the  application  of  Flying 
Tigers.12* 

Northwest  also  asserts  that  “U.  S.  Airlines  was  granted  what, 
in  effect,  is  a  route  between  Minneapolis-St.  Paul,  Milwaukee, 
Chicago,  Detroit,  Cleveland,  and  Miami  although  Minneapolis- 
St.  Paul  is  nowhere  specified  in  its  application”1*8  (North¬ 
west  25) .  Braniff  is  apparently  objecting  to  Slick’s  authoriza¬ 
tion  to  serve  Kansas  City  on  the  same  grounds1**  (Braniff 

22-3).  The  Board  considered  this  problem  and  stated  in  its 

_  •  • 

opinion  (App.  II,  1510) : 

Although  a  number  of  exceptions  were  filed  to  some 
of  the  points  included  in  the  routes  tentatively  awarded 
to  the  applicants,  on  the  grounds  that  the  applications 
did  not  include  requests  for  such  points,  the  Board  is  of 
the  opinion  that  such  exceptions  are  not  well  taken  m 
view  of  the  broad  scope  of  the  applications  of  the  suc- 

“  Plying  Tigers  also  applied  for  all  of  the  points  by  name  (App.  1, 138, 
138-9,  routes  30,  31,  86,  and  87).  Furthermore,  the  application  gave  the 
Board  permission  to  change  the  requested  routes  or  areas  in  any  manner 
(App.  1, 142). 

m  This  statement  creates  an  erroneous  impression.  It  would  be  more 
accurate  to  say  that  U.  S.  Airlines  was  granted  authorization  to  operate 
between  Minneapolis-St  Paul  and  any  point  specified  in  the  three  other 
groups  of  points  (App.  II,  1567-68).  This  is  important  because  the  wisdom 
of  authorising  service  to  Minneapolis-St  Paul  must  be  considered  on  the 
basis  of  a  great  number  of  points  rather  than  on  the  basis  of  the  few  points 
mentioned  by  Northwest 

**  Although  Braniff  argued  before  the  Board  that  there  was  not  sufficient 
evidence  to  support  the  award  of  a  Chlcago-Kansas  Clty-Texas  route,  it  did 
not  take  an  exception  based  on  Slick’s  alleged  failure  to  apply  for  Kansas 
City  (App.  n,  1215-1232).  No  objection  can  be  considered  by  the  Court 
unless  it  has  been  urged  before  the  Board  (Section  1006  (e),  49  U.  S.  C. 
646  (e)). 
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cessful  applicants,  the  proceeding  and  the  proof  pre¬ 
sented  at  the  hearing. 

The  Board’s  determination  in  this  connection  was  fully  sup¬ 
ported  by  substantial  evidence  of  record.  Both  Slid:1”  and 
U.  S.  Airlines  ”•  included  broad  “catch-all”  clauses  in  their  ap¬ 
plications  to  enable  the  Board  to  award  them  any  routes  or 
points  found  to  be  required  by  the  public  convenience  arid 

necessity.1*7  There  can  be  no  doubt,  therefore,  that  Slick  and 

■*  —  -  *  ,  ’  — •  '  •  /**’  ^  • 

•  “  Slick’s  application  provided  as  follows :  “the  Applicant  prays  -that 
*  *  *  the  Board  enter  an  appropriate  order  or  orders  issuing  to  Applicant 
■permanent  and/or  temporary  certificates  of  public  convenience  or  necessity 
to  engage  as  an  air  carrier  of  property  In  scheduled  air  transportation  be¬ 
tween  the  areas  hereinabove  described,  and  to  offer  such  other  services 
to  those  general  areas  or  otherwise  as  the  Board  may  conclude  public  con¬ 
venience  and  necessity  require;  and  for  such  other,  farther  and  different 
relief  as  the  Board  may  seem  appropriate  and  to  which  the  Applicant  may 
be  entitled  in  the  premises”  (App.  I, 157 ;  and  see  159). 

"*  The  application  of  U.  S.  Airlines  provided  as  followed :  “The  areas  out¬ 
lined  in  Exhibits  A  and  B  are  the  areas  between  which  the  applicant  desires 
3o  operate  and  for  which  it  seeks  a  certificate.  These  areas,  however,  should 
not  he  construed  by  the  Board  as  irrevocably  fixed  or  as  the  only  areas  be¬ 
tween  which  the  applicant  is  ready,  willing  and  able  to  operate  air  freight 
service.  The  applicant  is  prepared  to  provide  and  hereby  applies  for  au¬ 
thority  to  conduct,  within  the  continental  United  States,  an  air  freight  serv¬ 
ice  between  the  area  specified  in  Exhibits  A  and  B  and  any  other  areas  or 
communities,  or  between  and  among  any  other  areas  or -communities,  which 
the  Board  may  decide  and  designate  require  such  service  in  the  public 
interest,  convenience  and  necessity. 

“This  application  also  should  not  be  construed  by  the  Board  as  preventing 
the  Board  from  allotting,  or  certifying  to  the  applicant,  in  response  to  this 
application,  any  routes,  regular  or  irregular,  which  include  or  omit  any  or 
all  areas  specified  in  Exhibits  A  and  B,  or  which  include  or  omit  terminal  or 
intermediate  points  which  are  located  In  such  areas,  or  from  changing  in 
any  manner  the  routes  or  services  described  in  this  application,  which  al¬ 
lotment  or  certification  the  Board  may  find  to  be  required  by  the  public 
interest,  convenience  or  necessity*.  (App.  1, 168.) 

*  0n  this  basis  alone,  the  award  of  Kansas  City  and  Minneapolis  to  Slick 
and  U.  S.  Airlines  would  be  legal  even  under  the  strict  rale  of  State  Airline* t, 
Inc.  v.  Civil  Aeronautic*  Board,  174  F.  2d  510,  84  App.  D.  C.  874  (1949). 
reversed  by  Civil  Aeronautic*  Board  v.  Stole  Airline*,  Inc.,  838  U-  S.  512 
(1950).  That  decision  held  that  the  Board  may  “take  advantage  of  a 
‘catch-all  clause’  in  an  application  by  granting  routes  which  represent 
slight  deviations  from  those  proposed”  <174  F.  2d  at  p.  515).  Kansas  City 
is  merely  a  stopping  point  on  the  Chicago-Texas  route  and  Minneapolis  is 
•simply  a  logical  extension  of  the  Cleveland,  Detroit,  Chicago,  Milwaukee 
route,  which  the  carriers  specifically  applied  for  (App.  I, 154, 168, 181, 188)!, 
See  also  Chicago,  St.  Paul,  Minneapolis  &  Omaha  R.  Co.  v.  United  State*, 
322  U.  S.  1,  3  (1944). 
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U.  S.  were  applicants  few  service  to  Kansas  City  and  Min¬ 
neapolis,  respectively.  The  parties  had  notice  of  this  fact  both 
from  these  applications  and  from  the  other  applications  which 
were  heard  in  the  consolidated  area  proceeding.  Thus,  ap¬ 
plications  for  service  between  Kansas  City  and  Chicago  and 
points  in  Texas  were  filed  by  Flying  Tigers  (App.  I„  147,  140; 
and  see  137-139,  routes  10,  38,  39),  and  California  Eastern 
(App.  I,  579).  Applications  for  service  between  Minneapolis 
and  cities  such  as  Milwaukee,  Chicago,  Detroit,  Cleveland, 
and  Miami  were  filed  by  Flying  Tigers  (App.  1, 147, 140),  Cali¬ 
fornia  Eastern  (App.  I,  578-9),  Willis  Air  Service  (App.  I, 
594-5)  and  Pennsylvania  Central  (App.  I,  599).  In  view  of 
these  applications  it  is  difficult  to  perceive  how  any  party  could 
have  been  unaware  that  Kansas  City  and  Minneapolis  were 
included  in  the  proceeding. 

If  the  applications  left  any  doubt  as  to  the  scope  of  the  pro¬ 
ceedings,128  the  hearings  did  not.  Not  only  did  the  parties 
have  every  opportunity  to  present  evidence  as  to  these  cities 
at  the  hearing,  but  the  record  is  replete  with  evidence  as  to 
Kansas  City  and  Minneapolis  showing  items  such  as  airport 
facilities,  economic  characteristics  of  the  cities  and  the  sur¬ 
rounding  regions,  and  traffic  movements  to  and  from  those  cities 
and  the  surrounding  regions128  (App.  V,  3459-60,  3193-94, 
3227-29,  3384-7,  3485,  3849,  3795,  3212;  III,  2123-31;  VI, 
3916-7,  3920-1,  3939,  3941-2,  3955-76). 

It  must  be  remembered  that  this  was  an  area  proceeding 
involving  consideration  of  applications  to  perform  air  freight 
services  throughout  the  continental  United  States  (App.  1, 228, 
231,  191;  II,  1451).  In  such  a  proceeding  the  Board  is  not 
limited  in  awarding  routes  to  the  precise  routes  applied  for  by 
a  particular  applicant.  In  Civil  Aeronautics  Board  v.  State 
Airlines,  Inc.,  338  U.  S.  572  (1950),  the  Supreme  Court  stated 
with  reference  to  this  kind  of  a  problem  (338  U.  S.  at  pp. 
576-7) : 

“•  In  its  petition  to  intervene.  Northwest  said  that  the  applications  were 
to  transport  air  freight  “throughout  the  United  States"  (App.  I,  191). 

“  The  Minneapolis- St.  Paul  Metropolitan  Airports’  Commission  entered 
an  appearance  at  the  hearings  (App.  I,  228;  II,  1449). 
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*  *  *  Congress  plainly  intended  to  leave  the 
Board  free  to  work  out  application  procedures  reason¬ 
ably  adapted  to  fair  and  orderly  administration  of  its 
complex  responsibilities. 

.  Here  the  Board  decided  that  the  policies  of  the  Act 
could  best  be  served  by  a  consolidated  area  proceeding. 
In  doing  so  it  did  not  exceed  its  procedural  discretion. 
Only  through  such  joint  hearings  could  the  Board  ex¬ 
peditiously  decide  what  new  routes  should  be  estab¬ 
lished,  if  any,  and  which  of  the  numerous  applicants 
should  be  selected  as  appropriate  carriers  for  different 
routes.  And  in  such  a  proceeding,  as  the  Board  has 
found,  limiting  all  applications  to  the  precise  routes 
they  describe  would  destroy  necessary  flexibility. 

It  is  perfectly  clear  from  the  State  case  and  the  facts  set 
forth  above  that  the  Board  had  statutory  authority  to  include 
.Kansas  City  and  Minneapolis  in  the  routes  it  authorized  and 
that  in  exercising  such  authority  it  afforded  petitioners  ade¬ 
quate  notice  and  opportunity  to  present  evidence  with  respect 
to  such  points  and  the  routes  certificated. 

*  v  •  I  •  « 

XHL  The  Board’s  opinion  complies  with  Section  8  (b)  of  the 

Administrative  Procedure  Act 

Petitioners  argue  that  the  Board  did  not  comply  with  Sec¬ 
tion  8  (b)  of  the  Administrative  Procedure  Act  because  it  did 
not  rule  separately  on  each  and  every  exception  to  the  tenta¬ 
tive  opinion  (Delta  19-21,  C  &  S  21-24,  Braniff  31-37,  East- 
•em  30-32). 

The  Board  gave  full  consideration  to  the  exceptions  and 
arguments  made  in  support  thereof  and  ruled  upon  them  in 
its  opinion  which  was  written  in  narrative  form  (App.  II,  1452). 
Many  of  the  exceptions  were  answered  directly  in  the  final 
opinion  by  the  addition  of  new  paragraphs  to  the  tentative 
opinion  (App.  II,  1471,  first  par.,*  1481,  second  par.;  1497,  first 
par.;  1498,  second  par.-;  1499,  first  par.;  and  1510,  second  par.). 
At  the  end  of  its  opinion  the  Board  stated : 

As  pointed  out  above,  the  Board  has  carefully  con¬ 
sidered  all  exceptions  to  the  tentative  decision,  and  as 
a  result  has  modified  it  in  certain  respects.  Although 


a  number  of  exceptions  were  filed  to  some  of  the  points 
included  in  the  routes  tentatively  awarded  to  the  appli¬ 
cants,  on  the  grounds  that  the  applications  did  not 
include  requests  for  such  points,  the  Board  is  of  the 
opinion  that  such  exceptions  are  not  well  taken  in  view 
of  the  broad  scope  of  the  applications  of  the  successful 
applicants,  the  proceeding  and  the  proof  presented  at 
the  hearing.  Certain  other  exceptions  appear  to  be 
restatements  in  different  form  of  arguments  previously 
presented,  cm*  are  of  a  trivial  nature.  All  exceptions  not 
granted  by  modification  of  the  tentative  decision  by 
this  opinion  will  be  overruled  and  denied  by  the  order 
to  be  entered  herein  [  App.  II,  1510] . 

First:  The  Board  carefully  considered  the  petitioner's  ex¬ 
ceptions  and  ruled  upon  them  in  an  opinion  written  in  the 
narrative  form  which  it  has  used  since  its  creation  twelve  years 
ago.  The  petitioners  did  not  object  before  the  Board  to  this 
traditional  procedure  and  have  not  stated  any  reasonable 
grounds  for  failure  to  do  so.  The  petitioners  cannot  raise  ob¬ 
jections  before  the  court  which  were  not  urged  before  the 
Board.3*0  Marshall  Field  &  Co.  v.  National  Labor  Relations 
Board,  318  U.  S.  253  (1943) ;  Seaboard  <&  Western  Airlines, 

Inc.  v.  Civil  Aeronautics  Board,  183  F.  2d  975,  —  App.  D.  C. 
—  (1950).  This  alleged  procedural  deficiency  is  precisely  the 

type  which  could  have  been  cured  by  the  Board  if  it  had  been 
brought  to  its  attention. 

Second:  Even  if  this  contention  were  to  be  considered,  there 
is  no  basis  for  concluding  that  the  Board  violated  section  8  (b) 
of  the  Administrative  Procedure  Act.  That  section  provides: 

%  V  to  *  '  -  •  .  »  •  I  '  •  to*  (  '  ''  '  S 

Submittals  and  decisions. — Prior  to  each  recom¬ 
mended,  initial,  or  tentative  decision,  or  decision  upon 
agency  review  of  the  decision  of  subordinate  officers  the 

**•  •  •  No  objection  to  an  order  of  the  [Board]  be  considered 
by  the  court  unless  such  objection  shall  have  been  urged  before  the  [Board] 
or,  if  it  was  not  so  urged,  unless  there  were  reasonable  grounds  for  failure 
to  do  so.”  Sec.  1006  (e)  of  the  Act,  40  U.  S.  C.  646  (e).  This  objection 
could  have  been  raised  by  a  petition  for  reconsideration  filed  pursuant  to 
190201  of  the  Board’s*  Procedural  Regulations,  14  C.  F.  R.  <1049  Supp.) 
80201. 
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parties  ahftll  be  afforded  a  reasonable  opportunity  to 
submit  for  the  consideration  of  the  officers  participating 
in  such  decisions  (1)  proposed  findings  and  conclusions, 
or  (2)  exceptions  to  the  decisions  or  recommended  de¬ 
cisions  of  subordinate  officers  or  to  tentative  agency 
decisions,  and  (3)  supporting  reasons  for  such  excep¬ 
tions  or  proposed  findings  or  conclusions.  The  record 
shall  show  the  ruling  upon  each  such  finding,  conclu¬ 
sion,  or  exception  presented.  All  decisions  (including 
initial,  recommended,  or  tentative  decisions)  shall  be¬ 
come  a  part  of  the  record  and  include  a  statement  of 
(1)  findings  and  conclusions,  as  well  as  the  reasons  or 
basis  therefor,  upon  all  the  material  issues  of  fact,  law, 
or  discretion  presented  on  the  record;  and  (2)  the 
appropriate  rule,  order,  sanction,  refief,  or  denial  thereof. 

i  *  v  ,  •  •  •  ,•««••*  if*,,-  »**  '  y'  •>  •  *  f  p.  f  u  r*  **  —4  >/;  v  #U*  * 

There  were  over  200  exceptions  taken  to  the  Board’s  ten¬ 
tative  opinion.  (App.  II,  1153-1398;  other  exceptions  were 
not  printed  and  appeared  in  the  transcript,  pp.  24,798-25,170). 
It  would  impose  an  unreasonable  burden  on  the  Board  to  re¬ 
quire  it  to  rule  separately  on  each  individual  exception.  Cj. 
Saginaw  Broadcasting  Co.  v.  Federal  Communications  Com - 
mission,  96  F.  2d  554, 560, 68  App.  D.  C.  282  (1938)  .  It  would 
also  destroy  the  narrative  style  opinion  and  thus  might  well 
make  it  more  difficult  to  determine  the  true  basis  for  the  Board’s 
conclusion.1*1 

Section  8  (b)  of  the  Administrative  Procedure  Act  was  never 
intended  to  require  such  an  impractical  procedure.  The  sec¬ 
ond  sentence  was  added  by  the  House  Judiciary  Committee 
with  the  following  explanation, 

The  sentence  is  added  for  the  purpose  of  requiring 
agencies  to  note  their  rulings  somewhere  on  the  record 

v  p---'  .»**.»  '  ,v  —  ^  ‘  J  3"*  *  *v  ***  ft  j\vi  *  v  •  J* 

*“  “To  pass  on  these  seriatim  would  serve  no  useful  purpose  when  there 
are  complete  findings,  such  as  we  have  Issued  herein,  and  might  well  ma'fce 
It  more  difficult  to  ascertain  the  basic  flnHfap  and  the  reasons  underlying 
the  Commission's  conclusions.'’  Commonwealth  4  Southern  Corporation ? 
Holding  Co.  Act  of  1936  Release  Nos.  75  and  57  (S.  E.  C.  1947).  See  also 
Reopened  Mississippi  VaUep  and  Southeastern  States  Cases ,  C.A.  B.  Order 
Serial  No.  E— 4482  decided  July  28,  I960.  Both  of  these  cases  are  reported 
in  Pike  and  Fischer,  Administrative  Law,  48  F.  261-1. 


in  order  to  preclude  later  controversy  as  to  what  the- 
agency  had  done.  [Italics  added.]  Administrative 
Procedure  Act,  Legislative  History,  Sen.  Doc.  No.  248, 
79th  Cong.,  2d  sess.,  1946,  p.  288,  fn.  19. 

Thus  the  requirements  of  the  second  sentence  of  section  8 
(b)  were  designed  solely  to  inform  a  reviewing  court  of  the 
agency’s  disposition  of  the  exceptions.  There  can  be  no  doubt 
as  to  “what  the  Board  has  done”  in  regard  to  the  exceptions  in 
this  proceeding  since  the  final  opinion  specifically  overruled 
and  denied  all  exceptions  not  granted  by  modification  of  the 
tentative  opinion.  Nothing  further  is  required  by  the  second 
sentence  of  8  (b),  as  the  petitioners  admit  (Eastern  32). 

However,  petitioners  argue  that  the  third  sentence  of  8  (b) 
requires  the  Board  to  give  not  only  a  ruling  but  “a  statement  of 
the  reasons  or  basis  therefor  as  to  each  exception”  (Eastern  32) . 
This  strained  construction  of  section  8  (b)  finds  no  support 
either  in  its  language,  which  does  not  refer  to  exceptions,  or  in 
its  legislative  histoiy.  In  reality,  petitioners’  argument  is 
merely  a  restatement  of  the  argument  that  the  Board  did  not 
make  adequate  findings,  which  has  been  dealt  with  elsewhere 
in  this  brief. 

Third:  In  fact,  the  Board  not  only  ruled  on  the  exceptions 
but  gave  reasons  for  its  rulings  in  its  narrative  style  opinion. 
Almost  every  paragraph  of  the  opinion  covers  the  substance  of 
one  or  more  of  the  exceptions,  although  it  is  obviously  impossi¬ 
ble  to  show  in  this  brief  how  and  where  the  Board’s  opinion 
covered  each  of  the  more  than  200  exceptions. 

As  shown  above,  many  of  the  exceptions  were  answered 
directly  in  the  final  opinion  by  the  addition  of  new  paragraphs 
to  the  tentative  opinion.  The  reasons  for  overruling  other  ex¬ 
ceptions  were  set  forth  in  general  findings  and  conclusions 
which  made  it  unnecessary  to  consider  each  exception  individ¬ 
ually.132  For  example,  many  exceptions  raise  the  point  that 
the  freight  carriers  would  divert  business  from  the  existing  air 
carriers,  thus  weakening  their  financial  position  and  increasing 
their  need  for  subsidy  in  the  form  of  mail  pay.  (C  &  S  23,  points 

*  “A  particular  conclusion  of  law  may  render  certain  issues  and  findings 
immaterial,  or  vice  versa.”  Administrative  Procedure  Act,  Legislative  His¬ 
tory,  Sen.  Doc.  No.  248, 79th  Cong.,  2d  Sess.,  p.  210. 


(2)  and  (3) ;  Braniff  33,  point  (3) ;  and  Delta  21,  point  (3)). 
This  point  was  fully  discussed  and  the  Board  found  that  the 
freight  carriers  would  develop  their  traffic  from  the  reservoir  of 
air-freight  potential  rather  than  by  diversion  from  the  existing 
carriers.  The  possibility  of  destructive  diversion  would  be  re¬ 
duced  by  reserving  to  the  existing  certificated  carriers  (1)  air 
express  (App.  II,  1471) ;  (2)  freight  service  within  the  desig¬ 
nated  areas  (App.  II,  1469) ;  and  (3)  service  by  "combination” 
aircraft  to  points  which  do  not  develop  a  volume  of  air  freight 
sufficient  to  warrant  regular  schedules  of  all  cargo  aircraft 
(App.  II,  1470) .  The  Board  also  found  that  the  great  bulk  of 
the  business  of  the  existing  carriers  was  passenger  traffic  which 
was  "of  such  character  and  size  as  by  itself  should  provide  am¬ 
ple  opportunity  under  honest,  economical,  and  efficient  man¬ 
agement  for  the  development  of  profitable  operations”  (App. 
II,  1472). 

Another  set  of  exceptions  which  several  petitioners  argue 
the  Board  ignored  related  to  the  adequacy  of  existing  service 
between  certain  points  (Delta  21,  points  (1)  and  (2) ;  C  &  S  23, 
point  (1);  Braniff  33,  point  (1)).  The  Board  found  that 
there  was  a  need  for  unsubsidized  all-cargo  carriers  who  could 
not  "rely  on  passenger  operations  and  mail  payments  for  the 
greater  portion  of  their  revenues.”  Such  carriers  would  be 

forced  "to  bend  all  their  efforts  and  to  direct  their  abilities  and 

•  • 

skill  to  the  full  development  of  the  air  freight  potential.”  They 
could  “live  and  prosper  only  through  their  ability  to  develop 
an  economic  business  and  by  constant  search  for  new  tech¬ 
niques,  new  business  and  new  equipment”  (App.  II,  1474-75). 
Thus  the  Board  rejected  the  petitioners’  argument  that  it  must 
determine  the  adequacy  of  existing  service  over  each  individual 
route  segment  because  the  Board  found  that  the  public  con¬ 
venience  and  necessity  required  the  certification  of  an  entirely 
different  class  of  carriers,  the  unsubsidized  all-cargo  carrier. 
See  Point  VI,  supra,  p.  72  ff.  The  Board  also  found  that  "if 
we  are  to  receive  the  widest  possible  benefits  of  the  experiment 
and  diffuse  the  benefits  of  competition,  the  route  structure  for 
an  all-property  operation  must  be  approached  on  an  area-to- 
area  basis”  rather  than  on  the  basis  of  individual  route  seg¬ 
ments  (App.  II,  1484).  It  then  discussed  at  great  length  and 


in  considerable  detail  the  need  for  all-freight  service  between 
the  various  areas  (App.  II,  1484-1499).  See  Point  VII, 
supra,  p.  78  ff. 


There  is  obviously  not  enough  space  in  this  brief  to  show  how 
and  where  the  Board  ruled  on  each  of  the  more  than  200  ex¬ 
ceptions.  However,  these  illustrations  clearly  show  that  the 
Board  achieved  the  purpose  of  section  8  (b)  by  ruling  on  all  the 
exceptions  and  by  giving  its  reasons  for  the  rulings.  Certainly 
it  cannot  be  said  that  Congress  intended  that  section  8  (b) 
should  require  reversal  of  the  Board's  decision  under  these 
circumstances.  It  seems  obvious  that  the  objection  relating 
to  section  8  (b),  which  was  not  urged  before  the  Board,  has 
been  raised  before  this  court  for  the  first  time  in  the  hope  that 
the  Board's  decision  will  be  reversed  on  a  technicality. 

CONCLUSION 

Fear  the  above  reasons  the  challenged  order  of  the  Board 
should  be  affirmed. 

Respectfully  submitted. 

Wm.  Amort  Underhill, 

Acting  Assistant  Attorney  General. 
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Special  Assistant  to  the  Attorney  General, 
Department  of  Justice,  Washington,  D.  C. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

Must  the  Civil  Aeronautics  Board,  in  passing  upon  ap¬ 
plications  for  certificates  of  public  convenience  and  neces¬ 
sity,  base  its  decision  upon  the  evidence  of  record,  or  is 
that  requirement  obviated  by  the  Declaration  of  Policy  in 
the  Civil  Aeronautics  Act  directing  the  Board  to  consider 
the  encouragement,  development  and  promotion  of  air 
transportation  in  determining  questions  of  public  con¬ 
venience  and  necessity? 

Is  the  Board’s  prediction  of  air  freight  potential,  the 
keystone  of  its  decision,  based  upon  substantial  evidence, 
and  does  it  support  the  new  services  authorized  by  the 
Board? 

Has  the  Board  made  adequate  findings  based  upon  the 
evidence  of  record  with  respect  to: 

(1)  the  applicants’  operating  experience; 

(2)  the  adequacy  of  the  existing  air  transport  system; 

(3)  the  requirement  for  additional  service  between 
the  cities  certificated  to  the  applicants  ? 
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IN  THE 
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United  States  Court  ef  Appeals 

Fob  the  District  of  Columbia.  Circuit 


No.  10,374  et  al. 


American  Airlines,  Inc.,  et  al.,  Petitioner, 


Civil  Aeronautics  Board,  Respondent 


Petition  for  Review  of  Order  of  the  Civil  Aeronautics  Board 


JURISDICTIONAL  STATEMENT 


This  is  a  petition  to.  review  an  order  of  the  Civil  Aero¬ 
nautics  Board  issuing  certificates  of  public  convenience  and 
necessity  to  four  carriers  authorizing  the  transportation  of 
property  variously  between  some  one  hundred  cities 
throughout  the  United  States.  The  order  of  the  Board 
was  entered  pursuant  to  §§401  and  1005  of  the  Civil  Aero¬ 
nautics  Act,  as  amended,  52  Stat.  987,  1023,  49  U.  S.  C. 
§§481,  645  (1938).  Jurisdiction  to  review  orders  of  the 
Board  is  vested  in  this  Court  by  §1006  of  the  Civil  Aero¬ 
nautics  Act,  as  amended,  52  Stat.  1024,  49  U.  S.  C.  §646 
(1938),  and  also  by  §10  of  the  Administrative  Procedure 
Act,  60  Stat  243,  5  U.  S.  C.  §1009  (1946). 


STATEMENT  OF  THE  CASE 


The  Civil  Aeronautics  Act  of  1938,  as  amended,  vests  in 
the  Board  power  to  issue  certificates  authorizing  the  holder 
to  engage  in  air  transportation  provided  the  Board  finds 
that  the  applicant  is  fit,  willing;  and  able  and  that  the  trans¬ 
portation  propose^  is  required  by  the  public  convenience 
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and  necessity.  At  various  times  prior  to  July,  1946,  up¬ 
wards  of  fifteen  applications  for  certificates  of  public 
convenience  and  necessity  were  filed  with  the  Board  under 
§401  of  the  Act  seeking  authority  to  engage  in  air  trans¬ 
portation  of  property  only  between  various  points  through¬ 
out  the  United  States.  Thirteen  such  applications  were 
prosecuted  before  two  examiners  of  the  Board  in  a  consoli¬ 
dated  proceeding  known  as  the  Air  Freight  Case ,  Docket 
No.  810,  et  aL  Two  other  applications  were  heard  before 
examiners  of  the  Board  in  a  proceeding  known  as  the  Bos¬ 
ton-New  Y ork-Atlanta-N ew  Orleans  Case ,  Docket  No.  730, 
et  aL  The  balance  of  the  applications  were  dismissed  either 
at  the  request  of  the  parties  or  for  lack  of  prosecution. 

Petitioner  and  others  intervened  in  the  Air  Freight  Case 
and  presented  evidence  in  opposition  to  the  granting  of  the 
applications  at  a  hearing  held  between  November  18, 1946, 
and  January  24,  1947.1  Before  the  parties  had  submitted 
their  briefs  to  the  trial  examiners,  the  Board,  on  May  5, 
1947,  issued  an  exemption  order  pursuant  to  §416  (b)  of 
the  Act  which  authorized  the  applicants  to  engage  immedi¬ 
ately  in  regularly  scheduled  common  carrier  transportation 
of  property.2  In  promulgating  this  order,  which  in  effect 
granted  the  applicants  the  operating  authority  they  sought 
pending  a  decision  on  their  applications  and  in  advance 
of  any  finding  that  the  public  convenience  and  necessity 
required  the  trasportation  they  proposed,  the  Board  found : 

“Although  the  carriage  of  passengers  and  parcels 
(express)  has  long  been  performed  by  the  certificated 

iThe  hearing  in  the  Boston-New  TorTe- Atlanta-New  Orleans  Case  involved 
many  issues  in  addition  to  those  involved  in  this  petition  for  review,  and  was 
held  from  June  10,  1946,  to  July  10,  1946.  The  freight  applications  in  th« 
ease  were  subsequently  consolidated  into  the  Air  Freight  Case  for  rehearing 
and  final  decision.  Thaib  the  applications  were  heard  initially  in  separate 
proceedings  is  of  no  special  significance  and  only  the  latter  case  will  be 
referred  to  hereafter. 

zSection  416(b)  authorizes  the  Board  to  exempt  any  carrier  or  class  of 
carriers  from  the  requirements  of  the  Act  whenever  it  finds  that  compliance 
with  such  requirements  would  be  an  undue  burden  and  is  not  in  the  public 
interest.  This  order  was  first  issued  as  Begulation  Serial  No.  889,  12  Fed. 
Beg.  3079  and  was  known  as  $292.5  of  the  Board’s  Economic 
It  has  since  been  redesignated  Part  295  of  the  Economic  Begulations  and 
is  published  at  14  Code  Fed.  Begs.  434  (Supp.). 
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air  carriers,  the  carriage  of  property  in  aircraft  spec¬ 
ially  adapted  or  used  solely  for  that  purpose,  and  by 
companies  devoting  all  or  a  major  portion  of  their 
efforts  to  the  solicitation  and  carriage  of  property 
constitutes  a  new  and  developing  business.  Such  car - 
riage  of  property  by  air  is  in  the  public  interest ,  meets 
a  public  need,  and  although  still  in  its  infancy  is  likely 
to  become  an  industry  utilizing  new  methods  and  tech¬ 
niques  which  will  develop  only  with  time,  experience 
and  opportunity  for  experimentation.  ’  ’  (14  Code  Fed. 
Regs.  527)  (Emphasis  added) 


As  a  basis  for  this  finding,  the  Board  cited  the  record  in 
the  Air  Freight  Case ,  which  at  that  time  consisted  of  some 
ten  thousand  pages  of  testimony  and  exhibits.  This  rec¬ 
ord  had  not  even  been  made  the  subject  of  an  Examiners’ 
Report,  and  the  finding,  which  is  the  essence  of  the  Board’s 
final  opinion  issued  more  than  two  years  later,  could  only 
have  been  based  upon  its  own  inspection  of  this 
lengthy  record  purportedly  made  in  an  adversary  proceed¬ 
ing.  Authority  to  conduct  operations  substantially  similar 
to  those  requested  in  their  pending  applications  was 
granted  to  nine  of  the  applicants  pursuant  to  the  Board’s 
exemption  order,  and  since  about  June,  1947,  they  have 
been  engaged  in  the  transportation  of  property  by  air 
throughout  the  United  States.1 

On  March  12,  1946,  the  Examiners  who  had  presided  at 
the  Air  Freight  Case  hearing  recommended  that  six  of  the 
applicants  be  granted  certificates  of  public  convenience 
and  necessity  authorizing  them  to  engage  in  the  transpor¬ 
tation  of  property  by  air  for  a  three  year  period.  This 
recommendation  was  based  entirely  upon  the  estimates  and 
proposals  submitted  by  the  applicants  and  did  not  purport 
to  consider  any  of  the  applicants’  actual  operations  con¬ 
ducted  under  the  Board’s  exemption  order  of  the  previous 
year.  Moreover,  the  Examiners  expressly  recognized  that 
the  Board  would  have  to  examine  evidence  reflecting  such 


*Only  Airaews,  Inc.  of  the  successful  applicants  was  not  among  those 
authorized  to  operate  under  the  exemption. 
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operations  before  it  could  accept  their  recommendation. 
Thns,  they  concluded  their  report: 

“However,  the  period  of  operations  covered  by  the 
evidence  of  record  involved  only  the  initial  develop¬ 
ment  of  the  services  and  can  not  be  deemed  to  be 
conclusive.  Prior  to  the  decision  in  this  case  the 
Board  should  have  before  it  much  additional  material 
relating  to  the  overall  efficiency  of  the  various  ap¬ 
plicants  as  reflected  from  data  required  to  be  submitted 
under  section  292.5  of  the  Economic  Regulations/ * 
(App.  I,  569)2 

The  Board,  however,  had  never  required  the  applicants 
to  report  their  operations  and  it  was  in  no  better  position 
than  the  Examiners  to  assess  their  experience.  This  fatal 
deficiency  was  called  to  the  Board’s  attention  in  petitions 
to  reopen  the  record  filed  by  petitioner  and  other  air  car¬ 
riers  immediately  after  the  issuance  of  the  Examiners’ 
Report.  The  Board  refused  to  reopen  the  record  to  re¬ 
ceive  this  vital  evidence  and  permit  cross-examination  in 
the  normal  hearing  process.  (App.  II,  804)  Instead,  it  at¬ 
tempted  to  cure  the  deficiency  by  other  devices.  It  di¬ 
rected  the  applicants  to  file  “special  reports”  reflecting 
their  operations  during  the  preceding  year,  which  reports 
the  Board  stated  would,  when  and  as  filed,  become  part  of 
the  record  in  the  Air  Freight  Case  pursuant  to  a  stipula¬ 
tion  between  some  of  the  parties  incorporating  into  the 
record  “any  reports  required  by  the  Board  of  the  non- 
certificated  applicants.”  (App.  II,  806)  When  petitioner 
and  others  protested  the  illegality  and  inadequacy  of  this 
procedure,  the  Board  gave  them  leave  to  argue  the  need 
for  reopening  the  record  at  the  same  time  the  applications 
were  argued  on  the  merits.  (App.  II,  862) 

After  accepting  briefs  and  hearing  argument  on  the 
merits,  the  Board  on  October  20,  1948,  finally  recognized 
that  the  record  on  which  it  had  been  proceeding  to  decision 
was  wholly  inadequate  because: 

zGitations  to  the  Joint  Appendix  consisting  of  8  volumes  and (6068  pages 
are  by  volume  number  and  page  number. 


“.  .  .  more  complete  data  with  respect  to  the  re¬ 
sults  of  such  operations  than  are  presently  contained 
in  the  record  should!  be  made  available  to  the  Board 
for  determining  the  issues  involved  in  said  proceed¬ 
ing.  .  .”  (App.  II,  904) 


Accordingly,  the  Board  directed  that  the  record  be  re¬ 
opened  for  toe  receipt  of  detailed  data  from  the  applicants 
and  the  carrier-interveners,  including  petitioner,  as  to  the 
scope  and  financial  results  of  freight  operations  conducted 
since  October,  1947. 

Notwithstanding  the  vital  nature  of  the  evidence  intro¬ 
duced  at  the  reopened  hearing,  its  volume  and  its  com¬ 
plexity,  the  Board  denied  the  request  of  petitioner  and 
others  for  an  Examiners*  Report.  (App.  II,  916-22)  It 
also  refused  their  petitions  for  opportunity  to  argue  the 
new  matter  orally  prior  to  issuance  of  a  tentative  opinion. 
(App.  II,  922-35)  On  April  25, 1949,  the  Board,  by  a  vote 
of  3-2,  adopted  a  tentative  opinion  in  which  it  proposed  to 
grant  certificates  of  public  convenience  and  necessity  for 
a  five  year  period  authorizing  the  transportation  of  prop¬ 
erty  between  various  named  points  in  the  United  States  to 
four  of  the  applicants,  The  Flying  Tiger  Line,  Ino.,  Slick 
Airways,  Inc.,  U.  S.  Airlines,  Inc.  and  Airaews,  Inc.  (App. 
II,  1018-1152)  Dissents  from  this  opinion  were  filed  by 
Members  Josh  Lee  and  Harold  Jones.  (App.  U,  1096, 1098) 
After  receiving  exceptions  to  its  tentative  opinion  and  lis¬ 
tening  to  oral  argument  in  support  of  such  exceptions,  the 
Board  on  August  2,  1949,  made  final  its  tentative  decision. 
(App.  II,  1443)  Again  the  margin  was  3-2  and  the  same 
members  dissented.  (App.  n,  1515, 1517) 

No  petitions  for  reconsideration  were  filed  with  the 
Board.  Eight  interveners  in  the  Air  Freight  Case  have  in¬ 
dividually  petitioned  this  Court  to  review  the  decision 
rendered  by  a  majority  of  the  Board.  Upon  motion  of  the 
Board,  their  petitions  have  been  consolidated  for  briefs 
and  argument.  Stay  of  the  effectiveness  of  the  decision 
pending  review  was  denied  by  this  Court 
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STATUTES  INVOLVED 

The  relevant  parts  of  the  statutes  and  regulations  in¬ 
volved  are  set  out  in  an  Appendix  hound  as  part  of  this 
brief. 

STATEMENT  OF  POINTS 

1.  The  decision  is  not  based  upon  reliable,  probative  and 
substantial  evidence  of  record  as  required  by  §§401  and 
1006  of  the  Civil  Aeronautics  Act  and  §§7  and  8  of  the 
Administrative  Procedure  Act. 

2.  The  majority  of  the  Board  failed  to  make  adequate 
findings  of  fact  as  required  by  §1005  (f)  of  the  Civil  Aero¬ 
nautics  Act  and  §8(b)  of  the  Administrative  Procedure 
Act,  with  respect  to: 

(a)  the  operating  experience  of  the  applicants  dur¬ 
ing  the  experimental  period  established  by  the  Board; 

(b)  the  applicants 9  fitness  and  ability  to  provide 
the  service  certificated. 

3.  The  majority  of  the  Board  failed  to  consider  all  the 
elements  of  public  convenience  and  necessity  enumerated 
in  §2  of  the  Civil  Aeronautics  Act,  and  in  particular  failed 
to  inquire  into  and  determine: 

(a)  the  adequacy  of  the  existing  air  transportation 
system  to  accomplish  the  objectives  of  the  Civil  Aero¬ 
nautics  Act; 

(b)  the  ability  of  each  of  the  more  than  one  hundred 
cities  certificated  for  service  by  one  or  more  of  the 
applicants  to  support  that  service. 

4.  The  estimate  of  air  freight  potential,  which  is  the 
principal  basis  of  the  decision,  is  not  supported  by  credible 
evidence  of  record  and  cannot  justify  the  action  taken  by 
the  Board. 
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SUMMARY  OF  ARGUMENT 

Notwithstanding  the  volumes  of  evidence  received  into 
this  record  and  the  time  consumed  in  hearings  and  argu¬ 
ment,  this  decision  is  not  based  upon  the  evidence  of  record 
and)  does  not  purport  to  be  based  upon  such  evidence. 

Long  before  the  decision  in  this  case  was  entered,  it  was 
clear  that  the  Board  intended  to  certificate  some  of  the  ap¬ 
plicants — whatever  the  evidence  might  show.  In  May, 
1947,  before  either  it  or  its  Examiners  could  possibly  have 
analyzed  the  record,  the  Board  found  that  the  applicants’ 
services  were  in  the  public  interest  and  allowed  them  to 
commence  operations.  Thereafter  it  did  not  even  require 
the  applicants  to  report  their  operations  during  the  tem¬ 
porary  experimental  period  until  almost  an  entire  year  had 
passed.  And  this  action  it  took  only  in  response  to  peti¬ 
tions  urging  the  complete  inadequacy  of  the  record  without 
such  data.  But  the  data  received  were  so  inadequate  that 
the  Board  was  finally  forced  to  concede  that  the  record 
would  not  support  a  decision,  and  reopened  it  for  receipt 
of  full  evidence  of  the  applicants’  operating  experience. 
Once  this  was  done  the  Board  hurried  to  decision  without 
benefit  of  an  Examiners’  Report  or  of  oral  argument.  This 
procedural  history  shows  throughout  a  grudging  acquies¬ 
cence  on  the  Board’s  part  in  the  appearances  of  a  fair 
hearing.  But  nowhere  is  there  any  indication  that  the 
majority  gave  any  consideration  to  the  evidence  that  was 
received  with  such  reluctance.  The  final  decision  not  only 
neglects  to  consider  the  evidence  introduced  into  the  re¬ 
opened  hearing,  but  goes  on  to  claim  that  the  Board  is 
under  no  obligation  to  base  its  decision  upon  that  or  any 
other  evidence  of  record. 

The  decision  is  based  upon  conjecture,  speculation,  ad 
hoc  rationalizations  and  hopes,  but  not  evidence.  In  justi¬ 
fication  the  majority  asserts  that,  unlike  other  adminis¬ 
trative  agencies  and  courts,  the  Board  may  rest  its  decision 
upon  matters  de  hors  the  record.  This  extraordinary 
power, it  claims  by  reason  of  the  Declaration  of  Policy  in 
the  Act,  to  develop  and  promote  air  transportation,  and, 
notwithstanding  the  plain  and  specific  provision  of  both 
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the  Civil  Aeronautics  Act  and  the  Administrative  Proce¬ 
dure  Act,  that  applications  for  certificates  of  convenience 
and  necessity  be  decided  exclusively  upon  the  basis  of 
evidence  of  record. 

The  majority’s  avoidance  of  the  evidence  of  record  is 
the  more  flagrant  and  inexcusable  because  the  record  does 
contain  volumes  of  probative  and  reliable  evidence.  This 
evidence  reflects  the  experience  of  the  applicants  during  an 
experimental  period,  in  the  conduct  of  operations  substan¬ 
tially  similar  to  those  proposed  in  their  applications.  It 
also  reflects  the  scope,  nature  and  adequacy  of  the  freight 
service  offered  by  the  carrier-interveners  already  certifi¬ 
cated.  But  notwithstanding  the  existence  of  such  evidence 
in  the  record,  the  decision  is  completely  lacking  in  findings 
with  respect  to  the  material  and  critical  issues  raised  by 
the  applications.  It  is  not  enough  that  the  vital  evidence 
on  such  issues  be  a  part  of  the  record.  Such  evidence  can¬ 
not  be  ignored,  but  must  be  analyzed  and  made  the  subject 
of  findings. 

In  lieu  of  an  analysis  of  the  relevant  evidence,  the  ma¬ 
jority  made  an  elaborate  prediction  as  to  the  volume  of 
freight  that  might  be  susceptible  to  movement  by  air.  It 
predicted  that  throughout  the  United  States  at  some  un¬ 
designated  time  in  the  future  an  air  freight  potential  of 
one  billion  ton  miles  annually  would  exist.  Such  a  vast 
potential,  it  “reasoned,”  certainly  warranted  certification 
of  some  new  carriers.  However,  potential  is  but  one 
factor  in  the  determination  of  public  convenience  and  ne¬ 
cessity  and  could  under  no  circumstances  stand  the  weight 
which  the  majority  places  upon  it.  Moreover,  the  ma¬ 
jority’s  action  suffers  from  a  greater  deficiency.  Its  esti¬ 
mate  of  freight  potential  has  no  basis  in  the  evidence  of 
record ;  indeed,  even  the  method  by  which  it  was  calculated 
is  not  fully  disclosed  in  the  opinion.  Finally,  the  estimate 
is  so  unrelated  to  the  critical  issues  before  the  Board  that 
it  constitutes  a  wholly  inadequate  finding  even  if  it  were 
assumed  to  be  supported  by  the  evidence. 

Petitioner  does  not  ask  this  Court  to  examine  the  volumi¬ 
nous  record  before  the  Board  and  substitute  its  judgment 
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for  that  of  the  majority  of  the  Board.  But  it  does  ask 
that  this  Court  direct  the  Board  to  weigh  the  evidence  of 
record,  apply  the  statutory  standards  and  make  find¬ 
ings  on  the  critical  aspects  of  the  lease,  as  required  by  the 
governing  statutes.  A  study  of  the  opinion  alone  will  show 
that  the  majority  has  erred  in  these  respects  and  has  even 
asserted  that  it  alone  among  courts  and  agencies  need  not 
comply  with  such  requirements.  If  there  is  to  be  but  a 
narrow  area  in  which  courts  may  review  administrative 
action,  it  is  all  the  more  necessary  that  agencies  be  re¬ 
quired  at  least  to  consider  the  evidence  of  record  and  to 
base  their  decisions  upon  that  evidence.  If  administrative 
action  is  to  be  upheld  when  supported  only  by  substantial 
speculation  and  conjecture,  as  is  the  case  here,  not  only 
judicial  review  but  the  entire  administrative  process  will 
become  a  waste  of  time  and  effort. 

ARGUMENT 

I 

THE  DECISION  WAS  NOT  BASED  UPON  EVIDENCE 
OF  BECOBD  AS  REQUIRED  B7  THE  CIVIL  AERO¬ 
NAUTICS  ACT  AND  THE  ADMINISTRATIVE  PRO¬ 
CEDURE  ACT 

_  • 

The  fundamental  error  of  the  majority  of  the  Board  was 

its  refusal  to  base  its  decision  upon  the  evidence  of  record. 
It  asserted  that  the  record  need  not  be  the  basis  of  its  de¬ 
cision,  that  Congress  had  delegated  to  the  Board  an  author¬ 
ity  withheld  from  other  agencies  and  even  from  courts — 
authority  to  adjudicate  in  reliance  upon  matters  not  of 
record.  The  language  of  the  majority,  and  thus  its  mis¬ 
conception  of  the  Board’s  statutory  function,  is  clear  and 
unequivocal : 

*  *  In  view  of  the  contention  which  has  been  advanced 
that  the  factual  evidence  of  record  is  not  sufficiently 
substantial  to  justify  the  certification  of  any  all-cargo 
carriers,  it  is  essential  in  disposing  of  the  present  case 
that  we  keep  in  mind  the  nature  of  the  basic  issue  in¬ 
volved.  That  issue  is  primarily  promotional  in  char- 
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acter  and  relates  to  developmental  rather  than  purely 
regulatory  purposes.  This  characteristic  of  the  statu¬ 
tory  scheme  serves  to  distinguish  the  Civil  Aeronautics 
Board  from  judicial  tribunals  and  even  from  many 
regulatory  bodies. 

•  •  t 

*  ‘  Considered  in  the  light  of  the  above  statement  and 
the  developmental  nature  of  the  function  involved  in 
the  issue  before  us,  we  cannot  agree  with  the  contention 
that  the  issue  of  public  convenience  and  necessity  in 
the  present  case  is  to  he  resolved  solely  upon  the  basis 
of  past  and  current  facts  whose  weight  must  be  strictly 
weighed  as  in  the  adjudication  of  a  factual  issue  in  a 
court  of  law.”  (App.  H,  1472-74) 

These  statements  are  not  loose  or  casual  talk  that  the 
majority  let  slip  in  passing.  This  Court  should  regard 
them  as  just  what  they  actually  are — the  basic  philosophy 
underlying  this  decision.  An  examination  of  these  asser¬ 
tions  in  the  light  of  the  entire  opinion  shows  their  impor¬ 
tance  to  the  decision.  They  are  not  incidental  ruminations 
or  obiter  dicta.  They  are  the  excuse  for  the  majority’s 
refusal  to  analyze  the  voluminous  record  and  make  the 
findings  required  by  statute.  Two  of  the  members  of  the 
majority  are  experienced  lawyers.  The  assertion  of  this 
unique  power  is  their  reply  and  their  only  reply  to  Member 
Jones’  charge  that  they  have  violated  both  the  Civil  Aero¬ 
nautics  Act  and  the  Administrative  Procedure  Act.  The 
majority’s  opinion  bears  no  evidence  of  being  the  judgment 
of  an  expert  body  wrought  from  volumes  of  evidence  bear¬ 
ing  on  the  public  requirement  for  the  applicants’  service. 
And  the  reason  is  that  the  majority  believed  that  unlike 
other  agencies  the  Board  was  vested  with  a  promotional 
power  that  uniquely  freed  it  from  the  drudgery  of  examin¬ 
ing  a  record  whenever  it  chose  to  designate  the  “basic 
issue  ’  ’  as  being  1 1  primarily  promotional.  ’  ’ 

Before  turning  to  an  analysis  of  just  what  powers  the 
Board  does  have  in  passing  upon  applications  for  certi¬ 
ficates  of  public  convenience  and  necessity  it  should  first 
be  made  clear  that  the  Board  is  by  no  means  peculiarly  en¬ 
dowed  among  administrative  agencies  with  promotional 
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and  developmental  functions.  A  Congressional  mandate 
to  promote,  develop  or  foster  is  a  common  feature  of  stat¬ 
utes  regulating  transportation.  In  the  Motor  Carrier  Act 
of  1935,  three  years  before  the  Civil  Aeronautics  Board  was 
created,  it  was  “declared  to  be  the  policy  of  Congress”  to 
“promote  adequate,  economical,  and  efficient  service  by 
motor  carriers”;  and  “develop  and  preserve  a  highway 
transportation  system  properly  adapted  to  the  needs  of 
the  commerce  of  the  United  States  and  of  the  national  de¬ 
fense.”1  And  the  the  Interstate  Commerce  Commission 
was  charged  with  effecting  those  objectives.  In  1940, 
Congress  declared  a  National  Transportation  Policy,  ap¬ 
plicable  to  all  carriers  subject  to  Interstate  Commerce 
Commission  jurisdiction,  i.  e.  by  rail,  motor  and  water, 
“to  promote  safe,  adequate,  economical  and  efficient  serv¬ 
ice  and  foster  sound  economic  conditions  in  transportation 
and  among  the  several  carriers;  ...  to  the  end  of 
developing,  coordinating  and  preserving  a  national  trans¬ 
portation  system  .  .  .  adequate  to  meet  the  needs  of 
the  commerce  of  the  United  States,  of  the  Postal  'Service, 
and  of  the  national  defense.”2  Long  before  the  Civil 
Aeronautics  Act  of  1938,  the  Merchant  Marine  Act  of  1920 
had  declared  it  to  be  “the  policy  of  the  United  States  .  .  . 
to  develop  and  encourage  the  maintenance  of  such  a  mer¬ 
chant  marine  .  .  .”3  This  policy  was  reaffirmed  in  the 
Merchant  Marine  Act  of  1936  which  declared  it  to  be  “the 
policy  of  the  United  States  to  foster  the  development  and 
encourage  the  maintenance  of  such  a  merchant  marine.”4 

Thus,  the  promotional  and  developmental 1 1  characteristic 
of  the  statutory  scheme”  does  not  “distinguish  thel  Civil 
Aeronautics  Board  from  .  .  .  many  regulatory  bodies,” 
as  claimed  by  the  majority  of  the  Board.  In  fact,  the 
Board  would  be  distinguished  from  these  other  transpor¬ 
tation  agencies  only  if  these  functions  were  denied  it. 

iMotor  Carrier  Act,  §202;  49  Stat.  543. 

254  Stat.  899,  49  TJ.  S.  C.  p.  5443. 

341  Stat.  988,  46  U.  S.  C.  §861. 

449  Stat.  1985,  46  U.  S.  C.  §1101. 
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A.  The  Powers  of  the  Board  under  the 
Civil  Aeronautics  Act 

The  majority  presumably  looked  to  §2  of  the  Civil  Aero¬ 
nautics  Act  as  the  source  of  the  unique  power  it  claimed. 
That  section  is  entitled  “Declaration  of  Policy”  and  sets 
forth  six  objectives  which  the  Board  is  directed  to  consider, 
among  other  things,  as  being  in  the  public  interest  and  in 
accordance  with  public  convenience  and  necessity.  Among 
those  objectives  are  the  encouragement  and  development 
of  an  adequate  air  transport  system,  the  promotion  of  ade¬ 
quate,  efficient  and  economic  air  service,  and  the  regulation 
of  air  commerce  so  as  to  promote  its  development  and 
safety.  These  objectives,  however,  are  by  the  very  words 
of  the  statute  to  be  secured  by  the  Board  the  exercise 
and  performance  of  its  powers  and  duties  under  the  act.*7 
This  section  is  no  more  than  it  purports  to  be :  a  declara¬ 
tion  of  policy,  a  statement  of  guiding  principles,  the 
Board’s  terms  of  reference.  In  every  exercise  of  its 
functions  the  Board  is  to  consider  these  objectives.  But 
its  specific  powers,  responsibilities,  and  the  limitations 
thereon  are  set  forth  in  detail  in  the  other  seventy  odd 
sections  of  the  Act.1 

Its  specific  powers  with  respect  to  certificates  of  public 
convenience  and  necessity  are  these: 

Section  401(a)  prohibits  any  carrier  from  engaging  in 
air  transportation  without  a  certificate  of  convenience  and 
necessity  issued  by  the  Board;  §401  (b)  provides  for  the 
filing  with  the  Board  of  applications  for  certificates  of  con¬ 
venience  and  necessity;  §401  (c)  directs  the  Board  to  set 
down  such  applications  “for  public  hearing;”  §401  (d) 
authorizes  the  Board  to  issue  any  certificate  applied  for 
“if  it  finds ”  three  things;  first,  that  the  applicant  is  fit, 

i  To  a  similar  contention  that  a  declaration  of  policy  in  terms  of  promo¬ 
tion  and  development  in  and  of  itself  endowed  an  agency  with  certain  powers, 
the  Supreme  Court  said: 

“It  is  manifest  that  this  broad  outline  is  simply  an  introduction  of  the 
Act,  leaving  the  legislative  policy  as  to  particular  subjects  to  be  declared 
and  defined,  if  at  all,  by  the  subsequent  sections.’  ’  {Panama  Be  fining  Co. 
v.  Ryan,  293  TJ.  8.  388,  418  (1935)). 
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willing  and  able  to  perform  the  transportation  authorized, 
second,  that  the  applicant  will  conform  to  the  provisions  of 
the  Act  and  the  rules  and  regulations  of  the  Board,  and 
finally  that  ‘  ‘  such  transportation  is  required  by  the  public 
convenience  and  necessity”;  otherwise,  §401  (d)  directs 
that  an  application  for  a  certificate  shall  be  denied.  The 
Board’s  Regulations  •  provide  in  detail  for  hearings  on  ap¬ 
plication,  evidence  in  support  of  such  application,  briefs 
and  oral  argument.  (14  C.  F.  R.  §§  285.1-.12)  Applica¬ 
tions  for  certificates  of  convenience  and  necessity  are  dis¬ 
posed  of  by  order  of  the  Board.1  Section  1005(f)  requires 
that “  every  order”  of  the  Board  “shall  set  forth  the  find¬ 
ings  of  fact  upon  which  it  is  based,”  and  §  1006,  which 
provides  for  review  by  the  Circuit  Court  of  Appeals  of 
“any  order”  issued  by  the  Board,  makes  the  “findings  of 
fact”  by  the  Board  conclusive  “if  supported  by  substan¬ 
tial  evidence.” 

The  authority  which  Congress  has  thus  vested  in  the 
Board  to  regulate  the  entry  of  applicants  into  air  trans¬ 
portation  does  not  differ  in  substance  from  the  power  that 
Congress  and  State  Legislatures  have  vested  in  other 
utility  regulatory  agencies.  When  the  Board  issues  rules 
or  regulations  of  general  application,  it  may  act  in  a 
quasi-legislative  capacity.  In  that  capacity  and  in  proce¬ 
dural  matters  it  may  fill  in  the  interstices  of  the  Civil  Aero¬ 
nautics  Act,  and  must  look  for  guidance  to  the  Declaration 
of  Policy  in  §2.  But  when  the  Board  is  passing  upon  an 
application  for  a  certificate  of  convenience  and  necessity 
its  function  is  adjudicatory.  Notice  and  hearing,  and 
leave  to  adduce  evidence  and  make  arguments  are  guaran¬ 
teed  to  the  proponents  and  opponents  of  the  application. 
And  the  record  thus  made  must  form  the  basis  of  the 
Board’s  decision.  The  Board  in  this  respect  is  a  special¬ 
ized  court  and  it  must  discharge  its  duties  in  a  judicial 
manner.  This  means  not  only  that  it  must  give  notice  of 
the  issues,  opportunity  to  be  heard,  and  confine  the  record 
to  credible  evidence  with  probative  value,  but  most  im¬ 
portant  of  all,  having  observed  these  safeguards  through- 


i  The  Board’s  order  here  is  found  at  App.  II,  1559. 
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out  the  hearing,  it  mnst  base  its  decision  npon  the  evidence 
of  record. 

The  Board’s  opinion  here  does  not  reflect  a  weighing  of 
evidence  of  record.  It  is  declaration  of  purpose  and  a 
statement  of  benefits  anticipated,  snch  as  might  constitute 
a  report  by  a  Congressional  Committee.  But  the  Board 
is  not  a  Committee  of  Congress  and  under  the  Civil  Aero¬ 
nautics  Act  it  performs  a  different  and  far  more  precise 
and  exacting  function.  In  that  Act  the  Congress  declared 
that  air  transportation  is  so  vital  to  the  welfare  of  the 
people  that  entry  by  new  applicants  should  be  carefully 
controlled  and  regulated  by  an  expert  body.  This  body 
is  to  determine  who  shall  engage  in  air  transportation  not 
by  lot,  nor  by  political  affiliation,  nor  expedience,  nor  on 
the  basis  of  general  knowledge,  expectancy  or  hope,  but  by 
a  case-by-case  judicial  inquiry  into  each  application  filed 
with  it. 

For  many  years  prior  to  the  enactment  of  the  Civil 
Aeronautics  Act  the  development  and  regulation  of  civil 
air  transportation  was  entrusted  to  various  agencies  of 
the  Executive  Department.  The  Postmaster  General  had 
broad  authority  and  responsibility  for  the  encouragement 
and  development  of  the  nation ’s  air  transport  system.  His 
authority  to  grant  or  withhold  airmail  contracts  gave  him, 
as  a  practical  matter,  exclusive  power  to  determine  who 
should  engage  in  air  transportation.  This  system,  which 
was  so  susceptible  to  political  influences  and  arbitrary  de¬ 
cisions,  was  discarded  by  the  Congress  in  1938.  Many  of 
the  same  promotion  and  development  powers  that  had 
been  exercised  by  the  Postmaster  General  were  merely 
transferred  to  a  newly  created  independent  agency.  But 
a  much  more  far-reaching  change  was  made  with  respect 
to  the  determination  of  who  should  be  permitted  to  engage 
in  air  transportation.  The  really  significant  change  in 
Congressional  policy  reflected  in  the  Civil  Aeronautics  Act, 
therefore,  is  not  found  in  the  policy  of  encouraging  and 
developing  air  transportation.  The  real  change  was  to 
impart  stability  and  health  to  the  air  transport  system 
through  creation  of  an  overall  regulatory  agency  that  was 
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to  be  completely  impartial  and  independent.  An  impor¬ 
tant  aspect  of  that  impartiality  was  the  requirement  that 
the  agency  act  in  a  judicial  capacity  in  passing  upon  ap¬ 
plications  to  engage  in  air  transportation.  The  Congress 
directed  the  Board  to  carry  out  the  broad  objectives  of  the 
Act  through  judicial  consideration  of  all  relevant  evidence 
of  record.  The  very  critical  difference  between  the  con¬ 
siderations  entering  into  quasi-judicial  decisions  and  those 
that  might  properly  influence  executive  action  was  pointed 
out  by  Chief  Justice  Hughes  in  the  first  Morgan  case : 

“A  proceeding  of  this  sort  requiring  the  taking  and 
weighing  of  evidence,  determinations  of  fact  based 
upon  the  consideration  of  the  evidence,  and  the  making 
of  an  order  supported  by  such  findings,  has  a  quality 
resembling  that  of  a  judicial  proceeding.  Hence  it  is 
frequently  described  as  a  proceeding  of  a  quasi-judicial 
character.  The  requirement  of  a  ‘full  hearing’  has 
obvious  reference  to  the  tradition  of  judicial  proceed¬ 
ings  in  which  evidence  is  received  and  weighed  by  the 
trier  of  the  facts.  The  ‘hearing’  is  designed  to  afford 
the  safeguard  that  the  one  who  decides  shall  be  bound 
in  good  conscience  to  consider  the  evidence,  to  be 
guided  by  that  alone,  and  to  reach  his  conclusion  unin¬ 
fluenced  by  extraneous  considerations  which  in  other 
fields  might  have  play  in  determining  purely  executive 
action.”  ( Morgan  v.  United  States,  298  TJ.  S.  468,  480 
(1936))  (Emphasis  added). 

The  majority  also  seeks  to  draw  support  for  the  unique 
power  it  claims  from  the  fact  that  administrative  agencies 
have  greater  power  than  courts  to  fashion  their  own  rules 
of  procedure  and  to  exclude  and  accept  evidence.  It  as¬ 
serts  that  this  general  characteristic  of  administrative 
agencies  combined  with  the  Board’s  developmental  powers 
discussed  above  allows  the  Board  to  ignore  the  record. 
Thus,  it  reasoned: 

“Administrative  bodies  of  the  type  of  the  Civil 
Aeronautics  Board  are  concerned,  as  the  Supreme 
Court  has  pointed  out,  with  ‘ascertaining  what  is  to 
satisfy  the  requirements  of  the  public  interest  in  rela¬ 
tion  to  the  needs  of  vast  regions  and  sometimes  the 
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whole  nation  in  the  enjoyment  of  facilities  for  trans¬ 
portation,  communication  and  other  essential  public 
services.  These  differences  in  origin  and  function  pre¬ 
clude  wholesale  transplantation  of  the  rules  of  proce¬ 
dure,  trial,  and  review  which  have  evolved  from  the 
history  and  experience  of  courts.  Thus,  this  Court 
has  recognized  that  bodies  like  the  Interstate  Com¬ 
merce  Commission,  into  whose  mould  Congress  has  cast 
more  recent  administrative  agencies,  “should  not  be 
too  narrowly  constrained  by  technical  rules  as  to  the 
admissibility  of  proof/ ’ 1nterstate  Commerce  Commis¬ 
sion  v.  Baird,  194  U.  S.  25, 44,  should  be  free  to  fashion 
their  own  rules  of  procedure  and  to  pursue  methods  of 
inquiry  capable  of  permitting  them  to  discharge  their 
multitudinous  duties.  * 

“Considered  in  the  light  of  the  above  statement  and 
the  developmental  nature  of  the  function  involved  in 
the  issue  before  us,  we  cannot  agree  with  the  contention 
that  the  issue  of  public  convenience  and  necessity  in 
the  present  case  is  to  be  resolved  solely  upon  the  basis 
of  past  and  current  facts  whose  weight  must  be  strictly 
weighed  as  in  the  adjudication  of  a  factual  issue  in-  a 
court  of  law.”  (App.  II,  1473-74) 

It  may  be  conceded  that  specialized  agencies  dealing  with 
particular  problems  might  find  traditional  court  procedures 
unsuited  to  proper  dispatch  of  their  business,  and  that 
agencies  need  not  strictly  adhere  to  common  law  rules  of 
evidence  which  were  for  the  most  part  developed  as  an 
adjunct  of  trial  by  jury.  But  the  Supreme  Court  has  em¬ 
phatically  rejected  the  contention  that  because  an  adminis¬ 
trative  agency  is  not  bound  so  strictly  as  courts  by  rules 
of  evidence  and  procedure  it,  therefore,  need  not  base  its 
decisions  upon  matters  of  record.  Further,  that  Court 
has  made  clear  that  because  of  the  wider  latitude  given 
administrative  agencies  in  the  reception  of  evidence  it  is 
all  the  more  necessary  to  protect  the  parties  against  arbi¬ 
trary  final  action.  In  Interstate  Commerce  Commission  v. 
Louisville  and  Nashville  Railroad  Company ,  227  U.  S.  88, 
93  (1913),  the  Court  said: 

“But  the  more  liberal  the  practice  in  admitting  testi¬ 
mony,  the  more  imperative  the  obligation  to  preserve 
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the  essential  rules  of  evidence  by  which  rights  are  as¬ 
serted  or  defended.  In  such  cases  the  Commissioners 
cannot  act  upon  their  own  information  as  could  jurors 
in  primitive  days.  All  parties  must  be  fully  apprised 
of  the  evidence  submitted  or  to  be  considered,  and 
must  be  given  opportunity  to  cross-examine  witnesses, 
to  inspect  documents  and  to  offer  evidence  in  explana¬ 
tion  or  rebuttal.  In  no  other  way  can  a  party  maintain 
its  rights  or  make  its  defense.  In  no  other  way  can  it 
test  the  sufficiency  of  the  facts  to  support  the  finding; 
for  otherwise,  even  though  it  appeared  that  the  order 
was  without  evidence,  the  manifest  deficiency  could 
always  be  explained  on  the  theory  that  the  Commission 
had  before  it  extraneous,  unknown  but  presumptively 
sufficient  information  to  support  the  findings.” 

If  the  record  need  not  provide  the  basis  of  decision,  the 
other  safeguards  against  arbitrary  action  will  be  value¬ 
less.  Notice,  hearing,  argument  are  all  intended  to  frame 
issues,  adduce  evidence  with  respect  thereto  and  put  them 
up  to  the  agency  for  decision.  The  record  is  the  product  of 
all  these  procedural  protections.  If  the  decision  is  to  be 
based  upon  the  record,  or  not,  as  the  agency  pleases,  there 
is  hardly  reason  to  make  a  record.  Early  in  the  history  of 
the  other  great  federal  transportation  agency,  the  Inter¬ 
state  Commerce  Commission,  the  contention  was  made  that 
it  could  disregard  the  evidence  of  record  and  act  by  admin¬ 
istrative  fiat,  and  was  rejected  by  the  Supreme  Court  with 
reasoning  and  language  most  appropriate  to  the  ftlaim 
here  advanced  by  the  Civil  Aeronautics  Board.  The  Court 
held: 


1  ‘  1.  But  the  statute  gave  the  right  to  a  full  hearing, 
and  that  conferred  the  privilege  of  introducing  testi¬ 
mony,  and  at  the  same  time  imposed  the  duty  of  de¬ 
ciding  in  accordance  with  the  facts  proved.  A  finding 
without  evidence  is  arbitrary  and  baseless.  And  if 
the  Government’s  contention  is  correct,  it  would  mean 
that  the  Commission  had  a  power  possessed  by  no 
other  officer,  administrative  body,  or  tribunal  under 
our  Government.  It  would  mean  that  where  rights  de¬ 
pended  upon  facts,  the  Commission  could  disregard  all 
rules  of  evidence,  and  capriciously  make  findings  by 
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administrative  fiat.  Such  authority,  however  benefi- 
ciently  exercised  in  one  case,  could  be  injuriously  ex¬ 
erted  in  another ;  is  inconsistent  with  rational  justice, 
and  comes  under  the  Constitution’s  condemnation  of 
all  arbitrary  exercise  of  power.”  ( Interstate  Com¬ 
merce  Commission  v.  Louisville  and  Nashville  Rail¬ 
road  Co .,  227  U.  S.  88,  91  (1913)  )l 

Only  recently  the  Supreme  Court  had  occasion  to  deter¬ 
mine  the  proper  relationship  between  the  broad  objectives 
of  §2  of  the  Civil  Aeronautics  Act  and  the  more  specific 
powers  given  the  Board  in  other  sections  to  establish  rates 
of  mail  pay.  It  was  urged  that  the  Board  could  establish 
mail  rates  retroactively,  although  traditionally  public  util¬ 
ity  rate-making  authority  operated  only  prospectively.  It 
was  claimed  that  the  Board’s  unique  responsibility  to  de¬ 
velop  and  promote,  as  well  as  regulate,  distinguished  its 
authority  from  that  of  other  rate-making  bodies.  The 
Supreme  Court  rejected  the  argument  that  the  Board’s 
developmental  and  promotional  responsibilities  enlarged 
its  mail  rate-making  power  beyond  the  specific  grant  in 
§406  of  the  Act.  Transcontinental  &  Western  Air,  Inc.  v. 
Civil  Aeronautics  Board,  336  U.  S.  601  (1949).  If,  in  the 
area  of  mail  rates,  which  is  truly  a  unique  power  vested  in 
the  Board,  its  authority  is  precisely  limited  by  the  specific 
section  of  the  Act,  it  would  seem  even  clearer  that  its 
power  with  respect  to  certificates  of  convenience  and  neces¬ 
sity — a  common  feature  of  a  utility  regulation — must  also 
find  its  source  and  its  limitations  in  specific  provisions  of 
the  Act. 

i  The  Court  has  similarly  limited  the  efforts  of  other  administrative  agen¬ 
cies  to  base  decisions  on  matters  not  of  record.  See  Consolidated  Edison  Co. 
v.  National  Labor  Belations  Board,  305  U.  S.  197  (1938)  where  the  Court 
said: 

“The  statute  provides  that  ‘the  rules  of  evidence  prevailing  in  courts 
of  law  and  equity  s(hall  not  be  controlling.’  The  obvious  purpose  of  thin 
and  similar  provisions  is  to  free  administrative  boards  from  the  com¬ 
pulsion  of  technical  rules  so  that  the  mere  admission  of  matter  which 
would  be  deemed  incompetent  in  judicial  proceedings  would  not  invalidate 
the  administrative  order.  ...  But  this  assurance  of  a  desirable 
flexibility  in  administrative  procedure  does  not  go  so  far  as  to  justify 
orders  without  a  basis  of  evidence  having  rational  probative  force.” 
(305  U.  S.  at  229-230) 
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B.  The  Requirements  of  the  Administratiye 

Procedure  Act 

The  purpose  of  Congress  to  require  the  Civil  Aeronautics 
Board  to  dispose  of  applications  for  certificates  of  con¬ 
venience  and  necessity  upon  the  basis  of  evidence  of  rec¬ 
ord  was  reaffirmed  in  1946.  The  Administrative  Procedure 
Act,  applicable  to  all  administrative  agencies,  was  passed 
in  that  year  as  the  result  of  increasing  concern  that  many 
agencies  had  misconceived  the  nature  of  the  powers  dele¬ 
gated  to  them.  The  preamble  to  that  Act  significantly 
states  the  purpose: 

4  4  To  improve  the  administration  of  justice  by  prescrib¬ 
ing  fair  administrative  procedure.’ ’ 

The  majority’s  action  here  is  in  clear  and  unmistaken  vio¬ 
lation  of  this  Act.  Sections  2(d)  and  (e)  of  the  Act  first 
make  clear  that  action  upon  an  application  for  a  certificate 
of  convenience  and  necessity  is  4 4  adjudicatory,  ”  and  must 
be  accomplished  by 4  *  order  ”;  Sections  5  and  7  then  provide 
in  detail  as  to  the  manner  in  which  a  hearing  shall  be  con¬ 
ducted  wherever  required  by  statute;  (§401(e)  of  the  Civil 
Aeronautics  Act  requires  a  hearing  on  applications  for 
certificates) ;  section  7(c)  provides  that,  although 4 4 any  oral 
or  documentary  evidence  may  be  received”,  no  sanction 
shall  be  imposed  4  4  except  upon  consideration  of  the  whole 
record  or  such  portions  thereof  as  may  be  cited  by  any  party 
and  as  supported  by  and  in  accordance  with  the  reliable, 
probative,  and  substantial  evidence;”  and  section  7(d)  pro¬ 
vides  that  the  transcript  of  testimony  and  exhibits,  together 
with  all  papers  filed, 4  4  shall  constitute  the  exclusive  record 
for  decision.”  Finally  §10  of  the  Act  authorizes  court  re¬ 
view  of  agency  action  and  directs  that  such  action  be  set 
aside  whenever  proper  procedure  has  not  been  observed  or 
where  the  action  is  not  supported  by  substantial  evidence. 

Section  7  admits  of  no  ambiguity.  No  order  may  be 
entered  except  in  accordance  with  reliable,  probative  and 
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substantial  evidence  and  upon  consideration  of  tbe  whole 
record.  Further,  all  the  evidence,  of  whatever  nature,  re¬ 
ceived  during  the  course  of  the  hearing  shall  constitute  the 
exclusive  record  for  decision.  This  section  of  the  Act  ap¬ 
peared  in  the  earliest  drafts  and  was  never  significantly 
changed. 

Representative  Walter  explained  the  purpose  of  section 
7(c)  as  follows: 

“Under  this  provision,  agencies  are  not  authorized 
to  decide  in  accordance  with  preconceived  ideas,  or 
merely  to  sustain  or  vindicate  prior  administrative 
action,  but  they  must  enter  upon  a  bona  fide  considera¬ 
tion  of  the  record  with  a  view  to  reaching  a  just  deci¬ 
sion  upon  the  whole  of  it.”  (Sen.  Doc.  No.  248,  79th 
Cong.,  2d  Sess.  365  (1946)) 

The  explanation  of  the  purpose  of  section  7(d),  set  out 
in  the  Senate  Judiciary  ’  Committee  Print  in  June,  1945,  is 
unusually  pertinent : 

4 *  This  subsection  provides  that  administrative  hear¬ 
ings  shall  be  reduced  to  a  record,  and  made  available 
to  all  parties.  The  statement  of  the  exclusiveness  of 
the  record  of  the  administrative  hearing  is  a  necessary 
recognition  that  upon  it,  and  no  other  evidence,  the 
further  administrative  proceedings  must  be  had,  the 
final  administrative  decision  made,  and  judicial  re¬ 
view  be  confined.  Unless  the  record  is  so  recognized 
as  exclusive,  the  purpose  and  value  of  the  hearing  may 
be  rendered  nil,  for  it  is  only  the  record  that  informs 
the  parties  of  the  evidence  for  or  against  them.” 
(Sen.  Doc.  No.  248,  79th  Cong.,  2d  Sess.  32  (1946) )* 

Senator  McCarran,  Chairman  of  the  Senate  Judiciary 
Committee,  made  a  statement  as  to  the  purpose  of  the 

i  The  sponsors  of  the  Bill  in  the  House  were  equally  dear  as  to  the  pur¬ 
pose  of  this  subsection: 

“The  final  subsection  of  section  7  provides  that  the  record  of  the  evi¬ 
dence  taken  and  the  papers  filed  is  exclusive  for  purposes  of  decision.  .  .  . 
The  exclusiveness  of  the  record  predudes  deciding  officers  from  basing 
their  judgments  as  to  the  facts  upon  matters  which  are  not  in  the  record.” 
(Sen.  Doc.  No.  248,  79th  Cong.,  2d  Sess.  365  (1946)) 
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Administrative  Procedure  Act  in  plain  everyday  language 
that  is  completely  vitiated;  by  the  Board’s  assumption  of 
power  in  this  case : 

So  we  said  to  them,  1  You  may  go  outside  and 
get  what  would  be  secondary  evidence,  or  hear¬ 
say  ;  you  may  perhaps  even  go  into  the  realm 
of  conjecture ;  but  when  you  write  your  decision 
it  must  be  based  upon  probative  evidence  and  nothing 
else.  If  in  the  formation  of  your  decision  you  consider 
other  than  probative  evidence,  your  decision  will  be 
subject  to  being  set  aside  by  a  court  of  review .*  ”  (Sen. 
Doc.  No.  248,  79th  Cong.,  2d  Sess.  320  (1946))  (Em¬ 
phasis  added) 

In  the  face  of  this  clear  and  explicit  instruction  from 
Congress,  the  majority  turned  for  its  decision  to  “broad 
considerations  of  future  welfare,”  which  were  not  a  part 
of  the  record.  This  was  its  only  answer  to  the  “contention 
which  has  been  advanced  that  the  factual  evidence  of  rec¬ 
ord  is  not  sufficiently  substantial  to  justify  the  certification 
of  any  all-cargo  carriers.”  (App.  II,  1472,  1474) 

C.  The  Majority’s  Misconception  of  its  Duty  to  Base  its* 
Decision  on  Evidence  of  Record  Requires  Reversal 

The  error  of  the  majority  in  this  respect  is  flagrant  and 
pervasive.  It  taints  the  entire  decision  and  in  and  of  itself 
requires  reversal.  The  majority  would  not  have  asserted 
its  possession  of  this  unique  power  had  not  its  exercise  been 
essential  to  the  decision  it  was  rendering.  The  issue  be¬ 
fore  this  Court  is  clear :  Is  the  Board ’s  power  to  pass  on 
applications  for  certificates  of  convenience  and  necessity 
measured,  as  the  majority  claims,  by  its  responsibility  to 
promote  and  develop  air  transportation  ?  Or  is  it  measured 
by  Sections  401, 1005  and  1006  of  the  Civil  Aeronautics  Act 
and  the  pertinent  provisions  of  the  Administrative  Pro¬ 
cedure  Act  ?  While  it  is  clear  that  Member  Jones  disagreed 
with  the  broad  rationalizations  of  the  majority,  it  is  also 
clear  that  his  most  vital  disagreement  was  with  the  major- 
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ity’s  refusal  to  base  the  decision  upon  evidence  of  record.1 
He  was  party  to  the  Board’s  deliberations,  and  saw  and 
heard  what  was  considered.  His  trenchant  dissent — not 
from  the  majority’s  conclusions  but  from  their  refusal  to 
consider  the  evidence  of  record — and  the  majority  opinion 
itself  make  clear  how  little  that  evidence  figured  in  the 
final  decision. 

If  the  majority’s  concept  of  the  Board’s  function  in  this 
case  was  as  set  out  in  their  opinion,  the  prejudicial  effect 
of  that  misconception  cannot  be  fully  measured.  If  those 
members  of  the  Board  never  felt  bound  by  the  evidence 
of  record,  any  consideration  of  that  evidence  in  the  opinion 
would  certainly  be  subject  to  an  overriding  reservation  to 
the  effect  that  “it  doesn’t  matter  anyhow.”  And  certainly 
such  a  fundamental  error  cannot  be  washed  out  by  scat¬ 
tered  observations  indicating  an  awareness  that  there  was 
a  record  that  did  contain  factual  evidence.  The  opinion, 
in  its  devotion  to  extraneous  considerations  and  its  avoid¬ 
ance  of  evidentary  matter,  does  make  clear  that  the  major¬ 
ity  felt  practically  unlimited  in  the  considerations  it  was 
free  to  use  in  support  of  its  order.  The  certifications  issued 
rest  largely  upon  such  considerations  as  cost  and  efficiency 
yardsticks,  desirability  of  specialists,  and  elimination  or 
reduction  of  cost  allocation  problems ;  none  of  which  go  to 
demonstrate  public  convenience  and  necessity  and  all  of 
which  were  invoked  by  the  majority  without  any  assistance 
from  the  evidence  of  record. 

The  majority’s  assertion  of  this  unique  power  to  base  an 
adjudication  upon  matters  not  of  record  is  the  foundation 
of  the  decision  and  order  under  review.  That  power  has 
been  invoked  as  a  substitute  for  an  analysis  of  the  evidence 

1  After  pointing  out  certain  major  respects  in  which  he  disagreed  with  the 
majority  on  the  merits.  Member  Jones  asserted: 

“But  there  is  one  issue  in  this  proceeding  which  overshadows  all  others. 
It  is:  Has  this  Board  in  deciding  that  there  shall  be  created  a  new 
system  of  ‘cargo  only’  carriers  and  in  granting  certificates  of  conveni¬ 
ence  and  necessity  implementing  such  a  system,  observed  the  requirements 
of  the  statutory  authority  under  which  it  works,  deciding  the  issues  fairly 
upon  the  substantial  evidence  of  record  and  an  impartial  application  of 
the  lawt”  (App.  U,  1518-19) 
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of  record.  Unless  it  can  so  serve,  this  order  must  be  set 
aside  for  failure  of  the  Board  to  consider  these  applications 
in  accordance  with  the  proper  statutory  standards. 

n 

THE  MAJORITY  OF  THE  BOARD  FAILED  TO  CON¬ 
SIDER  THE  WHOLE  RECORD  AND  MAKE  FIND¬ 
INGS  WITH  RESPECT  TO  THE  MATERIAL  IS¬ 
SUES  OR  STATE  THE  REASONS  OR  BASIS  FOR 
SUCH  CONCLUSIONS  AS  IT  DID  REACH 

Both  the  Civil  Aeronautics  Act  and  the  Administrative 
Procedure  Act  are  explicit  in  the  requirement  that  orders 
of  the  Board  set  forth  findings  of  fact  based  upon  sub¬ 
stantial  evidence,  as  well  as  the  reasons  for  such  findings. 
Section  1005(f)  of  the  Civil  Aeronautics  Act  provides  that 
“Every  order  .  .  .  shall  set  forth  the  findings  of  fact  upon 
which  it  is  based”,  and  §1006 (e)  provides  that  the  Board’s 
findings  shall  be  conclusive  only  * 1  if  supported  by  substan¬ 
tial  evidence.”  Section  8(b)  of  the  Administrative  Pro¬ 
cedure  Act  provides  that  “all  decisions  .  .  .  shall  ...  in¬ 
clude  a  statement  of  (1)  findings  and  conclusions,  as  well 
as  the  reasons  or  basis  therefor,  upon  all  the  material  is¬ 
sues  of  fact,  law,  or  discretion  presented  on  the  record.” 
Section  7(c)  directs  that  no  “order  be  issued  except  upon 
consideration  of  the  whole  record  .  .  .  and  as  supported  by 
and  in  accordance  with  the  reliable,  probative,  and  sub¬ 
stantial  evidence.  ’  ’  The  order  issued  by  the  Board  in  this 
case  is  invalid  because  it  is  based  upon  considerations  not 
even  a  part  of  the  record,  as  explained  in  section  I  of  the 
Argument,1  and  because  the  majority  has  failed  to  consider 
and  make  findings  with  respect  to  several  material  issues, 
and  as  to  other  material  issues  has  failed  to  state  the  rear 
sons  or  basis  for  such  consideration  as  it  gave  to  them. 

1  The  majority’s  refusal  to  be  concerned  with  these  material  issues  was 
based  in  large  measure  upon  the  belief  that  the  decision  need  not  be  sup¬ 
ported  by  factual  evidence  of  record.  TJhat  error  is  alone  sufficient  to  demand 
reversal  because  its  prejudicial  effect  on  the  decision  cannot  be  isolated.  The 
inadequacies  of  the  majority’s  decision  discussed  herein  will  serve  to  illustrate, 
however,  the  serious  prejudice  that  results  when  any  agency  subordinates 
factual  evidence  of  record  to  broad  considerations  of  its  own  choosing. 
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Petitioner  is  not  asking  the  Court  to  form  a  judgment  npon, 
or  to  determine  the  relative  significance  of  these  issues.  It 
is  asking  that  the  Court  recognize  them  to  be  material  and 
find  that  the  majority’s  treatment  of  them  is  wholly  in¬ 
adequate. 

Three  established  principles  of  judicial  review  of  admin¬ 
istrative  action  come  into  operation  in  assessing  the  errors 
of  the  Board  urged  in  this  section  of  the  Brief.  The  first 
is  that  adequate  findings  on  all  material  issues  of  law,  fact, 
and  discretion,  as  well  as  the  reasons  or  bases  for  such  find¬ 
ings,  are  necessary  to  validate  administrative  action.  Even 
before  this  requirement  was  codified  in  §8(b)  of  the  Ad¬ 
ministrative  Procedure  Act,  the  Supreme  Court  demanded 
adequate  findings  on  all  issues  and  many  times  reversed 
for  want  of  such  findings.2  Findings  indicate  the  route  by 
which  the  agency  came  to  its  decision  and  thus  aid  the 
Court  in  reviewing  agency  action.  But  of  equal  importance 
is  their  function  as  a  check  list  of  the  material  issues  in¬ 
volved  in  the  matter  before  the  agency.  If  the  deciding 
body  must  face  and  resolve  every  material  issue,  the 
parties  have  some  assurance  of  a  reasoned  decision  and 
some  protection  against  arbitrary  action.  On  many  mate¬ 
rial  issues  the  Board  in  this  case  made  no  findings  what¬ 
soever. 

The  second  principle  of  general  application  is  of  great 
significance  here.  Recent  evidence,  and  in  particular  re¬ 
cent  evidence  of  actual  operating  experience,  is  always 
entitled  to  far  more  weight  and  consideration  than  out¬ 
dated  and  hypothetical  data.  But  here  the  majority  refused 
to  examine  and  consider  evidence  of  operating  experience 
and  accorded  full  weight  to  prophecies  and  estimates  that 
were  largely  disproven  by  subsequent  experience.  The 
Supreme  Court,  speaking  through  Cardozo,  J.,  in  West 
Ohio  Gas  Co.  v.  Public  Utilities  Commission  of  Ohio,  294 
U.  S.  79,  81-82  (1935),  has  reversed  a  state  regulatory 
commission  for  a  strikingly  similar  reliance  upon  prophecy 
to  the  exclusion  of  experience,  saying: 

2  City  of  Yonkers  v.  United  States ,  320  U.  S.  685,  691-692  (1944) ;  Florida 
v.  United  State*,  282  U.  S.  194,  215  (1931). 
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“The  earnings  of  the  later  years  were  exhibited  in  the 
record  and  told  their  own  tale  as  to  the  possibilities  of 
profit.  To  shut  one’s  eyes  to  them  altogether,  to  ex¬ 
clude  them  from  the  reckoning,  is  as  much  arbitrary 
action  as  to  build  a  schedule  upon  guesswork  with 
evidence  available.  There  are  times,  to  be  sure,  when 
resort  to  prophecy  becomes  inevitable  in  default  of 
methods  more  precise.  At  such  times,  1  an  honest  and 
intelligent  forecast  of  probable  future  values  made  upon 
a  view  of  all  the  relevant  circumstances’  ( Southwest¬ 
ern  Bell  Telephone  Co.  v.  Public  Service  Commission 
of  Missouri ,  262  U.  S.  276,  288;  Los  Angeles  Gas  d 
Electric  Corp.  v.  Public  Service  Commission  of  Cali¬ 
fornia,  289  U.  S.  237,  311),  is  the  only  organon  at  hand, 
and  hence  the  only  one  to  be  employed  in  order  to  make 
the  hearing  fair.  But  prophecy,  however  honest,  is 
generally  a  poor  substitute  for  experience.  ‘  Estimates 
for  tomorrow  cannot  ignore  prices  of  today.’  South¬ 
western  Bell  Telephone  Co.  v.  Public  Service  Com¬ 
mission  of  Missouri,  supra,  at  p.  28.  We  have  said  of 
an  attempt  by  a  utility  to  give  prophecy  the  first  place 
and  experience  the  second  that 1  elaborate  calculations 
which  are  at  war  with  realities  are  of  no  avail.  ’  Lind- 
heimer  v.  Illinois  Bell  Telephone  Co.,  292  U.  S.  151, 
164.  We  say  the  same  of  a  like  attempt  by  officers  of 
government  prescribing  rates  to  be  effective  in  years 
when  experience  has  spoken.  A  forecast  gives  us  one 
rate.  A  survey  gives  another.  To  prefer  the  forecast 
to  the  survey  is  an  arbitrary  judgment.’ *  (Emphasis 
added) 

Finally,  the  validity  of  agency  action  must  be  estab¬ 
lished  by  the  opinion  rendered  in  support  -of  it.  •  Its  inade¬ 
quacies  cannot  be  cured  by  ferreting  out  bits  of  evidence 
which  the  agency  might  have  relied  upon  had  it  been  aware 
of  them.  The  Supreme  Court  has  made  clear  that  the 
opinion  is  the  proper  vehicle  for  full  explanation  of  the 
reasoning  by  which  the  decision  was  made  and  the  evidence 
believed  to  support  that  decision.1  This  .requirement 

i  Securities  and  Exchange  Commission  v.  Chenery  Corporation,  332  U.  S.  194, 
196  (1947) ;  Securities  and  Exchange  Commission  v.  Chenery  Corporation,  318 
IT.  S.  80,  87,  98  (1943) ;  Phelps  Dodge  Corporation  v.  National  Labor  Eolations 
Board,  313  U.  S.  177,  197  (1941) ;  Atchison,  Topeka  and  Santa  Fe  Railway  Co. 
v.  United  States,  295  U.  S.  193,  201  (1935). 
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prevents  an  agency  from  relying  upon  after-discovered 
evidence  to  support  a  decision  already  rendered,  and  is 
necessary  to  afford  litigants  protection  against  completely 
arbitrary  action.  It  is  commonly  recognized  that  the  sub¬ 
stantial  evidence  required  to  support  an  agency’s  decision 
is  indeed  scant.  If  that  evidence  can  be  discovered  after 
a  decision  has  been  made  with  no  necessity  that  the  agency 
have  considered  it  in  arriving  at  its  decision,  even  the 
slight  safeguards  of  the  substantial  evidence  rule  become 
-meaningless.  The  opinion  of  the  majority  is  singularly 
free  of  any  analysis  of  the  evidence.  It  is  not  now  open  to 
the  Board’s  counsel  to  unearth  evidence  in  the  record  that 
might  have  been  considered  by  the  majority. 


A.  The  Majority  Failed  to  Make  Adequate  Findings  With 
Respect  to  the  Applicants’  Operating  Experience  Dur¬ 
ing  the  Experimental  Period  Pending  Action  on  Their 
Applications 

Under  circumstances  heretofore  explained,  the  Board 
issued  an  exemption  order,  effective  June  10,  1947,  which 
enabled  the  applicants  to  engage  in  regularly  scheduled 
common  carrier  freight  operations  until  the  Board  should 
pass  on  their  applications.  That  the  Board  conceived  these 
operations  to  be  experimental  is  clear  from  a  statement 
made  by  it  after  the  applicants  had  commenced  operations 
and  prior  to  decision  in  this  case : 

“The  entry  of  these  carriers  into  the  air  freight 
field  on  this  basis  constitutes  an  experiment  of  great 
importance  to  the  public  as  a  test  of  whether  a  special¬ 
ized  air  freight  industry  can  be  developed  on  the  basis 
of  its  own  economic  ability  to  exist.  ’  ’  Air  Freight  Rate 
Investigation ,  9  C.A.B.  340,  344  (1948) 


Nevertheless,  after  having  authorized  this  experiment  and 
having  permitted  it  to  run  for  over  a  year  and  a  half,  and 
after  having  reopened  this  record  to  obtain  evidence  of  the 
applicants’  operations  during  the  period,  the  majority 
rendered  its  decision  without  making  any  effort  to  weigh  the 
results  of  the  experiment  it  had  fostered. 
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The  evidence  reflecting  the  applicants  ’  actual  operations 
was  far  and  away  the  best  and  most  credible  evidence  be¬ 
fore  the  Board  and  is  discussed  at  length  by  the  dissenting 
members.1  The  majority’s  only  consideration  of  these  oper¬ 
ations  is  to  assert  that  they  should  not  be  examined  at  all  in 
determining  where  the  public  convenience  and  necessity  lay. 
Because  the  applicants  ’  operating  authority  was  temporary 
and  because  they  had  not  been  authorized  to  serve  all  the 
points  th^y  had  applied  for,  the  majority  concluded  4  4 we 
must  reject  the  argument  that  the  applicants  have  had  full 
opportunity  to  prove  their  case  in  operations  conducted 
pursuant  to  section  292.5  of  the  Economic  Regulations.” 
(App.  II,  1459)  But  the  best  evidence  before  the  Board 
cannot  be  so  cavalierly  discarded.  The  applicants  may  not 
have  had  full  opportunity  to  prove  their  case  since  an 
experiment  is  by  nature  something  less  than  a  full  scale 
operation.  But  as  far  as  it  went,  what  did  the  experiment 
show  as  to  the  validity  of  the  applicants  ’  contentions,  as  to 
the  requirements  of  the  public  convenience  and  necessity? 
This  analysis  the  majority  declined  to  undertake,  and  thus 
failed  to  make  the  necessary  inquiry  and  findings  with 
respect  to  this  very  material  issue. 

Had  the  majority  examined  these  experimental  opera¬ 
tions  it  would  have  found  that  they  were  conducted  at  con¬ 
tinuing  substantial  losses.  Five  of  the  nine  applicants  who 
obtained  authority  to  operate  became  insolvent  and  went 
through  various  forms  of  reorganization  or  bankruptcy.2 3 
All  the  others,  including  the  three  successful  applicants  who 
operated,  suffered  severe  and  continuing  losses.®  Through 
September  30, 1948,  the  latest  period  covered  by  the  detailed 
data  submitted  at  the  reopened  hearing,  Slick  Airways, 
Inc.  had  a  cumulative  loss  from  its  freight  service  of  about 
$1,800,000  (App.  VII,  4994,  5000,  5003,  5004)  and  during 
1948  incurred  a  loss  of  about  3^  on  every  ton  mile  it  was 
carrying,  about  20  percent  of  the  prevailing  rate.  (App. 
II,  1549;  VII,  5016)  The  Flying  Tiger  Line,  Inc.  had  a 

1  App  n,  1515-16,  1533-34,  1535-42,  1548-49,  1554-57. 

2  App.  n,  1501,  1515,  1541 ;  App.  VII,  4761,  4834. 

3  App.  H,  973,  1515,  1541. 


28 


cumulative  loss  of  almost  $1,400,000  by  September  30, 1948 
(App.  VII,  4939-40),  and  bad  suffered  a  loss  of  2.75^  on 
each  ton  mile  carried  during  1948.  (App.  II,  1549;  VH, 
4927,  4933,  4931 )*  U.  S.  Airlines,  Inc.  ’s  total  freight,  losses 
to  September  30,  1948,  amounted  to  $1,800,000  (App.  VH, 
5059)1  2  California  Eastern  Airways,  Inc.,  an  applicant 
recommended  by  the  Examiner,  but  which  thereafter  be¬ 
came  insolvent,  had  lost  over  $900,000  in  its  freight  opera¬ 
tions.  (App.  VII,  4835)  Was  this  the  kind  of  evidence 
that  the  majority  could  shrug  off  on  the  ground  that  the 
applicants  had  not  had  full  opportunity  to  prove  their 
cases,  and  go  on  to  another  experiment  ?  Or  was  it  the  kind 
of  evidence  that  demands  analysis,  explanation  and  proper 
findings?  Among  the  objectives  to  be  accomplished  by  the 
Board,  according  to  the  same  Declaration  of  Policy  that 
includes  the  promotion  of  air  transportation,  are  the  foster¬ 
ing  of  sound  economic  conditions  in  air  transportation  and 
the  promotion  of  economical  and  efficient  service.  Certainly 
the  continuing  losses  and  bankruptcies  of  all  the  applicants 
participating  in  this  experiment  demand  inquiry  and  find¬ 
ings  as  to  the  reasons  therefor,  and  as  to  whether  their 
continued  operation  will  foster  sound  economic  conditions 
in  air  transportation. 

Another  vital  issue  on  which  the  applicants’  operating 
experience  was  most  material  and  relevant  was  the  nature 
and  character  of  the  service  they  proposed.  They  urged 
that  their  certification  would  broaden  the  pattern  of  air 
service  throughout  the  country.  They  proposed  nation¬ 
wide  service  to  every  village  and  town  that  had  an  airport 
and  also  urged  that  the  existing  air  transport  network  was 
inadequate  for  freight  because  it  had  been  fashioned 
largely  to  meet  the  requirements  of  mail  and  passenger 
service.  Some  of  them  proposed  to  offer  a  “demand” 
service  which  would  enable  them  to  eliminate  regular 

1  As  Member  Jones  pointed  ont  in  his  dissenting  opinion,  Slick  was  able, 
by  its  non-freight  operations,  to  reduce  its  deficit  by  $475,000  during  the  first 
nine  months  of  1948.  During  the  same  period  the  Flying  Tiger  Line  reported 
other  than  freight  revenues  of  $350,000.  (App.  H,  1540-41) 

2  TJ.  S.  Airlines  was  not  in  full  operation  for  the  entire  period  January - 
September,  1948.  (App.  VIE,  4711) 


schedules  whenever  traffic  was  unavailable  or  light  and 
confine  their  service  to  occasions  when  the  traffic  demand 
was  such  as  to  assure  an  economic  loading.  Had  the  ma¬ 
jority  examined  the  evidence  of  the  applicants’  operations 
during  the  experimental  period  instead  of  casting  it  aside, 
it  would  have  found  that,  in  lieu  of  the  broad  pattern  of 
service  to  new  cities  promised  by  the  applicants,  over  99 
percent  of  all  freight  service  offered  by  all  the  applicants 
operating  transcontinental^  during  the  entire  experimen¬ 
tal  period  was  confined  to  13  cities ; 1 * 3  that  all  of  these  cities 
were  served  by  at  least  two  and  in  many  cases  three  carriers 
already  engaged  in  freight  operations  f  that  the  applicants 
had  in  fact  failed  to  serve  many  of  the  cities  they  were 
authorized  to  serve.  Slick  Airways,  Inc.  never  operated 
even  a  single  flight  to  five  of  the  26  cities  it  had  full  and 
complete  authority  to  serve,  and  gave  only  the  most  sporadic 
service  to  10  others.8  The  Flying  Tiger  Line,  Inc.,  devoted 
more  than  99%  of  its  service  to  only  eight  of  the  18  cities  it 
had  authority  to  serve  during  the  experiment,  with  sporadic 
service  to  three  additional  cities.4  U.  S.  Airlines  provided 
very  little  service  of  any  kind  and  most  of  its  flights  were 
between  only  two  of  the  31  cities  it  was  authorized  to 
serve.5  The  “demand”  service,  which  all  the  applicants 
were  free  to  offer  and  which  Slick  and  Flying  Tigers 
strongly  supported,  was  of  absolute  insignificance  during 
the  experimental  period.  Fo  ?  example,  less  than  .004%  of 
all  Slick’s  service  was  to  points  on  the  “demand”  basis.6 * 
Nevertheless,  the  majority  based  its  decision  upon  the  ap¬ 
plicants’  proposals  and  ignored  their  intervening  actual 
experience.  It  was  precisely  this  kind  of  administrative 

1  App.  H,  1539,  1551;  "TO,  4839,  4934,  4936-37,  4948,  4954,  4960,  4997, 

5002,  5006,  5010,  5014,  5018. 

3  App.  H,  1539,  1551;  VIH,  5999-6068. 

»  App.  VH,  4997,  5002,  5006,  5010,  5014,  5018. 

4  App.  Vll,  4934,  4936-37,  4948,  4954,  4960;  Letter  of  Registration  C-19, 

Oct.  3,  1947,  and  amendments  of  Aug.  11,  1948,  and  Nov.  30,  1948. 

8  App.  VIH,  4713-25,  4737,  5054-55,  5062-63,  5066-67,  5092-93,  5106-07. 

« App.  VH,  4997,  5002,  5006,  5010,  5014,  5018;  see  also  App.  II,  977. 
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reliance  npon  promise  in  lien  of  experience  that  led  the 
Supreme  Court  through  Cardozo,  J.,  to  say: 

‘‘But  prophecy,  however  honest,  is  generally  a  poor 
substitute  for  experience.”  West  Ohio  Gcds  Co.  v. 
Public  Utilities  Commission  of  Ohio ,  294  U.  S.  79, 
82  (1935) 

Finally,  the  majority  failed  to  make  the  requisite  findings 
as  to  the  applicants  ’  ability  to  attain  financial  strength  and 
stability  and  to  contribute  to  the  development  of  air  trans¬ 
portation.  The  principal  basis  for  such  findings  should 
have  been  their  actual  experience.  Almost  in  passing  the 
majority  noted  that  two  of  the  applicants  showed  corporate 
profits  for  the  last  half  of  1948.  But  this  hardly  shows  any 
prospect  of  profitable  freight  operations  in  light  of  the 
fact  next  noted  by  the  Board — that  the  profit  was  at¬ 
tributable  entirely  to  non-freight  operations,  and  freight 
service  continued  to  be  offered  by  both  applicants  at  sub¬ 
stantial  losses.  (App.  II,  1466-67)  After  ignoring  this 
very  material  issue  completely  in  its  tentative  opinion,  the 
majority  added  this  paragraph  to  its  final  opinion,  which 
presumably  was  intended  to  cure  the  deficiency : 

“We  believe,  however,  that  with  ingenious  and  ener¬ 
getic  application  to  the  proper  realization  of  the  traffic 
potential,  there  is  ample  reason  to  conclude  that  these 
carriers  will  achieve  economic  and  profitable  opera¬ 
tions  prior  to  the  expiration  of  the  temporary  period 
for  which  the  certificates  are  being  awarded.”  (App. 
II,  1482) 

This  guarded  expression  of  hope  certainly  cannot  serve 
either  as  an  analysis  of  the  applicants’  experience  or  as  a 
finding  as  to  the  probability  of  their  conducting  successful 
operations  in  the  future.  It  attempts  neither  to  examine 
what  the  applicants  have  done,  nor  to  determine  why  their 
operations  have  been  conducted  at  continuing  serious  losses. 
Nor  does  it  offer  any  reason  or  suggestion  of  a  reason  as 
to  why  operations  that  have  been  so  universally  unsuc¬ 
cessful  will  upon  certification  become  profitable.  After 
reams  of  evidence  and  months  of  hearings  devoted  to  these 


applications,  this  expert  body  could  only  express  a  qualified 
belief  that  there  is  ample  reason  to  conclude  that  the  opera¬ 
tions  in  question  can  be  put  on  a  sound  basis.  Apparently 
the  reason  was  not  ample  enough  to  bear  articulation.  This 
is  the  very  kind  of  finding  that  §8(b)  of  the  Administrative 
Procedure  Act  prohibits.  The  Courts  have  consistently  held 
that  findings  in  general  language  unsupported  by  reasons 
in  support  thereof  cannot  validate  an  administrative  order. 
Every  agency  has  an  obligation  both  to  the  parties  and  the 
reviewing  court  to  show  the  basis  of  its  findings.  The  path 
from  the  evidence  to  the  findings  must  be  indicated.  Florida 
v.  United  States ,  282  U.  S.  194,  213,  215  (1931) ;  Heitmeyer 
v.  Federal  Communications  Commission,  68  App.  D.  C.  180, 
186,  95  F.  2d  91,  97  (1937) ;  Missouri  Broadcasting  Co.  v. 
Federal  Communications  Commission,  68  App.  D.  C.  154, 
156, 94  F.  2d  623,  625-26  (1937) ;  Fine  and  Jackson  Trucking 
Corporation  v.  United  States ,  65  F.  Supp.  443, 444  (D.  N.  J. 
1946). 

B.  The  Majority  Failed  to  Make  Adequate  Findings  as  to 
the  Economic  Requirement  for  the  Extensive  Duplica¬ 
tion  of  Existing  Air  Services  Resulting  From  its  De¬ 
cision 

In  the  Declaration  of  Policy  in  §2  of  the  Act  the  Board  is 
directed  to  consider  in  determining  public  convenience  and 
necessity  “competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system’  ’  adapt¬ 
ed  to  the  needs  of  commerce,  the  postal  service,  and  the 
national  defense.  Excessive  duplication  of  air  routes  that 
was  threatening  to  ruin  the  nation’s  air  transport  system 
was  one  of  the  principal  factors  leading  to  enactment  of  the 
Civil  Aeronautics  Act.  The  Committee  on  Commerce  of  the 
Senate,  reporting  in  favor  of  the  legislation,  said: 

“Competition  among  air  carriers  is  being  carried  to  an 
extreme,  which  tends  to  jeopardize  the  financial  status 
of  the  air  carriers  and  to  jeopardize  and  render  unsafe 
a  transportation  service  appropriate  to  the  needs  of 
commerce  and  required  in  the  public  interest,  in  the 
interests  of  the  Postal  Service,  and  of  the  national  de- 
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fense.  Aviation  in  America  today,  nnder  present  laws, 
is  unsatisfactory  to  investors,  labor,  and  the  air  car¬ 
riers  themselves.  *  ’  (S.  Kept.  No.  1661,  75th  Cong.,  3rd 
Sess.  2  (1938)) 

Consequently,  the  Board  was  expressly  directed  by  Con¬ 
gress  to  weigh  proposals  for  new  services  and  to  certificate 
only  such  additional  service  as  was  necessary  to  assure  a 
sound  air  transport  system. 

Certainly  in  this  case,  where  the  certificates  granted  re¬ 
sulted  in  the  most  extensive  duplication  of  existing  services 
in  the  history  of  the  Act,  the  adequacy  of  the  existing  sys¬ 
tem  and  the  economic  justification  and  requirement  for  the 
new  services  were  very  material  issues.1  One  of  the  rea¬ 
sons  the  Board  reopened  the  record  in  this  proceeding  was 
to  receive  evidence  of  the  freight  operations  of  the  certifi¬ 
cated  air  carriers.  But  one  will  examine  the  majority’s 
opinion  in  vain  for  even  an  awareness  of  that  evidence. 
The  record  shows  that  all  16  of  the  certificated  trunkline 
carriers  provide  freight  service  between  every  point  on 
their  respective  systems.2 *  Nine  of  the  largest  offer  freight 
service  both  in  planes  that  carry  passengers,  mail  and  ex¬ 
press  (commonly  called  combination  planes)  and  in  planes 
which  have  capacities  up  to  20,000  pounds  and  carry  prop¬ 
erty  only.  The  remainder  of  the  carriers,  principally  the 
smaller  ones  with  regional  systems,  operate  only  combi¬ 
nation  planes.  (App.  V3H,  6005-68)  The  record  shows  the 
vast  economies  inherent  in  the  carriage  of  freight  in  com¬ 
bination  planes  whenever  possible.8  It  shows  that  ever 
since  equipment  has  become  available  through  the  com¬ 
pletion  of  the  post-war  expansion  program  the  certificated 
air  carriers  have  increased  their  freight  business  several 
hundred  percent.4  It  shows  that  the  certificated  carriers 

1  The  Examiners  found:  “The  total  amount  of  competitive  air  service  con¬ 
templated  by  the  proposals  in  this  proceeding  appears  to  far  surpass  that  of 
any  case  previously  before  the  Board.  *  ’  (App.  I,  493) 

2  in  addition  to  18  smaller  feeder  lines  which  also  provide  freight  service 
in  conjunction  with  their  passenger  and  mail  operations. 

*  App.  IV,  2410;  VI,  4227-34;  see  also  II,  982-83. 

4  App.  VIE,  5413  &.  5449  ft,  5705  if,  5772  ft,  5739  ft,  5756  ff,  5790  ff. 
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provide  a  nationwide  freight  service  in  both  combination 
and  all-cargo  planes  to  every  significant  point  in  the  United 
States.1 2  To  superimpose  on  that  system  four  more  car¬ 
riers  authorized  to  carry  traffic  only  in  all-cargo  planes 
can  only  dilute  the  traffic  available  to  all  and  seriously 
weaken  the  entire  system  to  the  detriment  of  both  the 
public  and  the  carriers  in  violation  of  the  Civil  Aeronautics 
Act. 

On  this  very  material  issue — the  adequacy  of  the  exist¬ 
ing  system  and  the  justification  for  new  services — the 
majority’s  opinion  is  wholly  inadequate.  Its  principal 
effort  in  that  direction  is  to  note  that  seven  of  the  sixteen 
permanently  certificated  carriers  did  not  schedule  all-cargo 
flights  in  September,  1948.  (App.  II,  1470)  Certainly  the 
majority  should  have  determined  whether  the  traffic  over 
those  seven  carriers’  routes  justified  all-cargo  flights,  and 
whether  any  of  the  applicants  had  provided  service  or 
proposed  to  provide  all-cargo  service  over  those  seven  car¬ 
riers’  system.  Finally,  the  Board  should  have  given  some 
consideration  to  the  service  currently  provided  by  the  car¬ 
riers  that  operate  over  the  routes  granted  to  the  applicants. 
For  example,  between  New  York  and  Chicago,  four  perma¬ 
nently  certificated  carriers  provide  18  all-cargo  flights 
daily  and  substantial  additional  capacity  in  approximately 
100  combination  flights  they  operate  between  those  cities.8 
The  majority  made  no  effort  to  inquire  into  the  adequacy  of 
the  service  provided  by  those  four  carriers,  but  certificated 
two  more  to  provide  the  same  service.  Rationalizations  as 
to  the  desirability  of  having  the  four  new  carriers  as  a 
yardstick  for  costs  or  efficiency  cannot  substitute  for  solid 
factual  findings  as  to  the  economic  justification  for  the 
services  proposed  by  those  carriers.  This  is  the  first  time 
in  the  history  of  the  Civil  Aeronautics  Act  that  the  Board 
has  certificated  new  services  without  a  painstaking  analy¬ 
sis  of  the  service  already  available. 

The  majority  opinion  shows  no  regard  for  the  ability  of 
the  air  transport  services  already  certificated  to  accom- 


1  App.  vm,  5808-6068;  see  also  App.  II,  947-51,  955-58,  961. 

2  App.  Vm,  6010,  6011,  6015,  6021,  6023,  6043-48,  6050-53. 


plish  the  objectives  of  the  Civil  Aeronautics  Act.  Freight 
service  to  720  of  the  most  important  traffic  centers  in  the 
country  has  already  been  authorized  and  is  provided  by 
one  or  more  of  16  permanently  certificated  and  18  tem¬ 
porarily  certificated  carriers.  The  existence  of  these 
services  was  not  something  the  majority  could  ignore.  It 
was  not  enough  that  the  majority  be  impressed  by  the  de¬ 
sirability  of  carriers  devoting  their  entire  energies  to 
freight.1  No  matter  how  convinced  the  majority  was  in 
this  respect,  it  was  duty  bound  to  proceed  to  an  examina¬ 
tion  of  all  the  other  material  issues  in  the  case.  Such 
enormous  power  is  lodged  in  administrative  agencies  and 
they  are  so  free  from  substantive  review  that  it  is  an  es¬ 
sential  safeguard  that  they  be  at  least  required  to  meet 
every  material  issue  in  the  case.  That  is  the  requirement 
of  Section  8(b)  of  the  Administrative  Procedure  Act — all 
decisions  shall  include  a  statement  of  findings  on  all  ma¬ 
terial  issues  of  law  and  fact.  Certainly  the  adequacy  of 
existing  services  and  the  requirement  for  new  services  are 
material  issues  under  a  statute  that  charges  the  Board 
with  fostering  sound  economic  conditions  in  air  transpor¬ 
tation  and  promoting  efficient  and  economic  air  services. 

C.  The  Majority  Failed  to  Make  Adequate  Findings  as  to 
the  Requirements  of  the  Public  Convenience  and  Neces¬ 
sity  for  Additional  Service  Between  the  Cities  Certifi¬ 
cated  to  the  Four  Applicants 

When  the  Civil  Aeronautics  Act  was  passed  in  1938  the 
air  mail  routes  then  in  existence  were  recognized  and  con¬ 
tinued  by  the  so-called  “grandfather  clause ’ ’  of  the  Act — 
§401  (e).  To  the  Board  was  entrusted  the  responsibility 

^  The  fact  was,  as  the  Board  well  knew,  that  the  only  applicants  that  were 
able  to  stay  in  business  during  the  experimental  period  did  not  devote  their 
entire  energies  to  freight,  and  the  earnings  they  acquired  from  directing  their 
energies  elsewhere  were  the  only  means  by  which  they  were  able  to  stay  in  the 
freight  business.  (App.  n,  829-32,  1159-60,  1540-41;  IV,  2835,  2838,  2948, 
2959-60,  2975,  2979,  2984,  2988-90;  V,  3705)  Moreover,  one  of  the  cargo 
specialists  whose  application  was  granted  here  received  authority  from  the 
Board  to  engage  in  overseas  passenger  operations  even  before  this  order  and 
opinion  became  final.  (App.  II,  1196;  CAB  Serial  No.  £-2817,  May  12,  1949) 


of  improving  and  augmenting  the  nation's  air  service  pat¬ 
tern.  As  each  application  has  been  presented,  the  Board 
has  considered  the  proposal,  determined  what  new  or  im¬ 
proved  service  for  the  public  it  offers,  and  weighed  that 
against  possible  harm  to  existing  carriers.  In  each  case 
it  has  examined  the  characteristics  of  the  cities  between 
which  new  service  was  proposed  to  determine  whether  they 
require  the  service.  An  illustration  of  the  manner  in 
which  the  Board  has  hitherto  carried  out  such  a  statutory 
examination  is  found  in  the  West  Coast  Case ,  6  C.  A.  B.  961 
(1946).  There  a  large  and  important  area  of  the  country 
was  involved.  But  the  Board  looked  in  detail  to  need  for 
the  proposed  services  between  each  pair  of  cities.  It  took 
up  in  turn,  and  made  findings,  and  gave  supporting  reas¬ 
ons  as  to  whether  service  was  required  between  Los  An- 
geles-San  Francisco,  Palm  Springs-San  Bernardino,  San 
Diego-Los  Angeles,  San  Francisco-iSeattle,  San  Francisoo- 
Reno-Boise-Butte,  Portland-Seattle,  Great  Falls-Seattle 
and  Las  Vegas-San  Francisco.  The  same  detailed  con¬ 
sideration  demanded  by  the  Civil  Aeronautics  Act  is  found 
in  Cincinnati-New  York  Additional  Service ,  8  C.  A.  B.  152 
(1947) ;  Great  Lakes  Area  Case,  8  C.  A.  B.  360  (1947) ;  and 
the  Mississippi  Valley  Case ,  8  C.  A.  B.  726  (1947).  In  this 
latter  case  the  Board  correctly  asserted  the  guiding  prin¬ 
ciple  that  *  ‘the  public  convenience  and  necessity  must  be 
found  to  require  a  proposed  new  route  or  service  before 
it  can  be  authorized ’  \  (8  C.  A.  B.  at  734) 

This  was  the  function  that  the  Congress  created  an  ex¬ 
pert  agency  to  perform.  It  stated  its  intention  to  assure 
an  air  transport  system  adequate  to  meet  the  needs  of 
the  nation's  commerce,  the  national  defense  and  the  postal 
system,  and  charged  the  Board  with  fashioning  that  sys¬ 
tem  in  accordance  with  the  standards  of  public  convenience 
and  necessity  and  upon  the  basis  of  evidence  of  record. 
That  function  cannot  be  discharged  by  an  assertion  that 
cargo  specialists  would  benefit  air  transportation.  The 
Board  must  find  with  specificity  and  in  accordance  with 
the  evidence  of  record  where  new  service — of  any  charac¬ 
ter — can  be  beneficially  and  economically  provided.  The 
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majority’s  “findings”  here  as  to  the  cities  to  be  certifi¬ 
cated  to  the  applicants  are  woefully  inadequate.  For  ex¬ 
ample, — it  came  to  the  conclusion  that  “  Minneapolis-St. 
Paul  is  a  large  metropolitan  center  and  warrants  inclusion 
as  an  intermediate  point  on  Route  A,  and  terminal  point 
for  Route  C.  Denver,  Colorado  similarly  is  justified  as 
an  intermediate  stop  on  Route  A  .  .  .  Kansas  City, 
Mo.  will  be  included  on  the  basis  of  its  importance  as  an 
industrial  and  distribution  center.”  (App.  II,  1494)  All 
that  it  did  was  name  the  major  cities  of  the  country  and 
certificate  the  applicants  to  operate  between  them. 

The  generalizations  it  applied  to  the  cities  designated 
for  certification  here  is  in  sharp  contrast  to  the  examina¬ 
tion  of  each  city’s  characteristics  the  Board  has  under¬ 
taken  in  passing  upon  other  applications.  The  mere  state¬ 
ment  that  a  city  was  a  “center  of  industrial  production” 
was  sufficient  here.  Such  a  finding  is  wholly  unresponsive 
to  the  evidence  of  record  with  respect  to  a  city’s  need  or 
lack  of  need  for  new  or  additional  air  service.  The  gen¬ 
erality  of  these  so-called  findings  appears  further  from 
the  ease  with  which  the  majority  in  its  final  opinion  in¬ 
creased  the  list  of  northeast  cities  proposed  in  its  tentative 
decision  by  simply  adding  the  city  of  Richmond.1  Every¬ 
thing  the  Board  had  found  with  respect  to  the  22  other 
cities  fitted  Richmond — and  could  as  well  have  fitted  any 
of  80  other  cities  in  the  area.  The  “reasons”  advanced 
by  the  majority  in  support  of  the  cities  designated  for  cer¬ 
tification  can  be  found  in  any  atlas  or  civic  publication. 
They  reflect  no  expert  judgment,  and  no  analysis  of  the 
evidence  of  record.  If  they  are  adequate,  there  is  little 
value  in  requiring  a  hearing  and  permitting  introduction 
of  evidence. 

The  majority’s  action  fails  completely  to  discharge  the 
Board’s  function  under  the  Act,  and  is  wholly  inconsistent 
with  the  Board’s  own  conception  of  its  function  as  illus¬ 
trated  by  its  action  in  other  cases.  Not  only  did  the  ma¬ 
jority  fail  to  relate  its  selection  of  cities  to  the  evidence 
of  record,  but  it  went  on  to  certificate  service  between  lit- 


l  App.  n,  1146,  1149,  1565,  1568. 
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erally  thousands  of  pairs  of  cities  without  any  finding  as 
to  whether  the  traffic  presently  moving  between  those  cities, 
or  expected  to  move  between  them,  could  possibly  require 
the  service  of  one  or  more  additional  carriers.  For  exam¬ 
ple,  one  result  of  the  majority’s  decision  is  to  add  two 
carriers  to  the  four  already  certificated  and  operating  be¬ 
tween  New  York  and  Detroit.1  But  only  a  matter  of  three 
months  before  this  decision  the  Board  instituted  an  in- 
vestigation  to  determine  whether  an  excessive  amount  of 
service  was  not  already  being  provided  between  New  York 
and  Detroit,  and  to  determine  whether  one  or  more  of  the 
four  carriers  operating  there  should  not  have  their  au¬ 
thority  suspended  or  revoked.  (Order  Serial  No.  2482, 
dated  February  21,  1949;  App.  II,  1185)  This  is  irre¬ 
sponsible  action  that  fails  to  fulfill  the  Board’s  obligation 
under  the  Civil  Aeronautics  Act.  If  the  majority  had 
examined  the  quality  and  quantity  of  service  provided  be¬ 
tween  New  York  and  Detroit,  it  could  not  rationally  have 
concluded  that  the  public  convenience  and  necessity  re* 
quired  two  more  carriers. 

Another  example  of  wholly  arbitrary  action  without  any 
basis  in  the  record  is  the  majority’s  certification  of  Slick 
Airways,  Inc.  to  operate  between  Phoenix,  Arizona,  and  54 
other  cities  throughout  the  United  States.  Phoenix  now 
receives  service  from  and  to  practically  every  one  of  those 
cities  by  two  carriers.  The  record  shows  that  the  total 
freight  generated  at  Phoenix  and  moving  to  all  cities  was 
approximately  600  lbs.  a  day.  (App.  VJL1,  5167,  App.  VIII, 
5373)  The  majority  gave  no  consideration  to  the  volume 
of  traffic  that  Phoenix  had  generated  in  the  past,  or  to  the 
volume  it  might  be  expected  to  generate  in  the  future. 
On  the  strength  of  an  assertion  that  Phoenix  is  an  “agri¬ 
cultural  center,”  and  wholly  without  regard  to  its  traffic 
history  or  potentiality,  an  additional  carrier  will  be  added 
to  the  two  already  operating  between  Phoenix  and  most 
major  cities  in  the  country.  There  was  simply  no  evidence 
of  record  upon  which  the  certification  of  additional  service 

1  App.  n,  1550,  1561-1562,  1564-65;  Vm,  6006-11,  6015,  6021-23,  6040-41, 
6050-53. 
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to  Phoenix  could  be  based.  This  error  the  majority  re¬ 
peated  countless  times.  Between  Los  Angeles  and  Louis¬ 
ville,  where  two  carriers  already  offer  service,  the  Board 
added  another.1  Between  San  Francisco  and  South  Bend 
three  carriers  already  provide  direct  service.  The  ma¬ 
jority  added  two  more.2 

The  majority  has  not  made  the  necessary  findings  as  to 
the  requirement  for  additional  service  between  each  of  the 
pairs  of  cities  where  it  has  so  freely  granted  operating 
authority.  It  has  in  one  broad  sweeping  action  certifi¬ 
cated  one  or  two  more  carriers  to  operate  between  approx¬ 
imately  1,000  pairs  of  cities  where  air  service  is  already 
provided.3  This  action  has  been  taken  without  inquiry 
into  the  traffic  need  for,  or  economic  ability  of,  those  cities 
to  support  such  service.  The  majority  has  abdicated  the 
very  responsibility  entrusted  to  it  by  Congress.  In  lieu 
of  examination  of  the  factual  evidence  of  record  to  deter¬ 
mine  how  much  new  air  service  the  public  convenience  and 
necessity  require,  the  majority  has  offered  broad  generali¬ 
zations  unrelated  to  the  evidence  of  record.  Its  order  is 
supported  only  by  those  generalizations  and  should  be  set 
aside  for  failure  to  examine  the  traffic  needs  and  poten¬ 
tialities  of  each  of  those  cities  and  to  make  adequate  spe¬ 
cific  findings  with  respect  thereto. 


it 


THE  MAJORITY’S  ESTIMATE  OF  AIR  FREIGHT  PO¬ 
TENTIAL  IS  NOT  BASED  UPON  RELIABLE,  PRO¬ 
BATIVE,  SUBSTANTIAL  EVIDENCE  AND  DOES 
NOT  SUPPORT  THE  ORDER  GRANTING  CERTIFI¬ 
CATES  TO  THE  FOUR  APPLICANTS 

Examination  of  the  majority’s  opinion  makes  unmistak¬ 
ably  clear  that  the  estimate  of  freight  potential  is  the  cor¬ 
nerstone  of  its  decision.  It  utilized  this  estimate  as  a 
major  premise  in  such  consideration  as  it  gave  to  the  other 


lApp.  n,  1564,  1565;  Vm,  6014,  6043-48. 

2App.  n,  1561-62,  1564-65;  VTH,  6003-04. 

3App.  H,  1561-62,  1564-65,  1567-68,  1570;  VUI,  5999-6068. 


factors  involved  in  the  case.  Its  justification  for  the  ple¬ 
thora  of  new  services  certificated  was: 

“In  view  of  the  size  of  that  potential,  as  reasonably 
estimated  on  the  present  record,  there  is  reason  to  be¬ 
lieve  that,  if  a  limited  number  of  all-cargo  carriers 
which  are  now  operating  should  be  certificated,  they 
will  continue  to  develop  their  traffic  from  the  cargo 
potential  rattier  than  by  diversion  from  the  certificated 
carriers.”  (App.  II,  1468)  (Emphasis  added) 

The  distinction  it  drew  between  mail  service,  for  which 
the  present  air  transport  system  was  found  entirely  ade¬ 
quate,  and  freight  service,  for  which  new  extensive  cer¬ 
tifications  were  thought  to  be  required,  was  i 

“The  potential  market  appears  to  be  sufficient  to  sup¬ 
port  economic  operations  by  the  carriers  we  are  cer¬ 
tificating”.  (App.  II,  1478)  (Emphasis  added) ; 


“If  experience  during  this  developmental  period 
proves  that  the  estimates  of  potential  traffic  have  been 
overly  optimistic  and  that  operations  cannot  be  eco¬ 
nomically  conducted  without  mail  pay,  then  one  of  the 
basic  reasons  underlying  our  decision  herein  will  have 
disappeared.”  (App.  II,  1478)  (Emphasis  added) 

If  the  majority’s  estimate  is  not  supported  by  evidence 
of  record  or  if  it  fails  to  meet  the  issues  before  the  Board, 
the  order  granting  certificates  of  convenience  and  neces¬ 
sity  must  be  set  aside. 


A.  The  Majority  Rejected  the  Evidence  of  Record  and  Its 
Estimate  of  Potential  is  Based  upon  Statistics  and  Cal¬ 
culations  Undisclosed  in  the  Opinion  or  the  Record 

The  majority’s  detailed  and  elaborate  examination  of  the 
air  freight  potential  stands  out  in  sharp  contrast  to  the 
consideration  it  gave  all  other  issues.  But  the  estimate 
which  it  finally  adopted  is  erroneous  in  two  respects;  (1) 
it  fails  to  give  weight  to  the  most  probative  evidence — the 
actual  movement  of  air  freight,  and  (2)  the  traffic  factors 


upon  which  the  majority  does  rely  in  constructing  its  es¬ 
timate  are  nowhere  a  matter  of  record. 

The  very  process  by  which  the  majority  developed  its 
estimate  of  1,000,000,000  ton  miles  serves  to  make  clear  its 
error.  First,  it  rejected  the  projections  npon  which  the 
applicants  based  their  cases  and  which  predicted  that 
astronomical  volumes  of  freight  wonld  be  realized  in  a 
very  short  time: 

“These  estimates  of  potential  serve  principally  to 
indicate  the  great  disparity  between  future  prospects 
for  air  freight  as  envisioned  by  the  persons  and  or¬ 
ganizations  there  represented.  With  average  rates  in 
the  region  of  14  to  20  cents,  it  appears  that  all  esti¬ 
mates  for  those  years  were  overly  optimistic .”  (App. 
II,  1461)  (Emphasis  added) 

It  then  cited  the  volume  of  freight  actually  moving  by  air, 
115,000,000  ton  miles  in  1948,  and  projected  it  for  future 
years  at  the  same  rate  of  growth  experienced  in  1946,  1947 
and  1948.  On  this  assumption,  the  majority  noted  that  in 
1950  the  volume  could  be  expected  to  approximate  200,- 
000,000  ton  miles  and  by  1953  it  would  be  in  the  vicinity 
of  250,000,000  ton  miles.  These  figures  the  majority  also 
rejected : 

“While  we  do  not  ignore  such  a  projected  figure,  we 
believe  that  the  potential  air  freight  market  is  many 
times  greater  than  this  volume  of  traffic.”  (App.  II, 
1459) 

Nowhere  did  the  majority  offer  reasons  as  to  why  the 
freight  potential  was  so  much  greater  than  actual  ex¬ 
perience  indicated.  Moreover,  it  ignored  all  the  factors 
bearing  on  the  freight  business  during  the  past  few  years 
which  greatly  inflated  the  volume  transported.  Among 
those  factors  were:  (1)  The  post-war  era  was  character¬ 
ized  by  clogged  transportation  systems  and  an  intense  and 
prolonged  sellers7  market.  The  result  was  that  transpor¬ 
tation  expense  was  of  little  concern  to  the  buyer  who  want¬ 
ed  the  goods  and  was  often  willing  to  pay  air  rates  in  excess 
of  normal  truck  or  rail  rates.  These  abnormal  conditions 
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had  disappeared  by  1949  and  the  remarkable  growth  of 
freight  volume  in  the  preceding  years  could  not  be  ex¬ 
pected  to  continue.  (2)  An  unusually  large  number  of 
freight  carriers  were  doing  business  during  this  period — 
not  only  those  32  holding  certificates  of  public  convenience 
and  necessity,  but  all  the  applicants  in  the  freight  case,  as 
well  as  hundreds  of  others  operating  one,  two  or  even  a 
dozen  war  surplus  planes  on  an  irregular  basis.  With  so 
many  operations  and  such  a  burst  of  activity  there  was 
bound  to  be  an  abnormal  freight  movement.  But  again  by 
1949,  the  numbers  had  dwindled  with  the  return  to  nor¬ 
malcy.  Only  two  of  the  freight  applicants  were  still  con¬ 
ducting  any  substantial  operations,  and  practically  all  the 
irregulars  had  abandoned  the  freight  business.  (3)  The 
final  factor  which  greatly  influenced  the  growth  of  freight 
volume  in  the  period  1946-1949  was  the  rate  level.  The 
majority  referred  to  the  Rate  Investigation  which  the 
Board  conducted  and  which  resulted  in  establishing  a  min¬ 
imum  rate  of  between  161  and  131  a  ton  mile  depending 
upon  the  size  and  distance  of  the  shipment.  (App.  n,  1461) 
But  this  minimum  became  effective  only  during  the  last 
half  of  1948.  Prior  to  that  time  rates  as  low  as  and  l(ty 
a’  ton  mile  were  regularly  offered  and  unquestionably  ac¬ 
counted  for  a  large  part  of  the  volume  moving  by  air.1  The 
bankruptcies  and  excessive  losses  suffered  by  the  appli¬ 
cants  further  attest  to  the  uneconomic  rates  in  effect  The 
majority  recognized  that  “volume  and  rates  are  closely 
related,”  yet  it  rejected  as  being  too  low  a  rate  of  growth 
which  most  certainly  had  resulted  in  large  part  from  a 
rate  level  which  the  Board  itself  had  already  found  un¬ 
reasonably  low  and  had  required  all  carriers  to  raise ! 

Having  thus  rejected  the  applicants ,  estimates  as  proven 
demonstrably  wrong  by  actual  experience,  and  actual  ex¬ 
perience  as  reflecting  far  too  slow  a  rate  of  growth — for 
reasons  never  given — the  majority  turned  to  the  traffic 
carried  by  the  Railway  Express  Agency  on  the  railroads 
to  construct  an  estimate.  This  estimate  was  contaminated 

1  App.  m,  1790;  VI,  2704,  2707;  VII,  4589,  4593,  4647,  4649-50,  4654, 
4915,  4927. 
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neither  by  estimates  of  witnesses  nor  by  actual  experience , 
nor  by  amy  evidence  of  record.  It  was  entirely  a  creation 
of  the  majority  of  the  Board.  Its  estimate  was  that  there 
was  an  air  freight  potential  of  1,000,000,000  ton  miles.1 
Succeeding  paragraphs  attempt  to  follow  the  majority 
through  its  calculation.  But  one  fact  is  immediately  and 
inescapably  clear.  The  final  figure  of  1,000,000,000  ton 
miles  is  pulled  out  of  the  air.  Notwithstanding  the  ma¬ 
jority’s  prolific  citation  of  statistics,  its  arithmetical  com¬ 
parisons  and  geometric  projections,  the  final  estimate  is 
just  a  round  figure.  It  is  impossible  to  total  the  areas  of 
freight  potential  explored  by  the  majority  and  arrive  at 

I, 000,000,000  ton  miles. 

The  majority  embarked  on  its  estimate  with  a  compari¬ 
son  of  air  freight  rates  and  first  class  rail  express  rates 
over  various  distances.  Its  comparison  showed  that  air 
rates  were  lower  than  rail  express  for  distances  up  to  500 
miles  and  higher  for  distances  in  excess  of  500  miles.  (App. 

II,  1463)  From  this  comparison  the  majority  derived  a 
basic  premise : 

* 1  Considering  the  time  savings  by  air  freight  and 
these  rate  comparisons,  we  find  that  a  substantial  por¬ 
tion  of  the  volume  of  railway  express  moving  over  300 
miles  at  first  class  rates — 768  million  ton-miles — is  air 
freight  potential  even  at  present  air  freight  rate  lev¬ 
els.”  (App.  II,  1463) 

This  768  million  ton  miles — or  rather  “a  substantial  por¬ 
tion”  of  it — is  the  only  figure  actually  cited  by  the  ma¬ 
jority  as  a  component  of  its  estimate.  Where  does  it 
come  from?  The  majority’s  opinion  points  to  no  source 
whatsoever.  Diligent  search  of  the  record  has  failed  to 
reveal  any  basis  for  this  figure  which  is  absolutely  vital  to 
the  majority’s  potential  estimate.  This  glaring  deficiency 
was  called  to  the  Board ’s  attention  in  exceptions  to  its  Ten¬ 
tative  Decision.  (App.  n,  1181)  But  the  basis  for  the 


i  The  freight  actually  moving  by  air  which  the  majority  rejected  completely 
in  its  estimate  was  in  the  neighborhood  of  115,000,000  ton  miW  (App.  IT, 
1458) 
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figure  remains  undisclosed.  If  the  key  figure  in  the  in¬ 
volved  computation  made  by  the  majority  to  support  its, 
potential  estimate  has  no  basis  in  the  record,  certainly  the 
estimate  cannot  qualify  as  being  based  upon  substantial 
evidence. 

The  majority’s  estimate  that  a  substantial  portion  of 
first  class  rail  express  moving  over  300  miles  is  air  freight 
potential  suffers  from  other  serious  errors.  (1)  Its  own  * 
comparison  of  air  freight  and  rail  express  rates  fails  to 
support  its  conclusion.  Actually  it  is  only  for  distances 
less  than  300  miles  that  air  freight  enjoys  any  significant 
rate  advantage  over  rail  express — according  to  the  major¬ 
ity’s  comparison.  From  300  to  500  miles,  air  freight  enjoys 
a  much  smaller  rate  advantage;  and  above  500  miles,  rail 
express  has  a  substantial  rate  advantage  over  air  freight. 
Yet  the  majority  predicted  that  the  very  traffic  on  which 
rail  express  had  the  greatest  rate  advantage  would  be 
diverted  to  air  freight  in  quantity.  (2)  In  calculating 
rail  express  traffic,  the  majority  did  not  use  actual  expe¬ 
rience,  but  projected  that  traffic  to  “some  future”  year. 

It  began  with  rail  express  traffic  in  the  year  1939—1.7 
billion  ton  miles — the  only  actual  figure  used  in  the 
entire  calculation.  Then  it  projected  this  actual  traffic 
“to  a  future  year,  on  the  basis  of  a  conservative  esti¬ 
mate  of  national  disposable  income”  and  concluded  that 
such  a  projection  “indicates  a  probable  volume  of  2.5 
billion  ton  miles.”1  (App.  II,  1463)  It  is  this  2.5  billion 
ton  mile  figure  which  in  turn  serves  in  some  undisclosed 
manner  as  the  basis  for  the  “substantial  portion  of  768 
million  ton  miles”  finally  adopted  as  the  freight  potential 
from  rail  express  traffic.  Can  the  majority  indulge  in 
such  projections  upon  projections  without  even  disclosing 
the  basis  of  their  calculations?  Does  the  substantial  evi- 
dence  rule  mean  only  that  an  agency  must  start  with  a  re¬ 
liable  figure,  and  is  thereafter  free  to  indulge  in  such  pro¬ 
jections  and  such  estimates  as  it  pleases? 

l  in  sharp  contrast  to  the  majority’s  optimism  as  to  increased  rail  express 
traffic  in  “some  future”  year,  the  fact  is  that  in  1948  rail  express  lees-than- 
carload  traffic  showed  absolutely  no  increase  over  1939.  Increased  Express 
Bates  and  Charges ,  1946,  273  IOC  231,  249  (1948). 
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This  freight  potential  that  the  majority  somehow  con¬ 
jured  out  of  1939  rail  express  traffic  is  not  an  unimportant 
figure.  It  is  not  a  calculation  indulged  in  merely  for  con¬ 
firmation  or  illustration.  It  is  the  very  basis'  of  the  ma¬ 
jority’s  decision  on  this  extremely  important  issue.  It  is 
the  majority’s  answer  to  all  the  sound  considerations  of 
public  utility  regulation  that  demand  denial  of  these  ap¬ 
plications.  Nonetheless,  the  essential  elements  of  the  es¬ 
timate  remain  hidden.  They  are  disclosed  neither  in  the 
opinion  nor  in  the  record. 

The  freight  potential  which  the  majority  purports  to 
find  in  addition  to  the  “substantial  portion  of  768  million 
ton  miles”  from  rail  express  remains  unidentified.  It 
ruled  out  traffic  that  has  historically  moved  by  rail  both 
in  carload  and  in  less  than  carload  service,  and  in  carload 
rail  express,  and  via  motor  carriers.  However,  it  as¬ 
serted  that  there  are  “special  areas  within  the  field  of 
existing  surface  traffic”  where  “special  opportunities  exist 
for  the  future  growth  and  expansion  of  air  freight  traffic.” 
(App.  II,  1464)  The  closest  it  came,  however,  to  giving 
content  to  this  forecast  of  “special”  opportunities  is  brief 
reference  to  newspapers,  cut  flowers  and  wearing  apparel, 
and  a  discussion  of  fresh  fruits  and  produce.  But  as  to 
none  of  them  does  the  majority  even  hazard  a  guess  as- to 
the  probable  volume  in  which  they  will  move  in  the  future. 
Indeed,  in  its  only  extended  discussion,  it  carefully  recites 
the  many  factors  that  have  inhibited  and  will  inhibit  vol¬ 
ume  movement  of  fresh  produce  and  fruits.  It  concedes 
that  “the  movement  of  such  produce  to  date  has  not  been 
very  substantial”;  that  only  1.43  percent  of  such  traffic 
moves  in  rail  express  service  at  rates  between  3^  and  7i 
a  ton  mile  and  the  balance  goes  in  rail  carload  service  at 
even  lower  rates  (compared  to  air  rates  of  13^-16^) ;  that 
“we  are  inclined  to  agree  with  those  who  foresee  a  pro¬ 
tracted  period  of  experiment  and  promotion  before  a  ma¬ 
terial  penetration  of  the  travel  market  in  fruits  and  vege¬ 
tables  can  be  accomplished.”  (App.  n,  1416)  In  short  it 
acknowledged  all  the  valid  reasons  supported  by  evidence 
of  record  as  to  why  fruits  and  produce  could  not  reason- 
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ably  be  expected  to  move  by  air  in  volume  nnder  present 
conditions — and  then  offered  its  own  conclusion  notwith¬ 
standing  that  they  represented  a  substantial  source  of 
freight  potential.  It  offered  no  reasons  in  support  of  its 
conclusion.  Can  this  Board  or  any  other  agency  dispose 
of  the  evidence  of  record  by  merely  stating  its  disagree¬ 
ment  without  supporting  reasons  therefor? 

Any  projection  into  the  future  is  fraught  with  uncer¬ 
tainties  and  is  not  less  so  because  made  by  experts  such 
as  a  majority  of  the  Board.  Petitioner’s  claim  of  error 
here  is  not  that  the  majority’s  projection  has  been  proven 
wrong,  nor  that  the  majority  was  unable  to  make  a  com¬ 
pletely  accurate  projection.  Petitioner  concedes  that 
proper  disposition  of  these  applications  requires  that  the 
Board  form  a  judgment  as  to  the  volume  of  freight  traffic 
likely  to  move  in  the  near  future.  But  that  judgment  must 
have  a  sound  basis  in  reliable,  factual  evidence  of  record. 
It  must  reflect  actual  experience  and  reasonable  proba¬ 
bilities.  The  majority’s  estimate,  far  from  reflecting  the 
evidence  of  record,  is  offered  notwithstanding  that  evi¬ 
dence.  The  Board’s  expertise  must  come  into  operation 
-in  weighing  the  imponderables  involved  in  any  decision 
as  to  the  future.  But  it  may  not  reject  estimates  as  being 
overly  optimistic,  and  disregard  actual  experience  because 
it  believes  the  traffic  growth  for  some  unexplained  reason 
should  be  greater,  and  then  concoct  an  estimate  of  its  own, 
never  disclosing  the  source  of  its  figures  or  the  basis  of 
its  projections. 

B.  The  Majority’s  Overall  Estimate  of  Air  Freight  Poten¬ 
tial  does  not  Justify  the  Specific  Operating  Bights 
Granted  by  its  Order 

The  sole  significance  of  an  estimate  of  potential  in  this 
proceeding  is  to  indicate  whether  the  services  proposed  by 
the  applicants  can  be  economically  justified.  But  the  ma¬ 
jority  never  attempted  to  relate  its  1,000,000,000  ton  miles 
estimate  to  the  services  which  any  one  of  the  applicants 
proposed,  or  which  were  certificated.  All  that  the  major¬ 
ity  predicted  was  that:  (1)  in  some  undetermined  and  un- 
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ascertainable  year  in  the  fnture,  (2)  there  will  be  available 
traffic  amounting  to  1,000,000,000  ton  miles  which  could 
move  in  air  freight  service,  (3)  between  some  or  all  the 
cities  throughout  the  United  States.  This  may  constitute 
a  beginning  towards  an  assessment  of  potential  that  would 
meet  the  issues  in  this  case,  but  it  does  not  support  the 
certifications  granted. 

(1)  It  is  not  an  estimate  of  the  volume  of  traffic  that  can 
be  expected  to  move  by  air.  The  majority  pointedly  re¬ 
fused  to  make  a  traffic  forecast,  making  clear  the  distinc¬ 
tion  between  a  “forecast  of  traffic”  which  it  did  not  make, 
and  an  *  *  estimate  of  potential”  which  is  all  that  it  did 
make.  (App.  n,  1461)  This  billion  ton  miles,  therefore, 
does  not  represent  the  majority’s  expert  judgment  as  to 
the  gross  volume  of  freight  that  can  be  expected  to  move  by 
air  all  over  the  United  States  in  some  future  year.  It  rep¬ 
resents  only  the  gross  volume  of  traffic  that  the  majority 
considers  susceptible  to  movement  in  air  freight.  Just  as 
every  person  in  the  United  States  is  a  potential  air  pas¬ 
senger,  every  piece  of  property  is  a  potential  contributor 
to  air  freight  volume.  The  majority’s  figure  represents 
the  most  traffic  that  air  freight  could  possibly  attract  But 
the  Board  is  an  expert  agency  charged  with  determining 
whether  specific  services  proposed  by  applicants  can  be 
economically  justified.  There  is  a  substantial  difference 
between  the  potential — under  any  calculation — and  the  vol¬ 
ume  that  can  be  realized.  An  estimate  of  the  traffic  that 
will  be  carried  in  the  future  involves  a  weighing  of  im¬ 
ponderables,  and  a  careful  analysis  of  the  evidence  of 
record  and  the  applicants’  proposals.  But  it  is  exactly 
that  kind  of  inquiry  that  the  Board  was  created  by  Con¬ 
gress  to  perform.  The  theory  of  the  Civil  Aeronautics 
Act  is  that  all  interests  will  be  better  served  if  the  develop¬ 
ment  of  air  transportation  is  planned,  regulated  and  con¬ 
trolled  by  an  expert  group  charged  solely  with  those  tasks. 
In  the  performance  of  these  tasks  it  is  insufficient  that  the 
expert  group  conclude  merely  that  there  is  a  great  volume 
of  property  that  could  conceivably  move  by  air  under  ideal 
circumstances,  and  then  go  on  to  certificate  new  services. 


Certainly  this  expert  agency  must  at  the  minimum  deter¬ 
mine  how  mnch  of  that  potential  stands  a  reasonable 
chance  of  realization  and  whether  the  volnme  that  appears 
likely  of  realization  will  support  the  services  proposed  by 
the  applicants.  The  majority  failed  to  do  this  and  thns 
failed  to  make  an  adequate  finding  on  a  material  issue. 

(2)  The  majority* s  estimate  of  freight  potential  is  to - 
tally  unrelated  to  any  period  of  time.  The  majority  has 
said  that  at  some  time  in  the  future  there  will  be  1,000,000,- 
000  ton  miles  of  traffic  susceptible  of  movement  in  air 
freight.  For  all  that  it  has  said  in  this  opinion,  that  time 
may  be  15,  50  or  even  100  years  from  now.  But  using  this 
estimate  as  the  principal  basis  for  its  decision,  it  has  cer¬ 
tificated  four  carriers  for  a  five-year  period.  Its  estimate 
is  wholly  unrelated  to  that  five-year  period.  Nor  can  its 
failure  to  relate  the  potential  estimate  to  the  issues  before 
it  be  charged  to  oversight.  In  exceptions  to  its  tentative 
opinion  the  majority  was  in  effect  asked :  Is  it  your  expert 
judgment  based  upon  the  evidence  of  record  that  within 
the  five-year  period  over  which  you  propose  to  certificate 
these  applicants  there  will  be  a  freight  potential  of  a  bil¬ 
lion  ton  miles!  (App.  II,  1178)  Its  refusal  to  answer  the 
question  was  in  substance  an  assertion  that:  It  does  mnlrA 
any  difference  when  this  potential  will  exist.  The  mere 
fact  that  we  believe  it  will  exist  sometime  is  ample  basis 
for  certificating  these  four  applicants  for  the  next  five 
years. 

Why  go  through  the  expense  and  effort  of  presenting 
proof  and  argument  directed  at  the  issues  if  this  broadest 
of  generalizations  constitutes  an  adequate  finding  on  one  of 
the  most  important  and  specific  issues  in  the  case! 

(3)  The  majority  did  not  attempt  to  determine  the  prob¬ 
able  volume  of  traffic  between  the  cities  it  certificated  to 
receive  additional  service  from  one  or  more  of  the  appli¬ 
cants.  The  Board’s  function  in  passing  on  applications 
for  new  air  service  is  to  examine  the  record  and  select  the 
particular  carriers  to  provide  new  service  and  the  par¬ 
ticular  cities  to  receive  such  service.  The  Congress  has 
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already  painted  with  the  broad  brush  and  enunciated  the 
governmental  policy  on  civil  air  transport.  The  imple¬ 
mentation  of  that  broad  policy  requires  detailed  analysis 
of  each  application  presented  to  the  Board.  Such  analy¬ 
sis  is  wholly  lacking  in  the  majority’s  gesture  towards  po¬ 
tential  just  as  it  is  in  so  many  other  aspects  of  its  opinion. 
The  issues  presented  by  these  applications — as  concerns 
potential — are  specific.  Is  the  potential  freight  traffic  be¬ 
tween  Los  Angeles  and  New  York  such  as  to  require,  in 
accordance  with  the  public  convenience  and  necessity,  two, 
five,  or  more  carriers  in  addition  to  the  three  already 
providing  direct  service  between  those  cities?  This  issue 
was  raised  with  respect  to  countless  other  combinations  of 
cities  between  which  the  applicants  proposed  service — and 
between  which  the  Board  certificated  service.  Three  car¬ 
riers  already  provide  freight  service  between  Los  Angeles 
and  San  Francisco  on  the  one  hand  and  practically  every 
important  city  to  the  east — including  Chicago,  Detroit, 
Cleveland,  Washington,  New  York  and  Boston.1  Between 
which  of  those  pairs  of  cities,  if  any,  is  the  freight  poten¬ 
tial  such  as  to  require  two  more  carriers?  One  will  search 
the  majority’s  opinion  in  vain  for  an  analysis  or  even  a 
recognition  of  these  important  issues.  To  predict,  as  it 
did,  that  throughout  the  United  States  there  will  exist  a 
1,000,000,000  ton  miles  potential  some  time  in  the  future 
may  be  a  start  towards  resolving  the  issues  raised  by  these 
applicants — but  no  more  than  a  start.  How  much,  if  any, 
of  that  potential  will  exist  between  the  cities  where  the 
Board  ultimately  certificated  the  applicants?  Could  the 
Board  have  found  that  because  the  population  of  the  United 
States  was  likely  to  double  in  the  next  50  years,  two  new 
carriers  should  be  certificated  to  provide  air  service  to  the 
100  largest  cities  in  the  country  for  the  next  five  years  ?  Its 
estimate  of  freight  potential  in  this  case  goes  little  further 
than  such  a  population  prognostication. 

Had  this  proceeding  involved  a  single  application  pro¬ 
posing  service  between  Los  Angeles,  Chicago  and  New 
York,  the  Board  would  have  carefully  examined  the  traffic 
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potentialities  of  that  particular  route  and,  based  upon  that 
examination,  would  have  determined  whether  the  public 
convenience  and  necessity  required  the  service  proposed. 
It  might  have  begun  with  the  overall  traffic  prospects  for 
the  entire  country,  but  it  most  certainly  would  have  pro¬ 
ceeded  to  a  minute  examination  of  the  oarticular  route. 
Its  invariable  practice  has  been  to  make  just  such  a  traffic 
inquiry  and  the  cases  are  legion  in  which  it  has  done  so. 
See  e.  g.  Western  Airlines,  Inc.,  et  al  Denver -Los  Angeles 
Service,  6  C.  A.  B.  199  (1944),  aff’dL  155  F.  2d  169 
(1946) ;  Detroit-W ashington  Service,  8  C.  A.  B.  487 
(1947) ;  Great  Lakes  Area  Case,  8  C.  A.  B.  360  (1947).  A  re¬ 
cent  example  is  seen  in  the  application  of  Capital  Airlines, 
Inc.  to  operate  between  Chicago  and  New  York  via  Detroit, 
Cleveland  and  Pittsburgh.  {Milwaukee  -  Chicago  -  New 
York  Restriction  Case,  Order  Serial  No.  E-4265,  May  25, 
1950)  In  a  detailed  and  carefully  analyzed  opinion  the 
Board  concluded  that  the  service  was  adequate  between 
most  of  those  cities  and  the  traffic  potential  was  not  such  as 
to  warrant  Capital’s  service,  but  that  between  New  York 
and  Cleveland  Capital  should  provide  service.  But  its 
decision  was  not  based  upon  overall  estimates  of  potential. 
Every  action  in  that  case  was  bottomed  on  a  careful  analy¬ 
sis  of  existing  service,  the  proposed  service  and  the  traffic 
characteristics  of  the  route  over  which  it  was  proposed. 
And  the  very  route  segments  which  the  Board  analyzed  in 
detail  in  Capital’s  case  were  among  those  certificated  to 
two  carriers  in  this  case  on  the  basis  of  this  billion  ton 
mile  potential  estimate  and  without  any  analysis  of  the 
traffic  characteristics  of  the  individual  route  segments. 
The  billion  ton  miles  estimate  was  presumably  still  valid 
when  Capital’s  application  came  up  for  consideration,  yet 
it  was  not  even  suggested  by  any  member  of  the  Board  that 
it  constituted  adequate  basis  to  certificate  Capital  to  carry 
freight  between  New  York  and  Chicago. 

Can  the  Board  by  consolidating  several  applications  for 
hearing  and  by  considering  in  a  single  proceeding  route 
segments  all  over  the  country  alter  the  nature  of  the  duty 
and  function  given  it  by  Congress  in  passing  upon  appli- 


already  painted  with  the  broad  brush  and  enunciated  the 
governmental  policy  on  civil  air  transport.  The  imple¬ 
mentation  of  that  broad  policy  requires  detailed  analysis 
of  each  application  presented  to  the  Board.  Such  analy¬ 
sis  is  wholly  lacking  in  the  majority’s  gesture  towards  po¬ 
tential  just  as  it  is  in  so  many  other  aspects  of  its  opinion. 
The  issues  presented  by  these  applications — as  concerns 
potential — are  specific.  Is  the  potential  freight  traffic  be¬ 
tween  Los  Angeles  and  New  York  such  as  to  require,  in 
accordance  with  the  public  convenience  and  necessity,  two, 
five,  or  more  carriers  in  addition  to  the  three  already 
providing  direct  service  between  those  cities!  This  issue 
was  raised  with  respect  to  countless  other  combinations  of 
cities  between  which  the  applicants  proposed  service — and 
between  which  the  Board  certificated  service.  Three  car¬ 
riers  already  provide  freight  service  between  Los  Angeles 
and  San  Francisco  on  the  one  hand  and  practically  every 
important  city  to  the  east — including  Chicago,  Detroit, 
Cleveland,  Washington,  New  York  and  Boston.1  Between 
which  of  those  pairs  of  cities,  if  any,  is  the  freight  poten¬ 
tial  such  as  to  require  two  more  carriers!  One  will  search 
the  majority’s  opinion  in  vain  for  an  analysis  or  even  a 
recognition  of  these  important  issues.  To  predict,  as  it 
did,  that  throughout  the  United  States  there  will  exist  a 
1,000,000,000  ton  miles  potential  some  time  in  the  future 
may  be  a  start  towards  resolving  the  issues  raised  by  these 
applicants — but  no  more  than  a  start.  How  much,  if  any, 
of  that  potential  will  exist  between  the  cities  where  the 
Board  ultimately  certificated  the  applicants!  Could  the 
Board  have  found  that  because  the  population  of  the  United 
States  was  likely  to  double  in  the  next  50  years,  two  new 
carriers  should  be  certificated  to  provide  air  service  to  the 
100  largest  cities  in  the  country  for  the  next  five  years  !  Its 
estimate  of  freight  potential  in  this  case  goes  little  further 
than  such  a  population  prognostication. 

Had  this  proceeding  involved  a  single  application  pro¬ 
posing  service  between  Los  Angeles,  Chicago  and  New 
York,  the  Board  would  have  carefully  examined  the  traffic 
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potentialities  of  that  particular  route  and,  based  npon  that 
examination,  wonld  have  determined  whether  the  public 
convenience  and  necessity  required  the  service  proposed. 
It  might  have  begun  with  the  overall  traffic  prospects  for 
the  entire  country,  but  it  most  certainly  would  have  pro- 
ceeded  to  a  minute  examination  of  the  particular  route. 
Its  invariable  practice  has  been  to  make  just  such  a  traffic 
inquiry  and  the  cases  are  legion  in  which  it  has  done  so. 
See  e.  g.  Western  Airlines ,  Inc.,  et  al  Denver-Los  Angeles 
Service,  6  C.  1  B.  199  (1944),  aff’d.  155  F.  2d  169 
(1946) ;  Detroit-W ashington  Service,  8  C.  A.  B.  487 
(1947) ;  Great  Lakes  Area  Case,  8  C.  A.  B.  360  (1947).  A  re¬ 
cent  example  is  seen  in  the  application  of  Capital  Airlines, 
Inc.  to  operate  between  Chicago  and  New  York  via  Detroit, 
Cleveland  and  Pittsburgh.  ( Milwaukee  -  Chicago  -  New 
York  Restriction  Case,  Order  Serial  No.  E-4265,  May  25, 
1950)  In  a  detailed  and  carefully  analyzed  opinion  the 
Board  concluded  that  the  service  was  adequate  between 
most  of  those  cities  and  the  traffic  potential  was  not  such  as 
to  warrant  Capital’s  service,  but  that  between  New  York 
and  Cleveland  Capital  should  provide  service.  But  its 
decision  was  not  based  upon  overall  estimates  of  potential. 
Every  action  in  that  case  was  bottomed  on  a  careful  analy¬ 
sis  of  existing  service,  the  proposed  service  and  the  traffic 
characteristics  of  the  route  over  which  it  was  proposed. 
And  the  very  route  segments  which  the  Board  analyzed  in 
detail  in  Capital’s  case  were  among  those  certificated  to 
two  carriers  in  this  case  on  the  basis  of  this  billion  ton 
mile  potential  estimate  and  without  any  analysis  of  the 
traffic  characteristics  of  the  individual  route  segments. 
The  billion  ton  miles  estimate  was  presumably  still  valid 
when  Capital’s  application  came  up  for  consideration,  yet 
it  was  not  even  suggested  by  any  member  of  the  Board  that 
it  constituted  adequate  basis  to  certificate  Capital  to  carry 
freight  between  New  York  and  Chicago. 

Can  the  Board  by  consolidating  several  applications  for 
hearing  and  by  considering  in  a  single  proceeding  route 
segments  all  over  the  country  alter  the  nature  of  the  duty 
and  function  given  it  by  Congress  in  passing  upon  appli- 
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cations  for  certification  to  provide  air  service?  That  is 
precisely  what  the  majority  has  done  in  this  case.  The 
Board  mnst  make  detailed  inquiry  into  whether  the  publio 
convenience  and  necessity  require  the  service  proposed 
over  every  single  one  of  the  route  segments  where  the  ap¬ 
plicants  propose  service.  It  cannot  certificate  the  New 
York-Chicago  route  to  one  or  more  carriers  merely  be¬ 
cause  it  believes  that  the  freight  potential  throughout  the 
country  is  large.  It  must  find  that  the  traffic  characteris¬ 
tics  of  the  New  YorkJChicago  route  are  such  as  to  require 
service  in  addition  to  that  already  authorized.  And  it 
must  make  a  similar  finding  as  to  every  other  route  award¬ 
ed.  In  no  other  way  can  it  perform  its  statutory  function. 
Neither  the  scope  of  the  proposals,  the  number  of  appli¬ 
cants,  nor  a  definition  of  the  basic  issue  as  being  primarily 
promotional  can  relieve  the  Board  of  the  responsibilities 
imposed  upon  it  by  the  Civil  Aeronautics  Act  and  the  Ad¬ 
ministrative  Procedure  Act. 

IV 

CONCLUSION 

The  majority  of  the  Board  misconceived  the  nature  of 
the  Board’s  power  and  functions  and  failed  to  base  the  de¬ 
cision  in  this  case  upon  the  evidence  of  record.  In  addition, 
the  order  under  review  is  not  supported  by  adequate  find¬ 
ings  on  material  issues,  nor  by  adequate  reasons  in  support 
of  such  findings  as  the  majority  did  make.  Finally,  the 
prediction  of  air  freight  potential  is  hot  supported  by  sub¬ 
stantial  evidence  and  fails  to  meet  the  specific  issues  raised 
by  these  applicants.  Accordingly,  the  order  of  the  Civil 
Aeronautics  Board  awarding  certificates  of  public  conveni¬ 
ence  and  necessity  to  the  four  applicants  in  this  proceeding 
violates  the  Civil  Aeronautics  Act  and  the  Administrative 
Procedure  Act  and  should  be  reversed. 

Respectfully, 

Howard  C.  Westwood, 

Daniel.  M.  Grebbon, 

Paul  D.  Lagomabcino, 

Attorneys  for  Petitioner, 
October  4,  1950  American  Airlines,  Inc. 
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APPENDIX 

STATUTES  INVOLVED 
Sections  of  the  Civil  Aeronautics  Act 
DE  CLAEfc ATION  OF  POLICY 

Sec.  2  [52  Stat.  980,  49  U.  S.  C.  402]  In  the  exercise  and 
performance  of  its  powers  and  duties  under  this  Act  the 
Authority  shall  consider  the  following,  among  other  things, 
as  being  in  the  public  interest  and  in  accordance  with  the 
public  convenience  and  necessity — 

(a)  The  encouragement  and  development  of  an  air-trans¬ 
portation  system  properly  adapted  to  the  present  and  fu¬ 
ture  needs  of  the  foreign  and  domestic  commerce  of  the 
United  States,  of  the  Postal  Service,  and  of  the  national 
defense ; 

(b)  The  regulation  of  air  transportation  in  such  manner 
as  to  recognize  and  preserve  the  inherent  advantages  of, 
assure  the  highest  degree  of  safety  in,  and  foster  sound  eco¬ 
nomic  conditions  in,  such  transportation,  and  to  improve 
the  relations  between,  and  coordinate  transportation  by, 
air  carriers ; 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  un¬ 
just  discriminations,  undue  preferences  or  advantages,  or 

•  unfair  or  destructive  competitive  practices ; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  the  foreign  and  domestic  com¬ 
merce  of  the  United  States,  of  the  Postal  Service,  and  of 
the  national  defense ; 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety ;  and 

(f)  The  encouragement  and  development  of  civil  aero¬ 
nautics. 


•  •  *  • 
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CERTIFICATE  OF  PUBLIC  CONVENIENCE  AND 

NECESSITY 

Certificate  Required 

Sec.  401  [52  Stat.  987,  49  U.  S.  C.  481]  (a)  No  air  carrier 
shall  engage  in  any  air  transportation  unless  there  is  in 
force  a  certificate  issued  by  the  Authority  authorizing  such 
air  carrier  to  engage  in  such  transportation:  Provided, 
That  if  an  air  carrier  is  engaged  in  such  transportation  on 
the  date  of  the  enactment  of  this  Act,  such  air  carrier  may 
continue  so  to  engage  between  the  same  terminal  and  inter¬ 
mediate  points  for  one  hundred  and  twenty  days  after  said 
date,  and  thereafter  until  such  time  as  the  Authority  shall 
pass  upon  an  application  for  a  certificate  for  such  trans¬ 
portation  if  within  said  one  hundred  and  twenty  days  such 
air  carrier  files  such  application  as  provided  herein. 

Application  for  Certificate 

(b)  Application  for  a  certificate  shall  be  made  in  writing 
to  the  Authority  and  shall  be  so  verified,  shall  be  in  such 
form  and  contain  such  information,  and  shall  be  accom¬ 
panied  by  such  proof  of  service  upon  such  interested  per¬ 
sons,  as  the  Authority  shall  by  regulation  require. 

Notice  o’f  Application 

(c)  Upon  the  filing  of  any  such  application,  the  Author¬ 
ity  shall  give  due  notice  thereof  to  the  public  by  posting  a 
notice  of  such  application  in  the  office  of  the  secretary  of 
the  Authority  and  to  such  other  persons  as  the  Authority 
may  by  regulation  determine.  Any  interested  person  may 
file  with  the  Authority  a  protest  or  memorandum  of  oppo¬ 
sition  to  or  in  support  of  the  issuance  of  a  certificate. 
Such  application  shall  be  set  for  public  hearing,  and  the 
Authority  shall  dispose  of  such  application  as  speedily  as 
possible. 

Issuance  of  Certificate 

(d)  (1)  The  Authority  shall  issue  a  certificate  authoriz¬ 
ing  tiie  whole  or  any  part  of  the  transportation  covered  by 
the  application,  if  it  finds  that  the  applicant  is  fit,  willing, 
and  able  to  perform  such  transportation  properly,  and  to 
conform  to  the  provisions  of  this  Act  and  the  rules,  regu¬ 
lations,  and  requirements  of  the  Authority  hereunder,  and 
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that  such  transortation  is  required  by  the  public  con¬ 
venience  and  necessity;  otherwise  such  application  shall 
be  denied. 

(2)  In  the  case  of  an  application  for  a  certificate  to  en¬ 
gage  in  temporary  air  transportation,  the  Authority  may 
issue  a  certificate  authorizing  the  whole  or  any  part  thereof 
for  such  limited  periods  as  may  be  required  by  the  public 
convenience  and  necessity,  if  it  finds  that  the  applicant  is 
fit,  willing,  and  able  properly  to  perform  such  transporta¬ 
tion  and  to  conform  to  the  provisions  of  this  Act  and  the 
rules,  regulations,  and  requirements  of  the  Authority  here¬ 
under. 

Existing  Air  Carreers 

(e)  (1)  If  any  applicant  who  makes  application  for  a 
certificate  within  one  hundred  and  twenty  days  after  the 
date  of  enactment  of  this  Act  shall  show  that,  from  May 
14,  1938,  until  the  effective  date  of  this  section,  it,  or  its 
predecessor  in  interest,  was  an  air  carrier,  continuously 
operating  as  such  (except  as  to  interruptions  of  service 
over  which  the  applicant  or  its  predecessor  in  interest  had 
no  control),  the  Authority,  upon  proof  of  such  fact  only, 
shall,  unless  the  service  rendered  by  such  applicant  for 
such  period  was  inadequate  and  inefficient,  issue  a  certifi¬ 
cate  or  certificates,  authorizing  such  applicant  to  engage 
in  air  transportation  (A)  with  respect  to  all  classes  of 
traffic  for  which  authorization  is  sought,  except  mail,  be¬ 
tween  the  terminal  and  intermediate  points  between  which 
it,  or  its  predecessor,  so  continuously  operated  between 
May  18,  1938,  and  the  effective  date  of  this  section,  and 
(B)  with  respect  to  mail  and  all  other  classes  of  traffic  for 
which  authorization  is  sought,  between  the  terminal  and 
intermediate  points  between  which  the  applicant  or  its 
predecessor  was  authorized  by  the  Postmaster  General 
prior  to  the  effective  date  of  tins  section,  to  engage  in  the 
transportation  of  mail:  Provided,  That  no  appScant  hold¬ 
ing  an  air-mail  contract  shall  receive  a  certificate  authoriz¬ 
ing  it  to  serve  any  point  not  named  in  such  contract  as 
awarded  to  it  and  not  served  by  it  prior  to  April  1,  1938, 
if  any  other  air  carrier  competitively  serving  the  same 
point  under  authority  of  a  contract  as  awarded  to  such  air 
carrier  shall  prove  that  it  is  adversely  affected  thereby, 
and  if  the  Authority  shall  also  find  that  transportation  by 
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the  applicant  to  and  from  such  point  is  not  required  by 
i  the  public  convenience  and  necessity. 

*  •  •  • 

BATES  FOR  TRANSPORTATION  OF  MAIL 
i  Authority  to  Fix  Rates 

Sec.  406  [52  -Stat.  998,  49  U.  S.  C.  486]  (a)  The  Author¬ 

ity  is  empowered  and  directed,  upon  its  own  initiative  or 
upon  petition  of  the  Postmaster  General  or  an  air  carrier, 
(1)  to  fix  and  determine  from  time  to  time,  after  notice  and 
hearing,  the  fair  and  reasonable  rates  of  compensation  for 
i  the  transportation  of  mail  by  aircraft,  the  facilities  used 
and  useful  therefor,  and  the  services  connected  therewith 
(including  the  transportation  of  mail  by  an  air  carrier  by 
1  other  means  than  aircraft  whenever  such  transportation  is 
incidental  to  the  transportation  of  mail  by  aircraft  or  is 
made  necessary  by  conditions  of  emergency  arising  from 
aircraft  operation),  by  each  holder  of  a  certificate  authoriz¬ 
ing  the  transportation  of  mail  by  aircraft,  and  to  make  such 
rates  effective  from  such  date  as  it  shall  determine  to  he 
i  proper;  (2)  to  prescribe  the  method  or  methods,  by  air- 
i  craft-mile,  pound-mile,  weight,  space,  or  any  combination 
thereof,  or  otherwise,  for  ascertaining  such  rates  of  com¬ 
pensation  for  each  air  carrier  or  class  of  air  carriers ;  and 
i  (3)  to  publish  the  same;  and  the  rates  so  fixed  and  deter- 
i  mined  shall  he  paid  by  the  Postmaster  General  from  appro- 
!  priations  for  the  transportation  of  mail  by  aircraft. 

l  Rate-Making  Elements 

i  (b)  In  fixing  and  determining  fair  and  reasonable  rates 
i  of  compensation  under  this  section,  the  Authority,  consid¬ 
ering  the  conditions  peculiar  to  transportation  by  aircraft 
and  to  the  particular  air  carrier  or  class  of  air  carriers,  may 
fix  different  rates  for  different  air  carriers  or  classes  of  air 
!  carriers,  and  different  classes  of  service.  In  determining 
the  rate  in  each  case,  the  Authority  shall  take  into  consid¬ 
eration,  among  other  factors,  the  condition  that  such  air 
i  carriers  may  hold  and  operate  under  certificates  authoriz- 
!  ing  the  carriage  of  mail  only  by  providing  necessary  and 
i  adequate  facilities  and  service  for  the  transportation*  of 


*  So  in  original. 
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mail;  such  standards  respecting  the  character  and  quality 
of  service  to  be  rendered  by  air  carriers  as  may  be  pre¬ 
scribed  by  or  pursuant  to  law ;  and  the  need  of  each  such 
air  carrier  for  compensation  for  the  transportation  of  mail 
sufficient  to  insure  the  performance  of  such  service,  and, 
together  with  all  other  revenue  of  the  air  carrier,  to  enable 
such  air  carrier  under  honest,  economical,  and  efficient 
management,  to  maintain  and  continue  the  development  of 
air  transportation  to  the  extent  and  of  the  character  and 
quality  required  for  the  commerce  of  the  United  States, 
tiie  Postal  Service,  and  the  national  defense. 

•  «  •  t 

CLASSIFICATION  AND  EXEMPTION  OF  CARRIERS 

Classification 

Sec.  416  [52  Stat.  1004, 49  U.  S.  C.  496]  (a)  The  Author¬ 

ity  may  from  time  to  time  establish  such  just  and  reason¬ 
able  classifications  or  groups  of  air  carriers  for  the  pur¬ 
poses  of  this  title  as  the  nature  of  the  services  performed 
by  such  air  carriers  shall  require ;  and  such  just  and  reason¬ 
able  rules,  and  regulations,  pursuant  to  and  consistent  with 
the  provisions  of  this  title,  to  be  observed  by  each  such 
class  or  group,  as  the  Authority  finds  necessary  in  the 
public  interest. 

Exemptions 

(b)  (1)  The  Authority,  from  time  to  time  and  to  the  ex¬ 
tent  necessary,  may  (except  as  provided  in  paragraph  (2) 
of  this  subsection)  exempt  from  the  requirements  of  this 
title  or  any  provision  thereof,  or  any  rule,  regulation,  term, 
condition,  or  limitation  prescribed  thereunder,  any  air  car¬ 
rier  or  class  of  air  carriers,  if  it  finds  that  the  enforcement 
of  this  title  or  such  provision,  or  such  rule,  regulation, 
term,  condition,  or  limitation  is  or  would  be  an  undue  bur¬ 
den  on  such  air  carrier  or  class  of  air  carriers  by  reason  of 
the  limited  extent  of,  or  unusual  circumstances  affecting, 
the  operations  of  such  air  carrier  or  class  of  air  carriers 
and  is  not  in  the  public  interest. 


•  •  •  • 
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ORDERS,  NOTICES,  AND  SERVICE 

Effective  Date  of  Orders;  Emergency  Orders 

Sec.  1005  [52  Stat  1023,  49  U.  S.  C.  645] : 

•  •  #  • 

Form  and  Service  0*  Orders 

(f)  Every  order  of  the  Authority  shall  set  forth  the  find¬ 
ings  of  fact  npon  which  it  is  based,  and  shall  be  served 
upon  the  parties  to  the  proceeding  and  the  persons  affected 
by  such  order. 

#  •  •  • 

JUDICIAL  REVIEW  OF  AUTHORITY’S  ORDERS 
Orders  of  Authority  Subject  to  Review 

Sec.  1006  [52  Stat.  1024, 49  U.  S.  C.  646]  (a)  Any  order, 

affirmative  or  negative,  issued  by  the  Authority  under  this 
Act,  except  any  order  in  respect  of  any  foreign  air  carrier 
subject  to  the  approval  of  the  President  as  provided  in 
section  801  of  this  Act,  shall  be  subject  to  review  by  the 
circuit  courts  of  appeals  of  the  United  States  or  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  upon 
petition,  filed  within  sixty  days  after  the  entry  of  such 
order,  by  any  person  disclosing  a  substantial  interest  in 
such  order.  After  the  expiration  of  said  sixty  days  a  peti¬ 
tion  may  be  filed  only  by  leave  of  court  upon  a  showing  of 
reasonable  grounds  for  failure  to  file  the  petition  thereto¬ 
fore. 

Venue 

(b)  A  petition  under  this  section  shall  be  filed  in  the 
court  for  the  circuit  wherein  the  petitioner  resides  or  has 
his  principal  place  of  business  or  in  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia. 

Notice  of  Authority;  Filing  of  Transcript 

(c)  A  copy  of  the  petition  shall,  upon  filing,  be  forth¬ 
with  transmitted  to  the  Authority  by  the  clerk  of  the  court ; 
and  the  Authority  shall  thereupon  certify  and  file  in  the 
court  a  transcript  of  the  record,  if  any,  upon  which  the 
order  complained  of  was  entered. 
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P<?WEB  OF  CoUBT 

(d)  Upon  transmittal  of  the  petition  to  the  Authority, 
the  court  shall  have  exclusive  jurisdiction  to  affirm,  modi¬ 
fy,  or  set  aside  the  order  complained  of,  in  whole  or  in 
part,  and  if  need  be,  to  order  further  proceedings  by  the 
Authority.  Upon  good  cause  shown,  interlocutory  relief 
may  be  granted  by  stay  of  the  order  or  by  such  mandatory 
or  other  relief  as  may  be  appropriate :  Provided,  That  no 
interlocutory  relief  may  be  granted  except  upon  at  least 
five  days’  notice  to  the  Authority. 

Findings  of  Fact  by  Authority  Conclusive 

(e)  The  findings  of  facts  by  the  Authority,  if  supported 
by  substantial  evidence,  shall  be  conclusive.  No  objection 
to  an  order  of  the  Authority  shall  be  considered  by  the 
court  unless  such  objection  shall  have  been  urged  before 
the  Authority  or,  if  it  was  not  so  urged,  unless  there  were 
reasonable  grounds  for  failure  to  do  so. 

Economic  Regulations  of  Civil  Aeronautics  Board 

PART  295 

Classification  and  Exemption  of  Nonce rtificated  Cargo 
Carriers 

Sec. 

295.1  Definitions. 

295.2  Applicability. 

295.3  Classification. 

295.4  Scope  of  operations  affected. 

295.5  Duration  of  exemption. 

295.6  Exemptions. 

295.7  Registration  for  exemption. 

295.8  Issuance  of  letter  of  registration. 

295.9  Nontransferability  of  letter  of  registration. 

295.10  Suspension  of  letter  of  registration. 

295.11  Revocation  of  letter  of  registration. 

295.12  Separability. 

AUTHORITY :  §  §  295.1  to  295.12  issued  under  sec. 

205(a) ;  52  Stat.  984,  49  U.  S.  C.  425.  Interprets  or  applies 
sec.  416,  52  Stat.  1004,  49  U.  S.  C.  496. 
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§295.1  Definitions,  (a)  A  noncertificated  cargo  car¬ 
rier  shall  be  defined  to  mean  any  air  carrier  which  di¬ 
rectly  engages  in  interstate  or  overseas  air  transportation 
of  property  only  and  which  on  May  5, 1947 : 

(1)  Did  not  hold  a  certificate  of  public  convenience  and 
necessity  under  section  401  of  the  Civil  Aeronautics  Act 
of  1938,  as  amended; 

(2)  Had  on  file  with  the  Board  an  application  for  a 
certificate  of  public  convenience  and  necessity  authorizing 
scheduled  interstate  or  overseas  air  transportation  of 
property  only;  and 

(3)  Was  actively  engaged  in  the  business  of  carrying 
property  by  air  for  compensation  or  hire. 

(b)  For  the  purpose  of  this  part,  the  term  “established 
points”  shall  be  defined  for  any  given  noncertificated  cargo 
carrier  to  include  any  point  to  or  from  which  such  carrier 
has  transported  property  by  air,  for  compensation  or  hire, 
on  other  than  merely  a  casual,  occasional,  or  infrequent 
basis,  at  any  time  during  the  12-month  period  ending  May 
5,  1947 :  Provided,  however,  That  such  point  is  a  point,  or 
is  located  in  a  region,  proposed  to  be  served  in  such  car¬ 
rier’s  pending  application  referred  to  in  paragraph  (a)(2). 

§295.2  Applicability.  This  part  shall  not  apply  to 
any  air  carrier  authorized  by  a  certificate  of  public  con¬ 
venience  and  necessity  to  engage  in  air  transportation,  to 
Alaskan  air  carriers,  to  operations  within  Alaska,  or  to 
any  noncertificated  air  carrier  engaged  in  air  transporta¬ 
tion  pursuant  to  special  or  individual  exemption  by  the 
Board,  or  pursuant  to  exemption  created  by  any  other  part 
of  this  subchapter. 

§295.3  Classification.  There  is  hereby  established  a 
classification  of  noncertificated  air  carriers  to  be  desig¬ 
nated  as  noncertificated  cargo  carriers. 

§295.4  Scope  of  operations  affected,  (a)  Except  as 
otherwise  provided  in  this  part,  each  noncertificated  cargo 
carrier  shall  be  entitled  to  the  exemptions  created  by  tliic 
part  only  with  respect  to  transportation  between  such 
carrier’s  “established  points.” 

(b)  Upon  filing  written  notice  with  the  Board  of  in¬ 
tention  to  serve  any  other  point  located  within  the  area 
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immediately  adjacent  to  any  established  point,  such  car¬ 
rier  also  shall  be  entitled  to  the  exemptions  created  by  this 
part  with  respect  to  transportation  to  or  from  such  other 
point  unless  and  until  the  Board  shall  advise  the  carrier 
that  such  other  point  is  not  deemed,  with  reference  to  the 
purposes  of  this  part,  to  be  located  within  said  immedi¬ 
ately  adjacent  area,  or  that  said  transportation  to  or  from 
such  other  point  is  not  in  the  public  interest. 

§295.5  Duration  of  exemption.  Unless  otherwise  ex¬ 
tended  as  to  any  particular  carrier  by  appropriate  order 
of  the  Board,  the  exemptions  provided  in  this  part  shall 
apply  to  each  noncertificated  cargo  carrier  only  until  60 
days  after  the  Board  shall  have  made  final  disposition  of 
any  one  application,  or  part  thereof,  on  file  with  the  Board 
by  that  carrier  on  May  5,  1947,  for  a  certificate  of  public 
convenience  and  necessity  authorizing  the  direct  scheduled 
interstate  or  overseas  air  transportation  of  property  only. 

§295.6  Exemptions.  Except  as  otherwise  provided  in 
this  part,  noncertified  cargo  carriers  shall  be  exempt  from 
all  provisions  of  Title  IV  of  the  Civil  Aeronautics  Act  of 
1938,  as  amended,  other  than  the  following: 

(1)  Subsection  401  (1)  (Compliance  with  Labor  Leg¬ 
islation)  ; 

(2)  Section  403  (Tariffs) ; 

(3)  Subsection  404  (a)  (Carrier’s  Duty  to  Provide 
Service,  etc.),  only  insofar  as  said  subsection  requires  air 
carriers  to  provide  safe  service,  equipment,  and  facilities 
in  connection  with  air  transportation,  and  to  establish,  ob¬ 
serve,  and  enforce  just  and  reasonable  individual  and  joint 
rates,  fares,  and  charges,  and  just,  reasonable,  and  equita¬ 
ble  divisions  thereof,  and  just,  reasonable  classifications, 
rules,  regulations,  and  practices  relating  to  air  transpor¬ 
tation; 

(4)  Subsection  404  (b)  (Discrimination); 

(5)  Subsection  407  (a)  (Filing  of  Reports) :  Provided, 
That  no  provision  of  any  rule,  regulation,  term,  condition, 
or  limitation  prescribed  pursuant  to  said  subsection  407  (a) 
shall  be  applicable  to  noncertificated  cargo  carriers  unless 
such  rule,  regulation,  term,  condition,  or  limitation  ex¬ 
pressly  so  provides; 
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(6)  Subsection  407  (b)  (Disclosure  of  Stock  Owner¬ 
ship)  ; 

(7)  Subsection  407  (c)  (Disclosure  of  Stock  Owner¬ 
ship  by  Officers  or  Directors) ; 

(8)  Subsection  407  (d)  (Form  of  Accounts) ;  Provided, 
That  no  provision  of  any  rule,  regulation,  term,  condition, 
or  limitation  prescribed  pursuant  to  said  subsection  407  (d) 
shall  be  applicable  to  noncertificated  cargo  carriers  unless 
such  rule,  regulation,  term,  condition,  or  limitation  ex¬ 
pressly  so  provides; 

(9)  Subsection  407  (e)  (Inspection  of  Accounts  and 
Property) ; 

(10)  Section  407  (Consolidation,  Merger,  and  Acquisi¬ 
tion  of  Control) ; 

(11)  Subsection  409  (a)  (Interlocking  Relationships) ; 

(12)  Subsection  409  (b)  (Profit  from  Transfer  of  Se¬ 
curities)  ; 

(13)  Section  410  Loans  and  Financial  Aid) ; 

(14)  Section  411  (Methods  of  Competition) ; 

(15)  Section  412  (Pooling  and  Other  Agreements) ; 
Provided,  That  noncertificated  cargo  carriers  shall  be  ex¬ 
empt  from  said  section  412  until  60  days  after  June  10, 
1947 :  Provided  further,  That  such  exemption  from  said  sec¬ 
tion  412  shall  not  constitute  an  order  made  under  said  sec¬ 
tion,  within  the  meaning  of  section  414,  and  shall  not  con¬ 
fer  any  immunity  or  relief  from  operations  of  the  “anti¬ 
trust”  laws,  or  any  other  statute  (except  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended),  with  respect  to  any  con¬ 
tract  or  agreement  otherwise  within  the  purview  of  said 
section  412 ; 

(16)  Section  413  (Form  of  Control) ; 

(17)  Section  414  (Legal  Restraints) ; 

(18)  Section  415  (Inquiry  into  Air  Carrier  Manage¬ 
ment)  ; 

(19)  Section  416  (Classification  and  Exemption  of 
Carriers). 
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§295.7  Registration  for  exemption.  From  and  after 
60  days  after  June  10,  1947  no  noncertificated  cargo  car¬ 
rier  may  engage  in  any  form  of  air  transportation  unless 
there  is  then  outstanding  and  in  effect  with  respect  to  such 
air  carrier  a  letter  of  registration  issued  by  the  Board; 
Provided,  That  if  any  noncertificated  cargo  carrier,  other¬ 
wise  authorized  to  engage  in  air  transportation  pursuant 
to  this  section,  shall  file  with  the  Board,  within  60  days 
after  June  10,  1947,  an  application  for  a  letter  of  registra¬ 
tion,  such  applicant  may  engage  in  such  air  transportation 
until  such  letter  has  been  issued  or  such  applicant  has  been 
notified  that  it  appears  to  the  Board  that  such  applicant 
is  not  entitled  to  the  issuance  of  such  letter. 

§295.8  Issuance  of  letter  of  registration.  Upon  the 
filing,  in  duplicate,  of  proper  application  therefor,  the 
Board  shall  issue,  to  any  noncertificated  cargo  carrier,  a 
letter  of  registration  which,  unless  otherwise  sooner  ren¬ 
dered  ineffective,  shall  expire  and  be  of  no  further  force 
and  effect,  upon  a  finding  by  the  Board  that  enforcement 
of  the  provisions  of  section  401  (from  which  exemption  is 
provided  in  this  section)  would  be  in  the  public  interest 
and  would  no  longer  be  an  undue  burden  on  such  noncer¬ 
tificated  cargo  carrier  or  class  of  noncertificated  cargo  car¬ 
riers.  Such  application  shall  be  certified  to  by  a  respon¬ 
sible  official  of  such  carrier  as  being  correct,  and  shall  con¬ 
tain  the  following  information: 

(a)  Date; 

(b)  Name  of  carrier ; 

(c)  Mailing  address ; 

(d)  Location  of  principal  operating  base; 

(e)  If  a  corporation,  the  place  of  incorporation,  the 
name  and  citizenship  of  officers  and  directors,  the  name  and 
address  of  each  stockholder  owning  beneficially  more  than 
5  percent  of  the  voting  interest,  and  a  statement  that  at 
least  75  per  centum  of  the  voting  interest  is  owned  or  con¬ 
trolled  by  persons  who  are  citizens  of  the  United  States 
or  of  one  of  its  possessions ; 

(f)  If  an  individual  or  partnership,  the  name  and  citi¬ 
zenship  of  owners  or  partners; 


62 


(g)  Reference,  by  date  of  filing  and  docket  number,  to 
pending  applications  for  certificates  of  public  convenience 
and  necessity  for  interstate  or  overseas  air  transportation 
of  property  only,  filed  with  the  Board  prior  to  May  5, 1947 ; 
and 


(h)  List  of  the  carrier’s  established  point,  showing, 
as  to  each  such  point,  the  maximum  number  of  its  flights 
serving  such  point  in  any  1  month  during  the  12-month 
period  ending  May  5, 1947. 

§295.9  Nontransferability  of  letter  of  registration . 
Letters  of  registration  shall  be  nontransferable  and  shall 
be  effective  only  with  respect  to  the  person  named  therein. 


§295.10  Suspension  of  letter  of  registration .  Letters 
of  registration  shall  be  subject  to  immediate  suspension 
when,  in  the  opinion  of  the  Board,  such  action  is  required 
in  the  public  interest. 


§  295.11  Revocation  of  letter  of  registration .  Letters 
of  registration  shall  be  subject  to  revocation,  after  notice 
and  hearing,  for  knowing  and  willful  violation  of  any  pro¬ 
vision  of  the  Civil  Aeronautics  Act  of  1938,  as  amended, 
or  of  any  order,  rule,  or  regulation  issued  under  any  such 
provision,  or  of  any  term,  condition,  or  limitation  of  any 
authority  issued  under  said  act  or  regulations. 


§  295.12  Separability.  If  any  provision  of  this  part 
or  the  application  thereof,  to  any  air  transportation,  per¬ 
son,  class  of  persons,  or  circumstance  is  held  invalid,  the 
remainder  of  the  part  and  the  application  of  such  provi¬ 
sions  to  other  air  transportation,  persons,  classes  of  per¬ 
sons,  or  circumstances  shall  not  be  affected  thereby. 


Sections  of  the  Administrative  Procedure  Act 

DEFINITIONS 

Sec.  2.  As  used  in  this  Act — 

•  #  •  • 

(c)  RULE  AND  RULE  MAKING-. — ‘  ‘  Rule  ’  ’  means  the 
whole  or  any  part  of  any  agency  statement  of  general  or 
particular  applicability  and  future  effect  designed  to  im¬ 
plement,  interpret,  or  prescribe  law  or  policy  or  to  describe 
the  organization,  procedure,  or  practice  requirements  of 
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any  agency  and  includes  the  approval  or  prescription  for 
the  future  of  rates,  wages,  corporate  or  financial  structures 
or  reorganizations  thereof,  prices,  facilities,  appliances, 
services  or  allowances  therefor  or  of  valuations,  costs,  or 
accounting,  or  practices  bearing  upon  any  of  the  foregoing. 
“Rule  making”  means  agency  process  for  the  formulation, 
amendment,  or  repeal  of  a  rule. 

(d)  ORDER  AND  ADJUDICATION.— “Order”  means 
the  whole,  or  any  part  of  the  final  disposition  (whether  af¬ 
firmative,  negative,  injunctive,  or  declaratory  in  form)  of 
any  agency  in  any  matter  other  than  rule  making  but  in¬ 
cluding  licensing.  “Adjudication”  means  agency  process 
for  the  formulation  of  an  order. 

(e)  LICENSE  AND  LICENSING.— “  License  ”  includes 
the  whole  or  part  of  any  agency  permit,  certificate,  ap¬ 
proval,  registration,  charter,  membership,  statutory  ex¬ 
emption  or  other  form  of  permission.  “Licensing”  in¬ 
cludes  agency  process  respecting  the  grant,  renewal,  denial, 
revocation,  suspension,  annulment,  withdrawal,  limitation 
amendment,  modification,  or  conditioning  of  a  license. 

•  #  •  • 

ADJUDICATION 

Sec.  5.  In  every  case  of  adjudication  required  by  statute 
to  be  determined  on  the  record  after  opportunity  for  an 
agency  hearing,  except  to  the  extent  that  there  is  involved 
(1)  any  matter  subject  to  a  subsequent  trial  of  the  law 
and  the  facts  de  novo  in  any  court;  (2)  the  selection  or 
tenure  of  an  officer  or  employee  of  the  United  States  other 
than  examiners  appointed  pursuant  to  section  11;  (3)  pro¬ 
ceedings  in  which  decisions  rest  solely  on  inspections,  tests, 
or  elections ;  (4)  the  conduct  of  military,  naval,  or  foreign 
affairs  functions;  (5)  cases  in  which  an  agency  is  acting  as 
an  agent  for  a  court;  and  (6)  the  certification  of  employee 
representatives — 

(a)  NOTICE. — Persons  entitled  to  notice  of  an  agency 
hearing  shall  be  timely  informed  of  (1)  the  time,  place,  and 
nature  thereof;  (2)  the  legal  authority  and  jurisdiction  un¬ 
der  which  the  hearing  is  to  be  held;  and  (3)  the  matters  of 
fact  and  law  asserted.  In  instances  in  which  private  per¬ 
sons  are  the  moving  parties,  other  parties  to  the  proceeding 
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shall  give  prompt  notice  of  issues  controverted  in  fact  or 
law;  and  in  other  instances  agencies  may  by  rale  require 
responsive  pleading.  In  fixing  the  times  and  places  for 
hearings,  due  regard  shall  be  had  for  the  convenience  and 
necessity  of  the  parties  or  their  representatives. 

•  •  •  * 

HEARINGS 

Sec.  7.  In  hearings  which  section  4  or  5  requires  to  be 
conducted  pursuant  to  this  section — 

•  •  •  # 

(c)  EVIDENCE. — Except  as  statutes  otherwise  pro¬ 
vide,  the  proponent  of  a  rale  or  order  shall  have  the  burden 
of  proof.  Any  oral  or  documentary  evidence  may  be  re¬ 
ceived,  but  every  agency  shall  as  a  matter  of  policy  provide 
for  the  exclusion  of  irrelevant,  immaterial,  or  unduly  repe¬ 
titious  evidence  and  no  sanction  shall  be  imposed  or  rule 
or  order  be  issued  except  upon  consideration  of  the  whole 
record  or  such  portions  thereof  as  may  be  cited  by  any 
party  and  as  supported  by  and  in  accordance  with  the 
reliable,  probative,  and  substantial  evidence.  Every  party 
shall  have  the  right  to  present  his  case  or  defense  by  oral 
or  documentary  evidence,  to  submit  rebuttal  evidence,  and 
to  conduct  such  cross-examination  as  may  be  required  for 
a  full  and  true  disclosure  of  the  facts.  In  rale  making  or 
determining  claims  for  money  or  benefits  or  applications 
for  initial  licenses  any  agency  may,  where  the  interest  of 
any  party  will  not  be  prejudiced  thereby,  adopt  procedures 
for  the  submission  of  all  or  part  of  the  evidence  in  written 
form. 

(d)  RECORD. — The  transcript  of  testimony  and  ex¬ 
hibits,  together  with  all  papers  and  requests  filed  in  the 
proceeding,  shall  constitute  the  exclusive  record  for  deci¬ 
sion  in  accordance  with  section  8  and,  upon  payment  of 
lawfully  prescribed  costs,  shall  be  made  available  to  the 
parties.  Where  any  agency  decision  rests  on  official  notice 
of  a  material  fact  not  appearing  in  the  evidence  in  the 
record,  any  party  shall  on  timely  request  be  afforded  an 
opportunity  to  show  the  contrary. 


•  •  •  • 
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DECISIONS 

Sec.  8.  In  cases  in  which  a  hearing  is  required  to  be  con¬ 
ducted  in  conformity  with  section  7 — 

i  t  i  • 

(b)  SUBMITTALS  AND  DECISIONS.— Prior  to  each 
recommended,  initial,  or  tentative  decision,  or  decision  up¬ 
on  agency  review  of  the  decision  of  subordinate  officers  the 
parties  shall  be  afforded  a  reasonable  opportunity  to  sub¬ 
mit  for  the  consideration  of  the  officers  participating  in 
such  decisions  (1)  proposed  findings  and  conclusions,  or 
(2)  exceptions  to  the  decisions  or  recommended  decisions 
of  subordinate  officers  or  to  tentative  agency  decisions, 
and  (3)  supporting  reasons  for  such  exceptions  or  pro¬ 
posed  findings  or  conclusions.  The  record  shall  show  the 
ruling  upon  each  such  finding,  conclusion,  or  exception  pre¬ 
sented.  All  decisions  (including  initial,  recommended,  or 
tentative  decisions)  shall  become  a  part  of  the  record  and 
include  a  statement  of  (1)  findings  and  conclusions,  as 
well  as  the  reasons  or  basis  therefor,  upon  all  the  material 
issues  of  fact,  law,  or  discretion  presented  on  the  record; 
and  (2)  the  appropriate  rule,  order,  sanction,  relief,  or 
denial  thereof. 

•  i  •  • 

JUDICIAL  REVTEW 

Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judicial 
review  or  (2)  agency  action  is  by  law  committed  to  agency 
discretion — 

(a)  RIGHT  OF  REVIEW. — Any  person  suffering  legal 
wrong  because  of  any  agency  action,  or  adversely  affected 
or  aggrieved  by  such  action  within  the  meaning  of  any 
relevant  statute,  shall  be  entitled  to  judicial  review  thereof. 

(b)  FORM  AND  VENUE  OF  ACTION.— The  form  of 
proceeding  for  judicial  review  shall  be  any  special  statu¬ 
tory  review  proceeding  relevant  to  the  subject  matter  in 
any  court  specified  by  statute  or,  in  the  absence  or  inade¬ 
quacy  thereof,  any  applicable  form  of  legal  action  (includ¬ 
ing  actions  for  declaratory  judgments  or  writs  of  pro¬ 
hibitory  or  mandatory  injunction  or  habeas  corpus)  in  any 
court  of  competent  jurisdiction.  Agency  action  shall  be 
subject  to  judicial  review  in  civil  or  criminal  proceedings 
for  judicial  enforcement  except  to  the  extent  that  prior, 
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adequate,  and  exclusive  opportunity  for  such  review  is 
provided  by  law. 

•  #  •  • 

(e)  SCOPE  OF  REVIEW. — So  far  as  necessary  to  de¬ 
cision  and  where  presented  the  reviewing  court  shall  de¬ 
cide  all  relevant  questions  of  law,  interpret  constitutional 
and  statutory  provisions,  and  determine  the  meaning  or 
applicability  of  the  terms  of  any  agency  action.  It  shall 
(A)  compel  agency  action  unlawfully  withheld  or  unreason¬ 
ably  delayed;  and  (B)  hold  unlawful  and  set  aside  agency 
action,  findings,  and  conclusions  found  to  be  (1)  arbitrary, 
capricious,  an  abuse  of  discretion,  or  otherwise  not  in  ac¬ 
cordance  with  law;  (2)  contrary  to  constitutional  right, 
power,  privilege,  or  immunity;  (3)  in  excess  of  statutory 
jurisdiction,  authority,  or  limitations,  or  short  of  statutory 
right;  (4)  without  observance  of  procedure  required  by 
law;  (5)  unsupported  by  substantial  evidence  in  any  case 
subject  to  the  requirements  of  sections  7  and  8  or  otherwise 
reviewed  on  the  record  of  an  agency  hearing  provided  by 
statute;  or  (6)  unwarranted  by  the  facts  to  the  extent  that 
the  facts  are  subject  to  trial  de  novo  by  the  reviewing 
court.  In  making  the  foregoing  determinations  the  court 
shall  review  the  whole  record  or  such  portions  thereof  as 
may  be  cited  by  any  party,  and  due  account  shall  be  taken 
of  the  rule  of  prejudicial  error. 
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STATEMENT  OF  THE  QUESTION 


The  question  is  whether  an  Order  of  the  Civil  Aeronau¬ 
tics  Board  is  supported  by  the  reliable,  probative  and  sub¬ 
stantial  evidence  of  record  and  whether  the  Board  has  made 
basic  and  essential  findings  of  fact. 
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and  Aimews  in  the  consolidated  proceeding  known  as  the 
Air  Freight  Case ,  Docket  No.  810  et  al.,  for  certificates  of 
public  convenience  and  necessity  for  the  transportation  by 
air  of  property  only  over  stated  routes  within  the  con¬ 
tinental  United  States  (150,  155,  162,  166,  127).  These 
authorizations  are  for  a  five-year  period  expiring  in  1954. 
All  of  the  routes  authorized,  except  that  awarded  to  Air- 
news,  serve  points  which  petitioner  now  is,  and  was  prior 
to  said  Order,  authorized  to  serve  by  virtue  of  a  certificate 
of  public  convenience  and  necessity  authorizing  the  trans¬ 
portation  by  air  of  persons,  property  and  mail.  Petitioner, 
therefore,  was  permitted  to  intervene  by  Order  of  the 
Board  in  said  consolidated  proceeding  (195). 

This  petition  for  review  was  filed  within  60  days  after 
the  entry  of  the  Boards  Order  (10).  By  order  of  this  Court 
it  has  been  consolidated  for  the  purposes  of  brief  and  argu¬ 
ment  with  similar  petitions  filed  by  American  Airlines, 
Inc.,  Eastern  Airlines,  Inc.,  United  Air  Lines,  Inc.,  Bran- 
iff  Airways,  Inc.,  Chicago  and  Southern  Air  Lines,  Inc., 
Delta  Air  Lines,  Inc.,  and  Northwest  Airlines,  Inc. 

Authority  to  hear  and  decide  applications  for  certifi¬ 
cates  of  public  convenience  and  necessity  is  conferred  upon 
the  Board  by  Section  401(d)  of  the  Act.  Authority  to  re¬ 
view  the  orders  of  the  Board  is  conferred  on  this  court  by 
Section  1006  of  the  Act. 

STATEMENT  OF  THE  CASE 

This  case  arises  from  a  consolidated  proceeding  before 
the  Civil  Aeronautics  Board  known  as  the  Air  Freight 
Case,  Docket  810,  et  al.  In  that  case  there  were  consoli¬ 
dated  fifteen  applications  for  certificates  of  public  con¬ 
venience  and  necessity  for  the  transportation  by  air  of 
property  over  various  routes  within  the  continental  United 
States  paralleling  routes  already  operated  by  petitioner 
and  other  air  carriers.  With  one  exception,  the  applicants 


were  organizations  which,  immediately  following  World 
War  II,  had  acquired  surplus  aircraft  and  had  undertaken 
to  engage  in  air  transportation  without  benefit  of  a  certifi¬ 
cate.  The  justification  offered  for  such  action  was  that  the 
operations  being  conducted  were  contract  carriage,  which 
is  not  subject  to  economic  regulation  by  the  Board. 

During  the  pendency  of  the  consolidated  proceeding, 
however,  nine  of  the  applicants  sought  and  received  author¬ 
ity  from  the  Board  to  conduct  common  carrier  operations 
over  the  principal  routes  within  the  continental  United 
States.  This  was  effected  by  an  amendment  of  the  Board’s 
Economic  Regulations,  known  as  Section  292.5,  under  which 
the  applicants  were  exempted  from  the  certificate  provi¬ 
sions  of  Section  401  and  certain  other  provisions  of  Title 
IV  of  the  Act.  Under  these  exemptions  issued  in  May, 
1947,  the  holders  were  permitted  to  offer  common  carrier 
service  to  the  points  served  by  their  previous  contract 
operations  until  sixty  days  after  the  Board’s  final  deci¬ 
sion  in  the  consolidated  proceeding,  but  were  not  required 
to  serve  such  points. 

The  original  hearing  in  this  case  was  held  in  late  1946. 
An  Examiners’  Report  was  issued  in  March,  1948,  recom¬ 
mending  the  issuance  of  temporary  certificates  of  pub¬ 
lic  convenience  and  necessity  to  the  present  interveners 
and  to  California  Eastern  Airways,  Inc.,  an  organization 
which  filed  a  petition  under  Chapter  IX  of  the  Bankruptcy 
Act  shortly  after  the  issuance  of  the  Report  (217-606). 
The  petitioner  and  certain  other  air  carriers  then  filed 
exceptions  and  moved  to  reopen  the  record  to  include  data 
covering  the  exempted  operations  of  the  applicants  (661- 
740).  The  motions  were  denied  (804-806).  Petitioner  and 
others  moved  for  reconsideration  (810-862),  and  oral  argu¬ 
ment  on  both  the  exceptions  and  the  motions  to  reconsider 
was  ordered  by  the  Board  (862-864). 

Upon  oral  argument  held  in  September,  1948  the  Board 
granted  the  motion  to  reopen  and  ordered  a  further  hear- 
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ing  for  the  purpose  of  incorporating  the  data  mentioned 
'  above  and  similar  data  from  the  operations  of  the  petition¬ 
ers  (903-906).  A  further  hearing  was  thereupon  held  in 
late  November  and  early  December,  1948,  and  the  entire 
1  record  was  certified  directly  to  the  Board  by  order  dated 
December  21, 1948  (921-922).  On  April  25, 1949  the  Board 
i  issued  a  tentative  opinion  granting  temporary  certificates 
of  public  convenience  and  necessity  to  the  interveners  for 
certain  stated  routes  (1018-1142).  Exceptions  to  the  tenta¬ 
tive  decision  were  filed  by  the  petitioner  and  others  (1153- 
1399).  The  Board  heard  oral  argument  on  these  exceptions 
on  June  13,  1949  and  issued  its  final  Order  granting  cer¬ 
tificates  of  public  convenience  and  necessity  to  the  inter¬ 
veners  for  certain  stated  routes  on  July  29,  1949  (1559- 
1560). 

The  effect  of  this  decision  is  to  superimpose  upon  the 
pre-existing  air  transportation  system  a  network  of  routes 
serving  all  of  the  principal  long-haul  inter-city  segments  in 
the  United  States.  By  reason  of  it,  Slick  and  Flying  Tiger 
are  authorized  to  parallel  petitioner’s  transcontinental 
route. 

Both  the  tentative  and  final  Opinions  contain  dissents  of 
Members  Lee  and  Jones,  who  voted  to  deny  the  applica¬ 
tions  of  the  interveners. 

STATUTES  INVOLVED 

Authority  to  regulate  interstate  transportation  is  con¬ 
ferred  upon  the  Board  by  the  Act  The  general  objectives 
of  the  Act  are  set  forth  in  Section  2.  Economic  regulation 
of  the  industry  is  governed  by  Title  IV,  of  which  Section 
401  covers  the  issuance  of  certificates  of  public  convenience 
and  necessity.  Judicial  review  of  the  orders  of  the  Board 
is  provided  for  in  Section  1006. 

In  addition,  adjudications  of  the  type  involved  in  this 
proceeding  are  subject  to  the  Administrative  Procedure 


Act  (Act  of  June  11, 1946,  c.  324,  60  Stat  237  ff.,  TJ.  S.  C., 
Title  5, 1001  if.),  which  sets  forth  the  fundamental  require¬ 
ments  of  valid  administrative  action.  Of  particular  import 
in  the  present  proceeding  are  Sections  7(c),  governing 
“Evidence,”  Section  8,  governing  “Decisions”  and  Section 
10,  governing  “Judicial  Review.” 

The  applicable  portions  of  the  cited  statutes  are  set 
forth  in  full  in  the  Appendix. 

STATEMENT  OF  POINTS 

L  The  Boards  Order  is  based  upon  a  misconception  of 
its  powers  under  the  Act  and  other  applicable  statutes  and 
exceeds  the  Board’s  lawful  authority. 

II.  The  Board’s  finding  of  public  convenience  and  neces¬ 
sity  is  not  supported  by  and,  in  fact,  is  contrary  to  the 
reliable,  probative  and  substantial  evidence  of  record. 

in.  The  Board’s  finding  of  the  interveners’  fitness,  will¬ 
ingness  and  ability  to  conduct  the  authorized  operations 
is  not  supported  by  and,  in  fact,  is  contrary  to  the  reliable, 
probative  and  substantial  evidence  of  record. 

IV.  The  Board  has  failed  to  make  basic  and  essential 
findings  of  fact  required  to  support  its  Order. 

SUMMARY  OF  ARGUMENT 

The  opinion  of  the  Board  in  this  proceeding,  issued  in 
support  of  its  Order,  discloses  that  that  Order  is  based 
upon  a  misconception  of  the  Act  and  the  Administrative 
Procedure  Act  This  misconception  is  that  in  order  to 
achieve  the  developmental  and  promotional  aims  of  the  Act, 
the  Board  is  empowered  to  base  its  decisions  in  cases 
involving  new  or  additional  air  transportation  on  some¬ 
thing  other  than  the  reliable,  probative  and  substantial 
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evidence.  This  thesis  is  set  forth  in  the  Board’s  Opinion 
(1472-74),  and  the  remainder  of  the  Opinion  discloses  that 
the  principles  enunciated  have  in  fact  been  followed  in 
arriving  at  the  eventual  decision. 

On  the  decisive  issues  in  the  proceeding,  as  posed  by  the 
Act,  the  public  convenience  and  necessity  for  the  new  trans¬ 
portation  authorized  and  the  fitness,  willingness  and  ability 
of  the  interveners  to  perform  it,  the  Board  has  assumed 
conclusions  for  which  no  substantial  evidentiary  support  is 
offered  and  for  which  no  such  support  exists.  On  the  other 
hand,  substantial  evidence  dictating  a  result  contrary  to 
that  reached  by  the  Board  has  been  arbitrarily  rejected,  in 
some  instances  for  reasons  which  have  no  factual  basis  and 
in  others  for  no  visible  reason  whatsoever. 

The  Board’s  Opinion  is  lacking  in  basic  and  essential 
findings  of  fact  necessary  to  validate  the  Order.  Conclu¬ 
sions  which  the  Board  presents  as  findings  are  without 
logical  support  in  the  Opinion,  apart  from  the  question  of 
substantial  evidence,  are  meager  and  inconclusive  and  some 
are  repudiated  by  the  Board  itself  as  the  basis  for  its  result. 
Many  essential  findings  the  Board  does  not  even  purport 
to  make. 


POINT  I 

The  Board’s  Order  Is  Based  Upon  a  Misconstruction 
of  Its  Powers  Under  the  Act  and  Other  Applicable  Stat¬ 
utes  and  Exceeds  the  Board’s  Lawful  Authority. 

The  critical  issue  in  this  case  is  framed  by  the  Board’s 
claim  that  it  is  exempted  by  the  Act  from  the  requirement 
that  it  base  its  decisions  upon  findings  of  fact  supported  by 
substantial  evidence.  This  is  the  issue  which  Member 
Jones,  in  his  dissent,  describes  as  “overshadowing  all 
others  ’  ’  ( 1518) .  In  making  this  claim  the  Board  repudiates 
as  inapplicable  to  itself  a  basic  requisite  of  adminstrative 
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action  declared  in  a  long  history  of  judicial  decisions,  ex¬ 
pressly  set  forth  as  governing  Board  action  by  the  Act, 
and  reaffirmed  in  detail  by  the  Administrative  Procedure 
Act.  This  attitude  on  the  part  of  the  Board  has  conse¬ 
quences  fatal  to  the  Order  under  review. 

The  requirement  that  the  Board  found  its  decisions 
upon  substantial  evidence  is  indisputably  clear  from  an 
examination  of  the  Act  and  the  Administrative  Procedure 
Act.  Before  the  Board  can  issue  a  certificate  of  public 
convenience  and  necessity,  the  Act  requires  that  it  find  that 
the  applicant  is  “fit,  willing  and  able  to  perform  such 
transportation  properly”  and  to  conform  to  the  statutory 
and  administrative  requirements;  and  that  “such  trans¬ 
portation  is  required  by  the  public  convenience  and  neces¬ 
sity.”  If  the  Board  does  not  make  these  findings,  “such 
application  shall  be  denied”  (Section  401(d)  (1)).  The 
Act  further  provides :  4 4  The  findings  of  fact  by  the  Board, 
if  supported  by  substantial  evidence,  shall  be  conclusive” 
(Section  1006(c)).  The  obvious  corollary  of  this  provision 
is  that  the  Boards  findings  are  not  to  be  conclusive  if  not 
supported  by  substantial  evidence.  This  is  established  by 
the  Administrative  Procedure  Act,  (Section  7(c)),  which 
declares  that  “  *  *  •  no  sanction  shall  be  imposed  or  rule 
or  order  issued  except  upon  consideration  of  the  whole 
record  or  such  portions  thereof  as  may  be  cited  by  any 
party  and  as  supported  by  and  in  accordance  with  the 
reliable,  probative  and  substantial  evidence.”  Accordingly, 
in  the  section  of  the  Administrative  Procedure  Act  relating 
to  the  scope  of  judicial  review,  (Section  10(e)),  the  courts 
are  instructed  to  4  4  hold  unlawful  and  set  aside  agency 
action,  findings  and  conclusions  found  to  be  *  *  *  (5)  un¬ 
supported  by  substantial  evidence  •  • 

The  Board  attempts  to  justify  its  position  on  two  gen¬ 
eral  grounds :  first,  what  it  conceives  to  be  the  promotional 
and  developmental  objectives  of  the  Act  and  second,  what 
it  understands  to  be  the  holding  of  certain  decisions  of  the 
Supreme  Court  relating  to  the  procedural,  standards  to  be 


8 


met  by  administrative  agencies  in  the  formulation  of  their 
decisions. 

After  noting,  but  not  refuting  or  denying,  the  conten¬ 
tion  of  the  petitioners  that,  “The  factual  evidence  of  rec¬ 
ord  is  not  sufficiently  substantial  to  justify  the  certification 
of  any  all-cargo  carrier  •  •  *,”  the  Board  states  that  the 
petitioners  “misinterpret  the  nature  of  the  basic  issue  in 
this  case.  ’  *  It  then  proceeds  to  define  that  issue  as  follows : 

1 *  That  issue  is  primarily  promotional  in  character  and 
relates  to  developmental  rather  than  purely  regula¬ 
tory  purposes”  (1472). 

The  Act,  says  the  Board,  has  invested  it  with  “a  major 
promotional  and  developmental  responsibility”  which 
serves  to  distinguish  it  from  other  administrative  tri¬ 
bunals  and  regulatory  bodies  and  frees  it  from  making 
findings  based  upon  the  substantial  evidence  of  record.* 
This  “promotional  and  developmental  responsibility”  it 
declares  to  be  the  fostering  of  an  air  transportation  in¬ 
dustry  answering  to  the  policy  objectives  of  Section  2  of 
the  Act. 

The  Board  then  turns  to  Federal  Communications  Com¬ 
mission  v.  Pottsville  Broadcasting  Co.,  309  U.  S.  143,  for 
support  of  its  interpretation  of  its  functions.  The  purport 
of  that  decision  is  to  hold  that  “differences  in  origin  and 
function”  between  the  courts  and  administrative  agencies 
“preclude  wholesale  transplantation  of  the  rules  of  pro¬ 
cedure,  trial  and  review  which  have  evolved  from  the 


*  In  attempting  to  distinguish  itself  from  other  administrative 
agencies  with  respect  to  the  requisites  for  valid  administrative  action, 
the  Board  utterly  ignores  the  Administrative  Procedure  Act,  a 
statute  which  specifically  receives  no  mention  in  the  majority  opinion. 
This  Act  obviously  applies  to  the  Board.  The  agency  functions 
excepted  from  the  operation  of  this  Act  are  set  forth  in  Section  2, 
and  no  mention  is  made  there  of  the  Board.  The  Board  has  further 
repeatedly  admitted  that  it  is  governed  by  the  Administrative  Pro¬ 
cedure  Act,  as,  for  example,  in  the  codification  of  its  Economic  Regu¬ 
lations. 
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history  and  experience  of  the  courts.  ’  ’  Administrative 
agencies,  the  Supreme  Court  states,  “should  be  free  to 
fashion  their  own  rules  of  procedure  and  to  pursue  methods 
of  inquiry  capable  of  permitting  them  to  discharge  their 
multitudinous  duties.,, 

Armed  with  its  novel  interpretation  of  the  Act  and  with 
its  quotation  from  the  Pottsville  Broadcasting  Co.  case,  the 
Board  sums  up  its  theory  of  its  responsibilities  in  the  pres¬ 
ent  case  as  follows : 

“  •  •  •  we  cannot  agree  with  the  contention  that  the 
issue  of  public  convenience  and  necessity  in  the  pres¬ 
ent  case  is  to  be  resolved  solely  upon  the  basis  of  past 
and  current  facts  whose  weight  must  be  strictly 
weighed  as  in  the  adjudication  of  a  factual  issue  in  a 
court  of  law.  Our  decision  must  also  take  into  account 
and  give  appropriate  weight  to  broad  considerations 
of  future  welfare  *  *  *.  Such  an  approach  must  neces¬ 
sarily  be  predicated  upon  future  estimates  as  well  as 
present  facts  for  it  is  keyed  to  future  goals  and  an 
effort  to  envisage  the  shape  of  things  to  come”  (1474).# 

The  most  cursory  analysis  of  the  Board’s  position  dis¬ 
closes  the  absence  of  any  basis  in  law  for  the  extravagant 
claim  that  it  is  entitled  to  disregard  the  facts  of  record  and 
base  its  decisions  on  its  speculation  as  to  “the  shape  of 
things  to  come.  ’  ’  While  no  quarrel  can  be  had  with  accept¬ 
ing  reasonable  estimates  based  upon  reliable  and  substan¬ 
tial  evidence,  that  does  not  permit  the  Board  to  rely  upon 
surmises,  hopes  and  guesswork,  nor  does  it  relieve  the 
Board  from  attaching  to  “past  and  current  facts”  the  same 
weight  to  which  they  are  entitled  as  in  the  adjudication  of 
a  factual  issue  in  a  court  of  law.  As  Member  Jones  said: 

“•  •  •  I  cannot  agree  with  the  majority’s  concept 
that  the  use  of  the  word i promote’  in  the  Act  permits 


♦The  last  phrase  appears  in  another  case  but  with  extraordi¬ 
narily  different  emphasis.  In  American  Airlines,  Inc.  Mail  Rates, 
3  CA.B.  323,  the  Board  said:  “In  air  transportation  we  can  see 
but  dimly  the  shape  of  things  to  come.” 
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the  Board  to  accept  speculative  estimates  not  based 
on  substantial  evidence,  or  to  indulge  its  occult  pow¬ 
ers  ‘to  envisage  the  shape  of  things  to  come,’  giving 
such  weight  as  it  may  wish  to  such  visions,  and 
deciding  issues  so  important  to  our  national  welfare 
upon  them”  (1519). 

Neither  the  Act  in  general,  nor  Section  2  in  particular, 
affords  foundation  for  any  claim  that  the  Board  has  been 
singled  out  for  special  treatment  by  Congress  so  as  not  to 
be  subject  to  the  substantial  evidence  rule.  Section  2  was 
patterned  after  the  declaration  of  policy  preceding  the 
Motor  Carrier  Act,  containing  practically  identical  lan¬ 
guage,  which  was  subsequently  absorbed  into  the  National 
Transportation  Policy,  preceding  Part  I  of  the  Interstate 
Commerce  Act,  as  a  guide  to  the  Interstate  Commerce  Com¬ 
mission  in  its  supervision  of  railroads,  motor  carriers, 
water  carriers  and  freight  forwarders.  That  policy  was 
also  one  of  “promotional  and  developmental  responsibil¬ 
ity,  *  ’  the  Commission  being  charged  with  administering  the 
particular  act  applicable  to  each  form  of  transportation 
so  as 

“•  *  *  to  recognize  and  preserve  the  inherent  ad¬ 
vantages  of  each;  to  promote  safe,  adequate,  eco¬ 
nomical,  and  efficient  service  and  foster  sound  eco¬ 
nomic  conditions  in  transportation  and  among  the 
several  carriers  *  •  *  all  to  the  end  of  developing , 
coordinating,  and  preserving  a  national  transporta¬ 
tion  system  by  water,  highway,  and  rail,  as  well  as 
other  means,  adequate  to  meet  the  needs  of  the  com¬ 
merce  of  the  United  States,  of  the  postal  service  and 
of  the  national  defense.” 

Nothing  could  be  clearer  than  that  Section  2  of  the 
Civil  Aeronautics  Act  is  no  more  than  a  statement  of  policy 
to  serve  as  a  guide  to  the  Board  in  the  performance  of 
the  functions  assigned  to  it  and  in  the  exercise  of  the  powers 
conferred  upon  it  by  the  Act.  As  was  said  by  the  Supreme 
Court  of  such  declarations  of  policy  in  Carter  v.  Carter 
Coal  Co.,  298  U.  S.  238,  280: 
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1  *  These  declarations  constitute  not  enactment  of  law 
but  legislative  averments  by  way  of  inducement  to 
the  enactment  which  follows/ * 

Clearly,  therefore,  Section  2  does  not  confer  any  powers 
on  the  Board  or  afford  it  any  exemptions  which  in  any  way 
qualify  the  certification  or  substantial  evidence  provisions 
of  Sections  401  (d)  (1)  and  1006  (e)  of  the  Act  or  the  spe¬ 
cific  evidentiary  requirements  of  Section  7  (c)  and  10  (e) 
of  the  Administrative  Procedure  Act. 

Nor  can  the  Board  gain  any  support  for  its  position 
from  the  Pottsville  Broadcasting  Co.  case  cited  by  it,  or 
the  line  of  authority  which  it  represents.  That  case  simply 
holds  that  administrative  agencies  are  not  to  be  held  to  the 
same  general  rules  of  procedure  that  apply  in  the  courts, 
as  is  amply  evidenced  by  the  very  passage  quoted  from 
that  case  by  the  Board.  The  Board  ignores  the  fact  that 
this  decision  in  no  way  relieves  administrative  agencies 
from  the  requirement  that  their  decisions  in  an  adjudica¬ 
tory  proceeding*  be  founded  upon  basic  findings  of  fact 
which  reflect  the  substantial  evidence.**  This  point  was 
made  unmistakably  clear  by  the  Supreme  Court  in  Consoli- 

♦  The  duty  of  the  Board  in  ruling  upon  applications  for  cer¬ 
tificates  of  public  convenience  and  necessity  clearly  is  a  judicial 
and  not  a  legislative  function.  Administrative  Procedure  Act,  Secs. 
2(d)  and  2(e). 

♦♦The  Board  also  seeks  additional  support  for  its  resort  to 
“future  goals”  and  “the  shape  of  things  to  come”  by  a  quotation 
from  the  opinion  of  the  District  Court  in  Beaumont,  S.  L.  &  W.  Ry. 
Co.  v.  United  States,  36  F.  2d  789  (W.  D.  Mo.)  aff’d.  282  U.  S. 
784  (Footnote,  1474).  The  opinion  of  the  District  Court,  which 
the  Board  mistakenly  attributes  to  the  Supreme  Court,  justified  an 
order  of  the  Commission  fixing  rate  divisions  in  part  because  of  its 
“expert  knowledge  and  national  vision”  in  the  appraisal  of  the 
evidence.  In  fact,  the  Commission’s  “national  vision,”  however 
adequate  it  may  have  been  for  the  purely  legislative  function  of 
fixing  rates,  did  not  save  the  Commission  from  sharp  criticism  by 
the  Supreme  Court  for  “failure  specifically  to  report  the  facts  and 
give  the  reasons”  for  its  methods  in  fixing  the  divisions. 
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dated  Edison  Co.  v.  National  Labor  Relations  Board ,  305 
U.  S.  197.  In  considering  the  provision  in  the  National 
Labor  Relations  Act  to  the  effect  that  “the  rules  of  evi¬ 
dence  prevailing  in  courts  of  law  and  equity  shall  not  be 
controlling’ ’  the  Court  states: 

“The  obvious  purpose  of  this  and  similar  provisions 
is  to  free  administrative  boards  from  the  compulsion 
of  technical  rules  so  that  the  mere  admission  of  mat¬ 
ter  which  would  be  deemed  incompetent  in  judicial 
proceedings  would  not  invalidate  the  administrative 
order  •  •  •  But  this  assurance  of  a  desirable  flexi¬ 
bility  in  administrative  procedure  does  not  go  so  far 
as  to  justify  orders  without  a  basis  in  evidence  having 
rational  force.” 

Not  only  do  the  Act  and  the  case  authorities  on  admin¬ 
istrative  procedure  fail  to  support  the  Board’s  claim  that 
is  may  reject  the  “past  and  current  facts”  of  record  in 
favor  of  its  speculations  on  t 1  the  shape  of  things  to  come,  ’  ’ 
but  a  claim  similar  to  the  Board’s  has  already  been  heard 
by  the  Supreme  Court  and  condemned  by  that  tribunal  in 
the  strongest  language.  In  Interstate  Commerce  Commis¬ 
sion  v.  Louisville  &  Nashville  RR  Co.,  227  U.  S.  88,  the 
Supreme  Court  heard  the  government  argue  that  the  Com¬ 
mission  was  authorized  by  the  Hepburn  Act  to  set  aside 
rates  proposed  by  railroad  carriers  if  such  rates  were 
unreasonable  in  the  Commission’s  opinion,  apart  from 
whether  its  opinion  was  supported  by  substantial  evidence. 
Here,  at  least,  the  government  had  a  technical  ground  for 
its  position  inasmuch  as  the  Act  provided  that  rates  pro¬ 
posed  by  the  carriers  should  be  set  aside  if  after  a  hear¬ 
ing  the  4 4  Commission  shall  be  of  the  opinion  that  the  charge 
was  unreasonable”  (p.  91).  The  court,  however,  gave. short 
shrift  to  the  government  argument,  declaring  that  the  stat¬ 
ute  “imposed  the  duty  of  deciding  in  accordance  with  the 
facts  proved.  ’  ’  The  court  continued ; 

44  A'  finding  without  evidence  is  arbitrary  and  base¬ 
less.  And  if  the  Government’s  contention  is  correct, 


it  would  mean  that  the  Commission  had  a  power  pos¬ 
sessed  by  no  other  officer,  administrative  body,  or  tri¬ 
bunal  under  our  Government  It  would  mean  that 
where  rights  depended  upon  facts,  the  Commission 
could  disregard  all  rules  of  evidence,  and  capriciously 
make  findings  by  administrative  fiat.  Such  authority, 
however  beneficiently  exercised  in  one  case,  could  be 
injuriously  exerted  in  another;  is  inconsistent  with 
rational  justice,  and  comes  under  the  Constitution’s 
condemnation  of  all  arbitrary  exercise  of  power”  (p. 
91). 


The  court  recognized  that  the  Commission  was  not 
limited  to  the  strict  rules  as  to  the  admissibility  of  evi¬ 
dence  which  apply  in  the  courts;  but  the  limitations  of 
that  doctrine  were  dramatically  drawn  with  the  warning 
that, 1 1  *  *  *  the  more  liberal  the  practice  in  admitting  testi¬ 
mony,  the  more  imperative  the  obligation  to  preserve  the 
essential  rules  of  evidence  by  which  rights  are  asserted 
or  defended.  In  such  cases  the  Commissioners  cannot  act 
upon  their  own  information  as  could  jurors  in  primitive 
days”  (p.  93). 

The  continuing  vitality  of  the  Louisville  &  Nashville 
case  is  attested  by  the  fact  that  the  Supreme  Court  has  con¬ 
tinued  to  quote  it  with  approval.  Bridges  v.  Wixon,  326 
U.  S.  135,  154. 

The  Board,  in  the  case  at  bar,  is  without  even  the  tech¬ 
nical  ground  appealed  to  by  the  government  in  the  Louis¬ 
ville  &  Nashville  case.  Nowhere  in  the  applicable  sections 
of  the  Act  is  any  weight  given  to  the  Board’s  opinion — no 
mention  even  of  the  word  * 1  opinion.  ’  ’  The  statute  demands 
1 1  findings  of  facts  ***  supported  by  substantial  evidence” 
as  an  emphatic  bar  to  the  “primitive”  thesis  advanced  by 
the  Board  in  these  proceedings. 

In  denying  that  “the  issue  of  public  convenience  and 
necessity  in  the  present  case  is  to  be  resolved  solely  upon 
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the  basis  of  past  and  current  facts  whose  weight  must  be 
strictly  weighed  as  in  the  adjudication  of  a  factual  issue 
in  a  court  of  law,”  the  Board  could  hardly  have  chosen 
language  more  flatly  contradictory  to  the  Congressional 
purpose  in  enacting  the  Administrative  Procedure  Act. 
Representative  Walter,  on  the  floor  of  the  House,  in  ex¬ 
plaining  the  provisions  of  Section  7(c)  to  the  effect  that 
agency  action  must  be  “  supported  by  and  in  accordance 
with  the  reliable,  probative  and  substantial  evidence”  de¬ 
clared  : 

“The  requirement  that  agencies  may  act  only  upon 
relevant,  probative,  and  substantial  evidence  means 
that  the  accepted  standards  of  proof,  as  distinguished 
from  the  mere  admissibility  of  evidence,  are  to  govern 
in  administrative  proceedings  as  they  do  in  courts 
of  law  and  equity.  •  •  •  Under  these  provisions  the 
function  of  an  administrative  agency  is  clearly  not 
to  decide  arbitrarily  or  to  act  contrary  to  the  evidence 
or  upon  surmise  or  suspicion  or  untenable  inference 
•  •  •  Under  this  provision  agencies  are  not  authorized 
to  decide  in  accordance  with  preconceived  idea  or 
merely  to  sustain  or  vindicate  prior  administrative 
action,  but  they  must  enter  upon  a  bona  fide  considera¬ 
tion  of  the  record  with  a  view  to  reaching  a  just  de¬ 
cision  upon  the  whole  of  it”  (Legislative  History,  p. 
365).* 

The  meaning  of  “substantial  evidence”  is  fully  ex¬ 
plained  in  Supreme  Court  decisions.  In  Consolidated 
Edison  Co.  v.  National  Labor  Relations  Board ,  supra ,  the 
Supreme  Court  declared  (305  U.  S.  197,  229) : 

♦  Almost  the  same  language  appears  in  the  Report  of  the  Senate 
Judicial  Committee  (Leg.  Hist.  p.  208)  :  “*  *  *  Thus  while  the 
exclusionary  ‘rules  of  evidence’  do  not  apply  except  as  the  agency 
may  as  a  matter  of  good  practice  simplify  the  hearing  and  record 
by  excluding  obviously  improper  and  unnecessary  evidence,  the 
standards  and  principles  of  probity  and  reliability  of  evidence  must 
be  the  same  as  those  prevailing  in  courts  of  law  or  equity  in  non- 
administrative  cases.” 


“Substantial  evidence  is  more  than  a  mere  scintilla. 
It  means  such  relevant  evidence  as  a  reasonable  mind 
might  accept  as  adequate  to  support  a  conclusion.  ’  ’ 

The  court  excluded  “mere  uncorroborated  hearsay  or 
rumor”  (p.  230). 

The  term  received  further  definition  in  National  Labor 
Relations  Board  v.  Columbian  Enameling  &  Stamping  Co., 
306  U.  S.  292,  300,  the  Court  stating: 

“Substantial  evidence  is  more  than  a  mere  scintilla, 
and  must  do  more  than  create  a  suspicion  of  the  ex¬ 
istence  of  the  fact  to  be  established.  •  •  #  it  must  be 
enough  to  justify,  if  the  trial  were  to  a  jury,  the  re¬ 
fusal  to  direct  a  verdict  when  the  conclusion  sought 
to  be  drawn  from  it  is  one  of  fact  for  the  jury. 9  9 

The  legislative  intent  when  the  substantial  evidence  rule 
was  embodied  in  Sections  7  (c)  and  10  (e)  of  the  Adminis¬ 
trative  Procedure  Act  is  disclosed  in  the  following  quota¬ 
tion  from  the  Report  of  the  House  Judiciary  Committee, 
in  explanation  of  Section  10  (e) : 

“  1  Substantial  evidence’  means  evidence  which  on 
the  whole  record  is  clearly  substantial,  plainly  suffi¬ 
cient  to  support  a  finding  or  conclusion  under  the 
requirements  of  section  7  (c)  and  material  to  the 
issues.  It  is  exceedingly  important.  Difficulty  has 
come  about  by  the  practice  of  agencies  and  courts  to 
rely  upon  something  less — suspicion,  surmise,  im¬ 
plication,  or  plainly  incredible  evidence. 9  9 

Of  especial  significance  in  determining  the  scope  of 
judicial  review  established  by  the  Administrative  Pro¬ 
cedure  Act  is  the  last  sentence  of  Section  10  (e).  After 
outlining  the  reasons  for  which  the  courts  are  instructed 
to  hold  agency  action  unlawful,  this  section  continues : 

“In  making  these  determinations  the  court  shall  re¬ 
view  the  whole  record  or  such  portions  as  may  be 
cited  by  any  party  and  due  account  shall  be  taken  of 
the  rule  of  prejudicial  error.” 
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The  addition  of  this  sentence  insofar  as  it  requires  the 
Court  to  “consider  the  whole  record”  in  determining 
whether  an  agency’s  determination  is  supported  by  the 
substantial  evidence,  resulted  from  the  concern  with  the 
problem  of  review  of  the  minority  group  of  the  Attorney 
General’s  Committee.  Dean  Stason  of  the  University  of 
Michigan  Law  School  expressed  this  concern  in  testifying 
at  the  Senate  Hearing  on  the  minority  bill : 

‘ 1  Construed  grammatically,  the  term  *  substantial 
evidence’  might  conceivably,  although  not  reason¬ 
ably,  mean  little  more  than  a  sort  of  modified  scin¬ 
tilla  rule.  *  *  *  So  defined ,  the  requirements  simply 
call  for  a  searching  of  the  record  to  find  some  rele¬ 
vant  testimony  which  can  be  regarded  as  substantial 
to  support  the  order ,  ignoring  all  countervailing  tes¬ 
timony  introduced  by  the  opposing  party 

To  avoid  any  “modified  scintilla”  rule,  the  Administrative 
Procedure  Act  as  finally  adopted  by  Congress  requires  the 
courts  to  “review  the  whole  record”  and  to  consider  the 
effect  of  the  evidence  which  opposes  the  agency  result.* 

The  legislative  purpose  to  this  effect  is  amply  evidenced 
by  the  following  quotation  from  the  Report  of  the  Senate 
Judiciary  Committee : 

“The  requirement  of  review  upon  the  ‘whole  rec¬ 
ord’  means  that  the  courts  may  not  look  only  to  the 
case  presented  by  one  party  since  other  evidence  may 
weaken  or  indisputably  destroy  that  case”  (Leg. 
Hist.  p.  214). 

The  courts  have  interpreted  Section  10  (e)  in  the  spirit 
with  which  it  was  enacted.  In  WiUapoint  Oysters  v.  Ewing, 
174  Fed.  2d  676  (C.  C.  A.  9th),  the  Court  said  with  reference 
to  Section  10  (e)  (p.  685) : 


*  The  effect  of  the  attitude  of  the  Attorney  General’s  Committee 
on  the  final  form  of  the  Administrative  Procedure  Act  in  connection 
with  the  requirement  of  review  “upon  the  whole  record”  is  elaborately 
set  forth  with  ample  citations  of  authority  in  Member  Jones’  dissent 
(1526  ff.). 
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“We  think  that  we  conform  to  it  when  we  con¬ 
sider  the  evidence  on  both  sides  in  order  to  deter¬ 
mine  whether  it  appears  that  the  evidence  in  support 
of  the  administrative  conclusion  can  fairly  be  said 
to  be  substantial  in  the  face  of  opposing  evidence.” 

Also  of  value  in  interpreting  the  section  is  the  language 
of  Chief  Judge  Learned  Hand  in  National  Labor  Relations 
Board  v.  Universal  Camera  Corporation ,  179  Fed.  2d  749, 
752  (C.  C.  A.  2d),  where  the  court  considered  a  provision 
of  the  Labor  Management  Act  of  1947  making  findings  of 
the  Labor  Board  conclusive  if  supported  by  substantial 
evidence  *  *  on  the  record  considered  as  a  whole.  ’  ’  The  Court 
declared : 

1 ‘  The  most  probable  intent  in  adding  the  phrase, 
‘on  the  record  considered  as  a  whole,’  was  to  over¬ 
rule  what  Congress  apparently  supposed — perhaps 
rightly — had  been  the  understanding  of  some  courts : 
i.e.  that,  if  any  passage  could  be  found  in  the  testi¬ 
mony  to  support  a  finding,  the  review  was  to  stop, 
no  matter  how  much  other  parts  of  the  testimony 
contradicted,  or  outweighed  it.” 

The  duty  of  the  Board  to  determine  the  issues  in  this 
case  on  the  substantial  evidence  is  indisputably  established 
by  the  applicable  statutes  and  the  case  authorities.  The 
meaning  which  the  courts  give  to  the  requirement  and 
which  the  legislators  intended  is  beyond  doubt.  The  pre¬ 
ceding  discussion  exposes  the  magnitude  of  the  Board’s 
error  when  it  assumes  that  it  can  substitute  its  speculations 
on  “the  shape  of  things  to  come”  for  substantial  evidence 
in  the  decision  of  this  case.  This  Court  has  the  duty  to 
correct  the  Board’s  misunderstanding  of  its  powers  and 
disallow  its  improper  use  of  matters  other  than  evidence  in 
arriving  at  its  decision.  Under  the  Administrative  Pro¬ 
cedure  Act,  this  court  is  charged  with  the  further  duty  of 
setting  the  Board’s  order  aside  if  it  finds  upon  review  of 
“the  whole  record”  that  the  order  is  “unsupported  by  sub¬ 
stantial  evidence.” 
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The  following  discussion  will  be  devoted  to  an  analysis 
of  the  Board’s  Opinion  and  of  the  evidence  relied  on  by  the 
Board  to  support  its  findings  that  the  public  convenience 
and  necessity  require  the  transportation  certificated  and 
that  the  interveners  are  fit,  willing  and  able  to  perform  it. 
This  analysis  shows  not  only  that  there  is  a  complete  ab¬ 
sence  of  substantial  evidence  to  support  the  findings,  but 
also  that  the  findings  are  contrary  to  the  substantial  evi¬ 
dence. 


POINT  n 

The  Board’s  Finding  of  Public  Convenience  and 
Necessity  Is  Not  Supported  by,  and,  in  Fact,  Is  Contrary 
to  the  Reliable,  Probative  and  Substantial  Evidence  of 
Record. 


A.  Elements  of  Public  Convenience  and  Necessity. 


At  the  time  of  the  enactment  of  the  Act,  the  phrase, 
“public  convenience  and  necessity”,  had  come  to  have  an 
established  meaning  as  a  result  of  the  administrative  and 
judicial  interpretations  it  had  received  under  the  Trans¬ 
portation  Act  of  1920  and  similar  legislation.  Congress  is 
|  presumed  to  have  intended  this  same  meaning  when  it  in¬ 
cluded  the  phrase  in  Section  401(a)  (1)  of  the  Civil  Aero¬ 
nautics  Act.  “Such  use  indicated  a  continuation  of  the  ad¬ 
ministrative  and  judicial  interpretation  of  the  language.” 
Interstate  Commerce  Commission  v.  Parker,  326  U.  S.  60.* 


The  Board  recognized  this  fact  when  it  adopted  the 
long-standing  interpretation  of  the  Interstate  Commerce 
Commission.  The  Board  set  forth  the  elements  of  public 


♦The  Supreme  Court  was  here  considering  the  meaning  of 
“public  convenience  and  necessity”  as  adopted  in  the  Motor  Carrier 
Act.  While  the  phrase  “is  not  defined  by  the  statute”  the  court 
noted  that  “the  norms  in  the  phrase  possess  connotations  which 
have  evolved  from  the  half-century  experience  of  government  in 
the  regulation  of  transportation”  (at  p.  65). 
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convenience  and  necessity  as  follows:  “  *  *  •  The  primary 
questions  to  be  considered  are,  in  substance,  whether  the 
new  service  would  serve  a  useful  purpose,  responsive  to 
the  public  need;  whether  this  purpose  can  and  will  be 
served  as  well  by  existing  lines  or  carriers ;  whether  it  can 
be  served  by  the  applicant  with  the  new  service  without 
impairing  the  operations  of  existing  carriers  contrary  to 
the  public  interest;  and  whether  any  cost  of  the  proposed 
service  to  the  government  will  be  outweighed  by  the  bene¬ 
fit  which  will  accrue  to  the  public  from  the  new  service.” 
United  Airlines  Transportation  Corp. — Certificate  of  Pub¬ 
lic  Convenience  and  Necessity  ( Red  Bluff  Operation ),  1 
CCA  778.* 

These  components  of  “public  convenience  and  neces¬ 
sity”  have  been  reaffirmed  and  approved  by  the  Board  in 
numerous  cases.**  So  well  established  have  they  become 
that  more  recently  the  Board  has  become  accustomed  merely 
to  refer  to  these  cases,  f  They  are,  therefore,  the  standard 
to  be  applied  in  the  determination  of  the  question  of  the 
public  convenience  and  necessity.^ 

*  The  Board’s  summation  is  a  paraphrase  of  a  similar  statement 
by  the  Interstate  Commerce  Commission  in  Pan  American  Bus  Lines 
Operation,  1  MCC  190,  which  in  turn  relies  on  the  Supreme  Court’s 
construction  of  the  Transportation  Act  of  1920  in  Texas  and  New 
Orleans  R.R.  Co.  v.  Northside  Belt  Ry.  Co.,  276  U.  S.  475,  479. 

**  For  example  see  Mid-Continent  Airlines,  Inc.,  et  al. — Certifi¬ 
cates  of  Public  Convenience  and  Necessity,  2  CAB  63  (1940)  ;  Trans- 
Southern  Airlines,  Inc.,  et  al. — Certificate  of  Public  Convenience  and 
Necessity,  2  CAB  250  (1940). 

f  Middle- Atlantic  Area  Case,  9  CAB  131  (1948);  Service  in 
New  England  States  Case,  Docket  No.  2196  (March  24,  1950). 

t  Member  Ryan,  one  of  the  majority,  makes  this  unmistakably 
clear  in  a  colloquy  with  Mr.  Craven  during  the  latter’s  argument 
on  September  13,  1948  (874).  After  a  discussion  in  which  Member 
Ryan  summarized  the  elements  of  public  convenience  and  necessity 
according  to  the  Board’s  established  formula,  he  asked:  “The 
principles  of  public  convenience  and  necessity  are  certainly  the  same 
in  all  applications  for  certificates,  are  they  not?” 
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B.  Air  Freight  Potential  of  One  Billion 
Ton  Miles  Annually. 

In  an  apparent  effort  to  satisfy  this  standard  of  pnblic 
convenience  and  necessity  the  Board  made  the  finding  that 
there  is  an  1  *  existing’  ’  potential  traffic  in  air  freight  of 
one  billion  ton  miles  annually.  The  Board  states  (1468- 
1469) : 

“The  finding  of  an  air  freight  potential  many  times 
larger  than  the  present  or  projected  traffic*  would 
not  in  itself  justify  the  duplication  of  existing  facili¬ 
ties.  Such  a  finding,  however,  does  bear  directly  upon 
the  possibility  of  traffic  diversion  from  existing  car¬ 
riers,  and  possible  economic  effect  of  the  authorization 
of  all-cargo  carriers  *  *  *.” 

#  •  •  •  • 

“In  view  of  the  size  of  that  potential,  as  reasonably 
estimated  on  the  present  record,  there  is  reason  to  be¬ 
lieve  that,  if  a  limited  number  of  all-cargo  carriers 
which  are  now  operating  should  be  certificated,  they 
will  continue  to  develop  their  traffic  from  the  cargo 
potential  rather  than  by  diversion  from  the  certificated 
carriers.  We  are  unable  to  accept  the  conclusion, 
therefore,  that  the  certification  of  a  few  exclusive 
cargo  carriers  as  a  means  of  promoting  and  develop¬ 
ing  air  traffic  from  the  large  aJir  freight  potential 
would  inflict  a  destructive  diversion  upon  the  existing 
certificated  carriers  *  *  *  ” 

This  language  shows  clearly  that  the  potential  esti¬ 
mated  by  the  Board  is  offered  to  show  that  there  is  so  much 
potential  that  there  cannot  possibly  be  any  impairment  of 
the  operations  of  the  existing  carriers,  the  third  element 
of  public  convenience  and  necessity.  It  also  indicates  that 
the  useful  public  purpose  to  be  achieved  (the  first  ele- 


*  The  billion  ton  mile  figure  is  approximately  eight  times  the 
present  (as  of  1948)  traffic  and  four  times  the  volume  reached  by  a 
straight-line  projection  of  1946-1948  data  to  the  year  1954  when 
the  certificates  of  the  interveners  expire. 


ment)  is  “promoting  and  developing  air  traffic  from  the 
large  air  freight  potential.” 

Incidental  public  benefits  which  the  Board  anticipates 
from  the  certification  of  the  interveners  (1474-76)  also 
depend  upon  the  Board’s  estimate  of  potential  because  it 
is  upon  this  potential  that  the  Board  bases  its  conclusion 
that  the  interveners  can  conduct  economic  operations.  (Ob¬ 
viously  no  public  purpose  would  be  served  by  certificating 
carriers  destined  for  bankruptcy).  The  Board  states 
(1478) : 

1 1  The  'potential  market  appears  to  be  sufficient  to  sup¬ 
port  economic  operations  by  the  carriers  we  are  cer¬ 
tificating.” 

Again  the  Board  says  (1482) : 

“We  believe,  however,  that  with  ingenious  and  ener¬ 
getic  application  to  the  proper  realization  of  the 
traffic  potential ,  there  is  ample  reason  to  conclude  that 
these  carriers  will  achieve  economic  and  profitable 
operations  prior  to  the  expiration  of  the  temporary 
period  for  which  certificates  are  being  awarded.” 

In  concluding  that  national  defense  will  benefit  from 
the  proposed  new  services,  the  Board  concedes  that  the 
realization  of  any  benefit  “depends  primarily  *  •  •  upon 
the  availability  of  sufficient  actual  traffic  •  •  •  ”  (1476-77). 
The  Board  connects  the  certifications  in  this  case  with  the 
achievement  of  such  “actual  traffic”  by  averring  that  the 
activities  of  the  interveners  will  “lead  to  a  more  rapid 
development  of  the  market  *  *  *  ”  (1477).  In  this  context, 
the  word  “market”  is  plainly  synonymous  with  “poten¬ 
tial”  as  used  elsewhere  in  the  opinion. 

The  Board  also  relies  on  its  estimate  of  potential  for 
the  conclusion  that  the  operations  of  the  interveners  can 
be  conducted  without  disproportionate  cost  to  the  govern¬ 
ment,  the  fourth  element  in  a  finding  of  public  convenience 
and  necessity.  After  stating  that  the  potential  market  ‘  ‘  ap- 
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pears  to  be  sufficient”  to  support  such  operations,  the 
Board  declares  that  “Facts  of  record  lend  credence  to  the 
assertion  of  the  applicants  that  air  freight  can  be  de¬ 
veloped  without  subsidy  from  the  government  in  the  form 
of  mail  payments”  (1478).  The  Board  goes  on  to  say  (1478- 
79) : 

“If  experience  during  this  developmental  period 
proves  that  the  estimates  of  potential  traffic  have  been 
overly  optimistic  and  that  operations  cannot  be  con¬ 
ducted  without  mail  pay,  then  one  of  the  basic  reasons 
underlying  our  decision  herein  vrdl  have  disappeared.” 

Finally,  the  Board  relates  its  estimate  of  potential  di¬ 
rectly  to  the  end  result  in  the  following  language  (1481) : 

“Upon  the  basis  of  the  evidence  of  record  we  are 
convinced  that  there  is  an  air  freight  potential  suffi¬ 
cient  to  justify  the  certification  of  three  all-cargo 
carriers  •  *  •  ” 

It  is  abundantly  clear,  therefore,  that  the  one  billion 
ton  mile  estimate  of  the  potential  volume  of  air  freight 
is  the  keystone  of  the  Board’s  opinion.  Without  this  enor¬ 
mous  potential  the  cardinal  findings  made  by  the  Board 
subsidiary  to  its  finding  of  public  convenience  and  neces¬ 
sity  are  left  completely  without  support.*  Yet  these  sub¬ 
sidiary  findings  are  essential  to  the  validity  of  the  Board’s 
order,  for  it  does  not  suffice  that  the  Board  recite  the 
language  of  the  statute  that  its  action  is  required  by  “the 
public  convenience  and  necessity.”  This  would  be  “no 
more  than  a  conclusion  insufficient  as  a  finding  unless  sup¬ 
ported  by  facts  more  particularly  stated.”  United  Stales 
v.  Chicago,  Milwaukee,  St.  Paul  and  Pacific  R.  Co.,  294 
U.  S.  499,  506. 

♦The  only  element  of  public  convenience  and  necessity  not  ex¬ 
pressly  dependent  on  the  Board’s  finding  of  potential  is  the  second 
element,  the  adequacy  of  existing  facilities  to  supply  the  projected 
transportation.  Significantly  the  Board  makes  no  finding  at  all  with 
respect  to  this  element. 
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Nothing  is  clearer  than  that  the  Board’s  estimate  is  not 
supported  by  reliable,  probative  and  substantial  evidence. 
No  objective  analysis  of  the  entire  record  in  this  proceeding 
can  possibly  suggest  a  potential  of  the  size  relied  upon  by 
the  Board.  It  is  significant  that  the  Board’s  estimate  has 
no  visible  support  in  its  Opinion.  While  it  is  allegedly 
predicated  1  i  upon  the  facts  of  record  relating  to  traffic  and 
air  freight  potential,  ’  ’  those  facts  are  not  recited.  The  es¬ 
timate  appears  as  nothing  more  than  a  bare  conclusion, 
logically  unrelated  to  any  other  portion  of  the  Opinion,  and 
would  have  equal  logical  force,  or  lack  thereof,  if  changed 
to  two,  five  or  ten  billion.  This  fact  alone  serves  to  in¬ 
validate  the  Board’s  Order,  for  the  Board  has  failed  to 
heed  the  mandate  of  the  Administrative  Procedure  Act  that 
its  decision  include  a  statement  of  “findings  and  conclu¬ 
sions,  as  well  as  the  reasons  or  basis  therefor,  upon  all  the 
material  issues  of  fact  *  *  *  presented  on  the  record:” 

At  the  outset,  it  is  worthwhile  to  analyze  the  Board’s 
general  discussion  of  potential  which  immediately  pre¬ 
cedes,  but  as  previously  pointed  out,  is  not  related  to  and 
does  not  support  or  substantiate  its  arbitrary  billion  ton 
mile  estimate. 

The  Board  first  cites  the  total  air  freight  carried  by  all 
carriers  during  1947-48,  data  which  on  a  straight  line  pro¬ 
jection  basis  would  indicate  a  volume  of  only  250  million 
ton-miles  by  1953,  the  year  before  the  temporary  certificates 
of  the  newly  certificated  carriers  expire  (1458-59).  These 
figures  are  arbitrarily  dismissed  by  the  Board  as  a  basis 
for  an  estimate,  because  “we  believe  that  the  potential  air 
freight  market  is  many  times  greater  than  this  volume 
of  traffic”  (1459).  The  reasons  for  this  belief  are  not 
disclosed,  so  that  the  parties,  and  of  primary  importance 
here,  this  Court  are  left  to  speculate  upon  which  the  Board 
had  in  mind. 

Then  the  Board,  again  for  unexplained  reasons,  rejects 
as  premises  for  a  conclusion  as  to  air  freight  potential, 
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“data  of  the  type  which  are  commonly  employed  to  show 
passenger  potential  and  community  of  interest  between 
different  points  and  areas”  (1459).  The  Board  also  dis¬ 
misses  the  possibility  of  air  freight  potential  in  bulk  prod¬ 
ucts,  “ores,  coal,  unfabricated  steel,  cotton,  wheat,  etc.” 
(1460). 

There  are  then  set  forth  estimates  of  freight  potential 
made  by  various  persons  in  the  record ;  but  these  are  found 
by  the  Board  to  be  “overly  optimistic.”  The  Board  notes, 
however,  that  an  average  of  the  two  estimates  which  are 
based  on  rates  presently  attainable,*  tends  to  coincide  with, 
the  potential  that  would  be  predicted  from  “a  continuation 
of  the  actual  growth  trend”  established  in  the  record 
(1461). 

The  Board  then  enters  upon  a  discussion  of  the  volume 
of  rail  express  as  “shedding  further  light  upon  the  air 
freight  potential”  (1462).  After  properly  finding  that  the 
only  substantial  opportunity  for  an  increased  volume  of  air 
freight  lies  in  the  penetration  of  the  first-class  railway  ex¬ 
press  market,  the  Board  sets  out  to  establish  the  size  of 
that  market.  This  is  the  only  point  at  which  the  Board 
cites  any  real  traffic  data;  however,  the  Board’s  conclusions 
not  only  fail  to  offer  support  for  its  later  estimate  but  also 
contain  numerous  glaring  errors.  To  establish  the  volume 
of  rail  express  the  Board  relies  upon  a  projection  set  forth 
in  an  exhibit  of  one  of  the  applicants  (California  Eastern) 
based  upon  a  claimed  close  correlation  between  express 
volume  and  national  disposable  income  (3211).  With  the 
use  of  this  chart,  the  Board  forecasts  an  expansion  of  the 
first-class  rail  express  volume  moving  over  300  miles  from 
the  520  million  ton  miles  experienced  in  1939  to  an  esti¬ 
mated  768  million  at  some  time  which  the  Board  vaguely 
describes  as  “a  future  year.”  Actually,  however,  the  ex- 

*  The  estimates  for  1950  of  Curtiss  Wright  (253  million  ton 
miles)  and  of  Edward  P.  Warner  (60  million  ton  miles),  based  on 
a  rate  of  20  cents  per  ton  mile. 
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hibit  itself  shows  that  no  such  correlation  exists ;  it  shows 
that  the  index  (ton  miles  of  first-class  railway  express  per 
thousand  dollars  of  national  disposable  income)  ranges 
from  2.5  to  1.1.  For  example,  the  national  disposable  in¬ 
come  in  1939  was  identical  with  that  in  1924;  yet  the  rail 
express  volume  in  1924  was  approximately  twice  that  in 
1939.  The  year  most  closely  comparable  to  1939  in  express 
volume  is  1912,  when  the  national  disposable  income  was 
less  than  half  of  the  1939  figure. 

In  any  event,  it  is  pertinent  to  inquire  why  the  Board, 
in  1949,  resorted  to  abstruse  mathematics  to  determine  the 
volume  of  first  class  rail  express  “in  a  future  year”  when 
complete  information  on  that  subject  was  then  available 
in  three  Opinions  of  the  Interstate  Commerce  Commission 
which  are  cited  by  the  Board  in  mother  connection  on  the 
same  page  of  its  Opinion  (1462) .  ( Increased  Express  Rates 
and  Charges ,  1946,  266  I.  C.  C.  369  (1946) ;  269  I.  C.  C. 
161  (1947) ;  269  I.  C.  C.  231  (1948)).  That  case  shows  that, 
far  from  the  50%  increase  in  rail  express  between  1939 
and  a  prospective  future  year  projected  by  the  Board, 
no  increase  cm  be  mticipated.  The  volume  in  1948  was 
the  same  as  in  1939,  and  the  Railway  Express  Agency  did 
not  estimate  any  increase  after  1948.  It  is  fair  to  state, 
therefore,  that  the  768  million  ton  miles  of  first-class  rail 
express  moving  over  300  miles  estimated  by  the  Board 
contains  a  degree  of  error  of  approximately  50%  and  that 
the  actual  volume  is  approximately  520  million  ton  miles.* 

The  Board  concludes  that  “a  substantial  part”  of  this 
first-class  rail  express  volume  is  “air  freight  potential” 
It  does  not  say  how  much  of  it  is  air  freight  potential, 
just  a  substantial  portion.  But  even  this  conclusion  is  at 
war  with  the  facts  for  several  reasons.  In  the  first  place, 
typical  first-class  rail  express  shipments  travel  at  rates 

*  The  degree  of  error  represents  more  than  the  total  volume  of 
air  freight  by  all  carriers  from  1944  through  1948. 
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at  least  one-third  lower  than  the  lowest  permissible  air 
freight  rates  established  by  the  Board  (1334).  The  cost 
of  carrying  the  average  first-class  rail  express  shipment 
of  43  pounds  between  New  York  and  Los  Angeles  is  only 
$7.15  as  compared  to  $13.52  by  air  freight.  In  the  second 
place,  Railway  Express  Agency  has  a  much  greater  capacity 
for  the  origination  of  traffic,  serving  23,000  communities 
•  compared  with  the  87  points  the  interveners  have  been  cer¬ 
tificated  to  serve  and  having  a  backlog  of  goodwill  result¬ 
ing  from  twenty  years  of  operation  (1335).  Thirdly,  the 
interveners’  past  operations  show  that  they  do  not  serve 
the  same  type  of  traffic  as  the  Railway  Express  Agency,  as 
evidenced  by  the  difference  in  the  average  length  of  haul 
(2050  [surface]  miles  for  Slick  as  contrasted  to  350  to  650 
1  miles  for  the  Railway  Express  Agency)  and  in  the  average 
weight  of  shipment  (342  pounds  for  Slick  as  compared  with 
43  pounds  for  the  Railway  Express  Agency)  (1336-1337).* 
The  routes  authorized  for  the  interveners  in  this  proceed- 
!  ing,  based  on  the  principal  of  area  to  area  certification 
which  precludes  the  carriage  of  local  traffic,  preserves  the 
1  pattern  of  interveners’  long-haul  operations. 

As  a  result,  it  is  clear  that  much  of  the  first-class  rail 
express  moving  over  three  hundred  miles  cannot  be  con¬ 
sidered  as  air  freight  potential.  Even  if  it  be  assumed 
that  the  Board’s  estimated  “substantial  portion”  of  rail 
express  that  would  move  by  air  freight  would  amount  to 
fifty  per  cent,  that  would  mean  only  260  million  ton  miles 
yearly  or,  even  on  the  basis  of  the  Board’s  faulty  estimate, 
only  384  million  ton  miles  yearly.  Where  is  the  balance  of 
its  one  billion  ton  mile  estimate  coming  from?  To  what 
extent  from  any  one  source?  The  Board’s  Opinion  leaves 
1  these  vital  questions  completely  unanswered. 


♦Comparable  figures  for  Flying  Tiger  are:  average  length  of 
haul  2261  (surface)  miles ;  average  weight  of  shipment  440  pounds 
(1337). 
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The  Board  admits  that  the  relatively  high  cost  of  air 
freight  will  act  as  a  deterent  to  the  movement  of  additional 
products  than  are  now  moving,  but  suggests  that  there  are 
other  “special  opportunities  for  the  future  growth  and 
expansion  of  air  freight  traffic.”  It  actually  lists  in  this 
category,  however,  only  the  shipment  of  cut  flowers,  news¬ 
papers  and  clothing.  There  is  a  complete  absence  of  evi¬ 
dence  of  record  that  these  items  can  be  attracted  to  air 
freight  in  any  substantial  quantity.  The  only  evidence 
of  record  with  respect  to  traffic  in  newspapers  relates  to 
Airaews  ’  application,  a  special  case  where  the  applicant 
is  owned  by  a  newspaper  and  operates  under  a  contract 
guaranteeing  a  profit.  In  September,  1948,  cut  flowers 
carried  by  Slick,  Flying  Tiger  and  U.  S.  amounted  to  only 
630,000  ton  miles,  and  clothing  represented  an  even  smaller 
volume,  much  of  it  of  an  emergency  nature  to  fill  depleted 
inventories.  Moreover,  the  latter  item  is  a  part  of,  rather 
than  an  addition  to,  the  railway  express  volume  previously 
considered  by  the  Board  (1339).  In  all,  the  three  applicants 
who  were  certificated  by  the  Board  as  all-cargo  carriers 
transported  less  than  1.1  million  ton  miles  of  these  “spe¬ 
cial  opportunities ’ ’  in  September,  1948,  or  an  average  of 
not  more  than  ten  million  ton  miles  a  year.  This  still  leaves 
a  gap  of  730  million  ton  miles,  if  the  Board’s  billion  ton- 
mile  estimate  is  to  be  justified. 

The  Board  does  not  reveal  where  this  traffic  is  to  be 
found.  It  does  proceed  to  set  forth  a  tabulation  of  1941 
data  covering  surface  and  air  movement  of  property  via 
various  transportation  media,  but  it  draws  no  conclusion 
therefrom;  and  none  helpful  to  its  estimate  can  be  drawn. 
On  the  contrary,  it  is  to  be  noted  that  this  tabulation  shows 
that  the  entire  fourth-class  mail  volume  (parcel  post), 
which  moves  at  a  rate  approximately  2/3  of  the  air  freight 
rate,  utilizes  economical  transportation  media  and  has  a 
sales  outlet  in  every  post  office,  was  in  that  year  only  632 
million  ton  miles.  This  fact  gives  some  idea  of  the  magni¬ 
tude  of  a  billion  ton-mile  market. 
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Without  any  further  ado  the  Board’s  estimate  of  one 
billion  ton  miles  then  suddenly  emerges.  No  possible  ra¬ 
tionalization  of  this  estimate  can  be  found  in  the  Opinion; 
no  possible  support  for  this  estimate  can  be  found  in  the 
evidence.  The  plain  fact  is  that  the  record  is  absolutely 
devoid  of  any  substantial,  reliable  and  probative  evidence 
even  hinting  at  such  a  volume. 

C.  Potential  Shown  by  Interveners’  Operations 

Under  Section  292.5. 

The  Board  had  available  to  it  at  the  time  of  its  decision 
the  results  of  two  years  of  all-freight  operations  by  the 
interveners  and  others  and  of  a  longer  period  of  combined 
freight,  passenger  and  mail  operations  by  the  certificated 
carriers.*  Thus  the  Board  was  in  a  much  better  position 
to  gauge  the  need  for  the  interveners’  services  than  in  the 
ordinary  case  of  a  proposed  new  enterprise.  This  unusual 
circumstance  arose  from  the  fact  that  the  Board  had  per¬ 
mitted  under  an  exemption  order,  issued  in  May,  1947,  com¬ 
mon  carrier  operations  by  a  number  of  all-freight  carriers 
pending  a  decision  upon  their  applications  in  this  case 
(Section  292.5  of  the  Board’s  Economic  Regulations).  In 
order  to  issue  such  an  exemption,  the  Board  must  find, 
among  other  things,  that  it  is  in  the  public,  interest.  The 
public  interest  cited  in  issuing  that  particular  exemption 
was  “the  benefit  of  the  experience  being  obtained  in  the 
new  field  of  air  cargo”  (1328).  In  a  related  proceeding 
(Air  Freight  Rate  Investigation,  9  C.  A.  B.  340,  April, 
1948)  the  Board  characterized  the  exempted  operations  as 
“an  experiment  of  great  importance  to  the  public  as  a  test 
of  whether  a  specialized  air  freight  industry  can  be  devel- 

*  As  Member  Jones  points  out  in  his  Dissenting  Opinion,  there 
are  no  substantial  differences  between  the  operations  permitted  Slick 
and  Flying  Tigers  under  the  regulations  and  those  for  which  they 
have  been  certificated  (1557). 
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oped  on  the  basis  of  its  own  economic  ability  to  exist.’ * 
Again,  in  reopening  the  present  proceeding  to  include  com¬ 
plete  data  as  to  these  exempt  operations,  the  Board  stated 
that  the  data  should  be  available  “for  determining  the 
issues  involved  in  said  proceeding.” 

Thus,  on  three  separate  occasions,  the  Board  had  as¬ 
serted  the  substantial  nature  of  the  evidence  afforded  by 
the  exempted  operations  of  the  interveners  and  other  all¬ 
freight  carriers  before  the  nature  of  the  evidence  was  dis¬ 
closed.  In  its  Opinion  herein,  however,  the  Board  arbitrar¬ 
ily  dismisses  the  relevancy  of  this  evidence  for  reasons 
which  are  contradictory  of  its  earlier  pronouncements  and 
have  no  basis  in  fact.  Thus  the  Board  states  that  “the 
determination  of  points  authorized  for  scheduled  service 
under  the  regulation  was  necessarily  arbitrary”  (1458), 
whereas,  in  fact,  the  exemption  permitted  the  all-freight 
carriers  to  serve  all  points  which  they  at  their  own  choice 
had  elected  to  serve  under  previous  contract  operations. 
The  Board  also  speaks  of  the  freight  carriers’  “tenuous 
authority”  for  their  operations.  While  admittedly  the  au¬ 
thority  of  the  carriers  under  Section  292.5  was  of  a  tempo¬ 
rary  nature,  the  same  is  true  of  the  interveners’  authority 
under  the  certificates  granted  in  these  proceedings.  But  it 
is  a  complete  answer  to  the  Board  to  point  out  that  the 
principal  points  served  by  the  carriers  under  exemption 
afforded  by  Section  292.5  also  received  all-freight  service 
from  two  or  more  certificated  carriers  whose  operating 
authority  was  anything  but  “tenuous”;  yet  no  potential 
of  anything  like  the  scale  estimated  by  the  Board  is  indi¬ 
cated  by  their  operations. 

It  should  not  be  overlooked,  moreover,  that  the  carriers 
under  Section  292.5  enjoyed  the  rare  privilege  of  common 
carrier  rights  without  common  carrier  duties:  i.e.,  they 
were  permitted,  but  not  required,  to  offer  service  to  the 
points  authorized  by  the  exemption.  As  a  result,  they  con¬ 
centrated  their  efforts  in  the  major  cities  and  on  the 
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densest  long-haul  markets,  a  fact  which  would  naturally 
result  in  a  rapid  development  of  the  potential  air  freight 
market.  Thus,  the  record  shows  that  Slick  and  Flying 
Tiger  provided  99%  of  their  service  to  the  following  major 
cities :  New  York,  Newark,  Philadelphia,  Chicago,  Detroit, 
Los  Angeles,  San  Francisco,  St.  Louis,  Kansas  City  and 
Cleveland.  Had  they  chosen  to  serve  less  lucrative  points, 
it  is  obvious  not  only  that  their  losses  would  have  been 

1  much  heavier,  but  also  that  the  aircraft  used  for  such  serv¬ 
ices  would  not  have  been  available  to  transport  traffic  over 
the  denser  segments,  with  the  result  that  the  total  volume 
of  traffic  carried  would  have  been  lower. 

1  Finally,  the  Board  discounts  the  results  of  the  experi¬ 
ence  under  Section  292.5  because  the  carriers  adopted  “an 

!  interim  policy  of  conservation  of  capital,  which  necessarily 
meant  an  absence  of  appreciable  effort  to  develop  addi¬ 
tional  traffic’ *  (1459),  a  statement  which  is  plainly  and 
simply  untrue.  The  record  shows  considerable  expan¬ 
sion  of  operations  by  the  interveners  since  June,  1947, 
when  Section  292.5  was  promulgatd.  Thus,  Slick’s  total 
personnel  increased  by  13%  and  its  revenue  aircraft  hours 
by  20%  between  the  final  quarter  of  1947  and  the  same 
period  of  1948,  while  Flying  Tiger  increased  its  employee 
complement  by  50%  and  its  revenue  aircraft  hours  by 
40%. 

The  operating  records  of  Slick  or  Flying  Tiger  do  not 
indicate  any  curtailment  of  operations.  Thus  in  the  case 
of  Slick  the  revenue  ton  miles  flown  in  the  quarter  ending 
March  31,  1947  amounted  to  4,901,509  as  compared  with 
7,299,260  in  the  quarter  ending  June  30,  1948  (5000).  The 
revenue  ton  miles  flown  by  Flying  Tiger  showed  an  increase 
from  970,487  for  the  quarter  ending  March  31,  1947  to 
3,131,565  for  the  quarter  ending  June  30,  1948  (4933). 

Probably  the  most  striking  feature  of  the  Board’s  treat¬ 
ment  of  the  operations  under  Section  292.5,  however,  is  the 
paradox  of  its  first  stating  that  the  freight-only  carriers 
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were  given  a  1  ‘ broader  operating  authority”  under  the  ex¬ 
emption  to  avoid  “loss  of  their  capital  funds,”  and  then 
declaring  that  they  made  no  appreciable  efforts  to  develop 
new  traffic  in  order  to  conserve  their  capital. 

It  is  inconceivable  that  the  Board,  which  stated  as  late 
as  October,  1948  that  it  needed  the  operating  results  of 
the  interveners’  operations  to  make  an  informed  decision 
in  this  proceeding,  can  now  say  that  little  or  no  attention 
should  be  paid  to  those  results.  They  are  substantial  evi¬ 
dence  of  record,  and  cannot  be  disregarded  by  the  Board 
in  favor  of  speculative  estimates. 

Had  this  plainly  relevant,  probative  and  substantial 
evidence  been  properly  considered,  the  Board  could  not 
possibly  have  concluded  that  the  potential  volume  of  air 
freight  traffic  was  one  billion  ton  miles  and  that  the  inter¬ 
veners  ’  operations  were  required  by  the  public  convenience 
and  necessity.  The  total  volume  carried  by  the  all-freight 
carriers  in  1948  was  45,299,885  ton  miles,  virtually  the 
same  amount  as  that  transported  in  1947.  The  total  carried 
by  all  carriers  rose  from  55  million  in  1946  to  84  million 
in  1947  and  to  116  million  in  1948.  Consequently,  assuming 
a  progression  of  approximately  30  million  per  year,  with 
no  allowance  for  a  levelling  off  of  the  growth  curve  as 
saturation  is  approached,  a  one  billion  ton  mile  figure 
would  not  be  achieved  until  1978,  24  years  after  the  tempo¬ 
rary  authorizations  granted  in  this  proceeding  expire.  The 
volume  in  1954,  the  year  the  interveners  ’  certificates  ex¬ 
pire,  would  be  only  25%  of  the  estimate  upon  which  the 
Board  bases  the  result  of  this  proceeding.  Moreover,  the 
record  shows  that  virtually  all  of  the  volume  developed  by 
the  interveners  was  carried  at  a  loss.  Assuming  compensa¬ 
tory  rates,  the  base  of  the  projection  would  be  lower  and 
the  period  required  to  attain  the  volume  envisaged  by  the 
Board  even  longer. 

Other  methods  available  to  the  Board  to  test  its  unsup¬ 
ported  estimate  would  have  indicated  its  highly  inflated 
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character.  Thus,  air  penetration  of  the  first-class  passenger 
travel  market  would  have  shown  by  analogy  that  the  first- 
class  express  that  might  be  attracted  by  air  freight  at  com¬ 
parable  rates  would  be  a  volume  approximating  that  shown 
by  a  projection  of  the  1946-1948  air  freight  figures.  The 
Board  might  also  have  applied  to  the  long-haul  express 
figure  the  proportion  shown  by  the  penetration  of  non¬ 
local  mail  by  air  mail,  a  computation  that  leads  to  a  volume 
lower  than  that  forecast  by  a  projection  of  1946-1948  air 
freight  traffic  figures  (1335-1336).  In  any  event,  from  the 
bulk  of  statistical  data  introduced  into  the  record  by  stip¬ 
ulation  and  exhibits,  the  Board  could  have  tested  its  esti¬ 
mate  against  something  more  reliable  than  “an  effort  to 
envisage  the  shape  of  things  to  come.”  Its  failure  to  do  so 
amounts  to  an  arbitrary  disregard  of  all  substantial  evi¬ 
dence  of  record  in  favor  of  speculation  and  surmise. 
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The  Board’s  Findings  of  the  Interveners’  Fitness, 
Willingness  and  Ability  to  Conduct  the  Authorized 
Transportation  Is  Not  Supported  by,  and,  in  Fact,  Is 
Contrary  to  the  Reliable,  Probative  and  Substantial  Evi¬ 
dence  of  Record. 

The  Board’s  finding  that  the  interveners  are  fit,  will¬ 
ing  and  able  to  perform  the  transportation  certificated  in 
these  proceedings  is  as  unsupported  by  the  evidence  as  its 
finding  that  such  transportation  is  required  by  the  public 
convenience  and  necessity. 

The  elements  going  into  the  concept  of  fitness,  willing¬ 
ness  and  ability  are  not  defined  in  the  statute.  However,  as 
in  the  case  of  public  convenience  and  necessity,  the  fitness, 
willingness  and  ability  requirement  has  come  to  have  a 
definite  and  established  meaning  in  the  decisions  of  the 
Board.  In  an  early  case  the  Board  considered  the  experi¬ 
ence  of  the  applicant,  its  permits  and  landing  rights,  its 
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equipment,  its  landing  areas,  its  navigation  facilities  and 
its  financial  condition  in  determining  whether  it  met  the 
statutory  requirement.  In  discussing  the  applicant’s  finan¬ 
cial  condition,  the  Board  weighed  its  plan  for  raising  the 
capital  to  finance  its  operations  and  to  obtain  necessary 
additional  equipment.  Pan  American  Airways  Co.  ( Dela¬ 
ware ) — Certificate  of  Public  Convenience  and  Necessity , 
1  C.  A.  A.  118  (1939).  In  another  case  the  Board  listed  the 
financial  condition  of  the  applicant,  its  personnel,  the  na¬ 
ture  of  its  operations  and  its  equipment  as  pertinent  in¬ 
quiries  in  deciding  the  question.  Bostorir-Maine  Airways, 
Inc. — Certificate  of  Public  Convenience  and  Necessity,  2 

C.  A.  B.  317  (1940).  This  Court,  in  Braniff  Airways  v.  The 
Civil  Aeronautics  Board,  147  Fed.  2d  152,  153  (Ct.  App. 

D.  C.  1944),  listed  the  principal  tests  established  by  the 
Board  as  “  (1)  A  proper  organizational  basis  for  the  con¬ 
duct  of  air  transportation;  (2)  A  plan  for  the  conduct  of 
the  service  made  by  competent  personnel;  (3)  Adequate 
financial  resources. 9  9  In  the  Braniff  case  the  Board  was  re¬ 
versed  because  the  evidence  failed  to  support  its  finding 
that  the  applicant  had  a  proper  organizational  basis. 

Through  the  history  of  its  administration  of  the  Act, 
the  Board  has  not  varied  the  established  tests  for  a  finding 
of  fitness,  willingness  and  ability.*  It  has  consistently 
emphasized  the  financial  ability  of  the  applicant  to  provide 
the  new  equipment  and  meet  the  other  expenses  incident 
to  the  projected  service.  Thus,  in  American  Overseas 
Airlines,  Inc.,  et  al.,  South  Atlantic  Routes,  7  C.  A.  B. 
285,  306  (1946),  the  application  of  one  carrier,  U.  N.  Air¬ 
ships,  was  denied  because,  among  other  things,  the  evidence 
with  respect  to  its  financial  resources  was  “ vague  and 
inconclusive.” 


*  See,  for  example,  the  following  cases :  Additional  Service  to 
Latin  America,  6  CA.B.  857  (1946)  ;  New  England  Case,  7  CA.B. 
27  (1946)  ;  American  Overseas  Airlines,  Inc.,  et  al..  South  Atlantic 
Routes,  7  CA.B.  281  (1946) ;  North  Central  Case,  7  CAB.  639 
(1946). 
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To  the  extent  that  the  Board  in  the  instant  proceeding 
seeks  to  meet  its  established  tests  in  finding  the  inter¬ 
veners  fit,  willing  and  able,  its  conclusions  are  not  only 
unsupported  by  the  substantial  evidence,  they  are  in  gross 
disregard  of  it.  Particularly  is  this  true  with  regard  to 
the  interveners’  financial  fitness. 

The  Board’s  consciousness  of  the  importance  of  the 
interveners ’  financial  fitness  is  evidenced  by  the  considera¬ 
tion  which  it  gives  Capital ’s  application.  The  Opinion  notes 
that  the  proposal  advanced  by  Capital  calls  for  the  rais¬ 
ing  of  $18,000,000,  and  finds  that  “this  applicant  failed  to 
indicate  at  any  place  in  the  record  where  or  how  any  por¬ 
tion  of  its  capital  requirements  could  be  raised”  (1503). 

The  Board,  however,  does  not  subject  the  applications 
of  the  interveners  to  the  same  scrutiny ;  it  shows  little  con¬ 
cern  for  the  financial  adequacy  of  their  setups.  Despite 
its  recognition  that  the  carriers  certificated  will  require 
“substantial  financial  resources”  (1503),  it  entirely  dis¬ 
regards  the  fact  that  the  interveners  have  failed  to  meet 
the  burden  of  proving  their  financial  fitness.  In  fact,  the 
Board  ignores  the  credible  evidence  establishing  their  lack 
of  fitness  and  blandly  assumes  that  Slick  and  Flying  Tiger 
have  “sufficient  financial  resources”  (1504).  Strangely 
enough,  the  Board  makes  no  finding  of  the  financial  fitness 
of  U.  S.  Airlines,  limiting  its  consideration  to  a  mention 
that,  as  compared  to  Willis,  U.  S.  Airlines  is  in  a  better 
position  “to  weather  any  economic  difficulty  which  might 
result  from  initial  losses  from  the  operation  of  the  entire 
north-south  system”  (1508-09). 

Nowhere  in  the  record  is  there  any  evidence  that  the 
interveners  can  meet  the  capital  requirements  to  be  antici¬ 
pated  in  the  development  of  a  freight  potential  of  one  bil¬ 
lion  ton  miles  per  annum.  Yet  if  the  one  billion  per  anraim 
ton  mile  estimate  of  potential  is  to  be  offered  as  the  basis 
for  the  finding  that  interveners 9  services  are  required  in  the 
public  convenience  and  necessity,  it  is  only  reasonable  that 
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the  investment  projected  for  the  interveners  should  have 
some  relationship  to  the  operations  and  equipment  neces¬ 
sary  to  develop  this  potential. 

Some  idea  of  the  extent  of  the  investment  required  of 
the  interveners  can  be  gained  if  it  is  supposed  that  they 
must  be  prepared  to  carry  only  500  million  ton  miles  of 
freight  per  annum  at  some  point  during  the  five-year  period 
of  certification.  In  1948  it  required  the  planes  of  all  the 
certificated  carriers,  about  850  in  number,  to  carry  pas¬ 
senger  traffic  of  500  million  ton  miles.  This  may  be  com¬ 
pared  with  the  36  planes  employed  in  the  operations  of  the 
four  interveners.  It  would  require  193  9-ton  DC-4’s  operat¬ 
ing  8  flying  hours  per  day,  300  days  a  year  and  flying  at 
200  miles  an  hour  to  carry  500  million  ton  miles  of  freight 
per  annum.  The  cost  of  these  planes  would  be  at  least 
$500,000  each.  More  modern  planes  of  greater  carrying 
capacity  are  correspondingly  higher  in  price.  In  other 
words,  the  four  interveners  would  be  expected  within  the 
next  five  years  to  need  capital  resources  in  excess  of 
$100,000,000.  For  corporations,  the  soundest  of  which  has 
a  net  worth  of  only  slightly  more  than  $1,100,000  and  all 
of  which  have  conducted  their  freight  operations  at  a  loss, 
a  more  fantastic  proposal  can  scarcely  be  imagined.  Capi¬ 
tal’s  application  was  rejected  when  it  failed  to  show  where 
it  could  raise  $18,000,000;  but  each  of  the  interveners,  or 
at  least  United  States  Airlines,  Flying  Tiger  and  Slick, 
must  be  prepared  to  raise  much  larger  sums.  And  the 
record  does  not  demonstrate  that  they  can  do  it. 

In  fact,  the  evidence  does  not  even  substantiate  the  fact 
that  the  interveners  can  meet  the  reduced  capital  require¬ 
ments  set  forth  in  their  exhibits.  Slick  admits  to  a  total 
investment  during  the  first  year  of  its  operations  of 
$4,709,000,  during  its  second  year  $7,558,000  and  during 
its  fourth  year  $27,538,000  (3663).  U.  S.  Airlines,  on  its 
part,  anticipates  additional  capital  requirements  of  $6,750,- 
000,  $15,187,500  or  $14,515,000,  depending  upon  the  type  of 
flight  equipment  acquired  (3723).  Since  the  $6,750,000  esti¬ 
mate  supposes  the  acquisition  of  small  DC-3  equipment  for 
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which  the  carrier  predicts  future  operations  at  a  loss 
(3716),  it  is  obvious  that  this  figure  is  greatly  understated. 
Flying  Tigers  estimates  that  its  total  requirements  would 
amount  to  $2,400,000,  and  only  $800,475  for  new  flight  equip¬ 
ment  (414),  an  absurdly  inadequate  amount. 

Slicks  proposals  for  the  raising  of  necessary  additional 
capital  clearly  are  not  sufficiently  specific  to  constitute  a 
commitment.  They  consist  of  (1)  the  sale  of  securities  to 
present  securities-holders  or  “some  additional  individuals 
of  the  same  type,”  (2)  public  security  issues  through  “a 
group  of  investment  bankers”  and  (3)  bank  or  equipment 
company  borrowing  “up  to  70%  of  the  purchase  price  of 
new  equipment”  (4675).  No  arrangements  or  commitments 
have  been  made  under  any  of  the  plans ;  only  informal  meet¬ 
ings  have  been  held  (2862-63).  In  connection  with  the  bank 
or  equipment  company  loan,  this  intervener  urges  that  it  has 
“good  banking  relations”  with  certain  banks.  The  inade¬ 
quacy  of  Slick’s  proof  is  shown  by  the  Board’s  action  in 
rejecting  the  application  of  U.  N.  Airships  in  American 
Overseas  Airlines,  Inc .  et  al.,  South  Atlantic  Routes,  supra. 
There,  after  characterizing  evidence  with  respect  to  its 
financial  resources  as  “vague  and  inconclusive,”  the  Board 
states  “While  some  reference  is  made  to  commitments  for 
underwriting  securities  to  raise  the  necessary  $20,000,000, 
no  details  were  furnished  and  the  identity  of  the  prospective 
underwriters  was  not  disclosed”  (7  C.  A.  B.  285,  306).* 
The  parallel  with  Slick’s  unidentified  “group  of  investment 
bankers”  and  the  absence  of  details  of  any  commitment 
is  too  evident  to  be  missed. 

The  plans  offered  by  U.  S.  for  obtaining  its  necessary 
new  capital  are  on  the  same  order  as  Slick’s,  and  no  more 
specific  (359).  Since  Flying  Tigers  does  not  anticipate  the 
need  to  solicit  new  capital,  it  offered  no  plan  of  financing. 
However,  its  position  cannot  be  taken  seriously  in  view  of 
that  intervener’s  obviously  inadequate  financial  set  up. 

*  Similarly,  the  Board  held  vague  promises  of  financing  insuf¬ 
ficient  in  Pacific  Case,  7  CA.B.  209;  229  (1946). 


The  Board’s  finding  of  fitness  is  not  defective  only  be¬ 
cause  it  is  unsupported  by  the  reliable  evidence ;  it  is  clearly 
contrary  to  the  credible  evidence.  There  can  be  no  doubt 
but  that  in  any  financing  undertaken  by  the  interveners,  the 
record  of  their  earnings  will  be  of  controlling  importance. 
In  seeking  loans  from  banks  or  other  private  sources,  or  in 
selling  securities  to  investors,  the  interveners  would  be  in 
the  position  of  soliciting  capital  to  expand  a  type  of  opera¬ 
tion  which  they  have  heretofore  conducted  with  serious 
losses.  Certainly  there  is  nothing  in  the  history  of  the  in¬ 
terveners’  operations  under  Section  292.5  of  the  Economic 
Regulations  to  invite  the  slightest  confidence  on  the  part 
of  any  investor  that  he  would  ever  derive  a  profit  from  his 
investment  or  even  salvage  the  principal. 

Since  they  started  operations  all  the  all-freight  carriers 
have  consistently  lost  vast  sums  of  money  even  though 
they  have  been  permitted  to  undertake  regular  scheduled 
operations  on  a  common  carrier  basis  since  May,  1947. 
During  the  subsequent  two  years  conditions  for  the  move¬ 
ment  of  air  cargo  were  particularly  favorable,  there  was 
an  unsatisfied  demand  for  high  cost  merchandise  and  items 
for  which  speed  of  transportation  is  particularly  im¬ 
portant,  rail  transportation  was  slow  and  taxed  to  ca¬ 
pacity,  and  surface  freight  and  express  rates  were  rising. 
Yet,  with  an  average  rate  as  low  as  12.72  cents  in  1947 
and  12.68  cents  in  1948  every  one  of  the  air  cargo  carriers 
suffered  severe  losses.  The  air  freight  volume  did  not  come 
up  to  the  glowing  expectations  of  the  interveners  and  their 
costs  greatly  exceeded  their  estimates. 

The  record  shows  that  Slick  lost  about  3  cents  on  every 
ton  mile  of  cargo  it  carried  during  the  first  nine  months  of 
1948,  and  Flying  Tigers  about  2.5  cents  per  ton  mile.  Yet, 
the  costs  experienced  by  the  interveners  to  date  have  been 
minimum  costs,  hardly  more  than  the  mere  cost  of  operating 
their  aircraft.  The  interveners  have  used  surplus  equip¬ 
ment  purchased  at  very  low  figures,  have  failed  to  charge 
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any  salary  expense  for  many  officers,  and  have  not  been 
burdened  with  union  wages  of  pilots  and  other  trained 
personnel. 

The  overall  picture  is  that  of  the  nine  applicants  granted 
letters  of  registration  since  May,  1947  only  four  were 
operating  at  the  time  of  the  Board’s  decision.  Four  are 
in  some  form  of  bankruptcy,  Slick  and  Flying  Tiger  each 
had  losses  as  of  September,  1948  in  excess  of  $1,300,000, 
and  California  Eastern,  the  only  applicant  that  confined 
its  operations  to  air  freight,  went  into  bankruptcy  with  a 
loss  in  excess  of  $900,000.  The  losses  of  the  all-cargo  car¬ 
riers  amounted  to  more  than  20  per  cent  of  total  revenues. 

Nor  is  there  any  evidence  that  the  interveners’  fortunes 
are  improving.  While  the  Board  states  (1466):  “•  *  • 
we  note  that  Slick  and  Flying  Tiger  both  show  corporate 
profits  for  the  last  part  of  1948,  •  •  •”  this  statement  is 
not  borne  out  by  the  record.  Although  Slick  shows  a  net 
profit  of  $11,450  for  the  quarter  ending  September  30, 
1948,  its  loss  in  the  last  quarter  of  that  year  resulted  in  an 
overall  six  months’  loss  of  over  $45,000.00  (5008).  While 
Flying  Tiger  ended  the  half  year  with  a  profit  of  some  $50,- 
000,  this  is  traceable  entirely  to  non-transportation  reve¬ 
nue.  Moreover,  its  losses  for  the  first  two  quarters  of  1948 
exceeded  $250,000,  and  by  the  end  of  June  30,  1949  it  had 
accumulated  a  six  months  ’  loss  amounting  to  $57,683.73. 

Obviously,  the  economics  of  the  transportation  pro¬ 
posed  by  the  interveners  is  the  only  relevant  consideration 
in  this  case,  since  the  Board  cannot  condone  over  an  ex¬ 
tended  period  the  subsidization  of  such  transportation  by 
other  activities.  Through  its  entire  operations  to  June 
30,  1949,  the  last  quarter  for  which  a  profit  and  loss  state¬ 
ment  appears  in  the  record,  Slick  never  showed  a  profit 
or  broke  even  on  its  freight  operations ,  and  its  ‘ 1  transpor¬ 
tation  net  losses”  rose  to  as  high  as  $221,746.00  (quarter 
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ending  March  31,  1948)  (4994).*  As  a  result,  Slick’s  total 
net  loss  through  the  quarter  ending  June  30,  1949,  as  re¬ 
flected  in  the  deficit  on  the  balance  sheet  for  that  date, 
amounted  to  $1,619,272.92  (5015).  Its  net  worth  declined 
from  $896,870.77  to  $148,547.08  between  the  quarter  ending 
December  31,  1946  and  the  quarter  ending  June  30,  1949. 
During  the  last  quarter  in  the  record,  that  ending  June  30, 
1949,  Slick  suffered  net  losses  of  $148,953.00,  a  sum  in 
excess  of  its  net  worth.  At  this  rate,  Slick’s  total  losses 
amounted  to  more  than  $1,500.00  a  day;  and  its  working 
funds  on  hand  on  June  30, 1949  of  $10,213.49  were  not  suffi¬ 
cient  to  absorb  its  losses  for  even  one  entire  week. 


Flying  Tiger’s  total  net  losses  to  June  30,  1949  were 
only  slightly  less  than  Slick’s,  amounting  to  $1,332,915.00 
(deficit  shown  on  the  balance  sheet  for  that  date)  (4957). 
U.  S.  Airlines,  though  it  alleges  that  it  adopted  a  policy 
of  curtailment  of  operations  from  October,  1947  to  May, 
1948,  when  it  “resumed  operations  on  a  limited  scale” 
(4710),  suffered  even  more  serious  losses.  This  carrier 
does  not  show  a  profit,  either  operating  or  net,  for  any  of 
the  ten  quarters  from  March  31,  1947  to  June  30,  1949. 
Its  net  losses  from  the  beginning  of  its  operations  to  June 
30,  1949  amounted  to  $2,283,698.74  (5095). 

4  ■-«'  ;  •  -.'v i  I  i.'i  \  2 

For  Member  Lee,  the  record  of  the  losses  incurred  by 
the  carriers  operating  under  Section  292.5  was,  without 
more,  decisive  of  the  entire  issue  of  certification.  Member 
Lee  declares :  ,  v 

“Even  allowing  for  the  ‘costs  involved  in  initiating 
a  new  business’  the  losses  have  been  so  heavy,  so 
universal  and  so  consistent  as  to  leave  little  room 


♦Thereafter,  beginning  with  the  quarter  ending  December  81, 
1948,  Slick’s  profit  and  loss  statements  are  in  a  form  which  make 
it  impossible  to  ascertain  the  losses  on  freight  operations  alone.  The 
operations  of  Slick  Service  Division  are  combined  with  freight 
operations  in  the  balance  sheet  so  that  the  “operating  loss”  takes 
account  of  the  profit  earned  on  other  than  freight  operations. 


for  hope  that  the  award  of  a  certificate  of  public 
convenience  and  necessity  will  of  itself  change  a 
losing  operation  to  a  profitable  one”  (1515-16). 

Nothing  can  be  expected  to  improve  the  economics  of 
the  interveners ’  operations  after  certification.  The  record 
does  not  indicate  that  any  more  economic  aircraft  will  be 
available.  Costs  will  be  much  higher  with  the  interveners’ 
expanded  operations,  the  payment  of  normal  salaries,  and 
the  use  of  more  modem  equipment  which  will  have  to  be 
purchased  at  regular  prices.  Also  competition  for  the 
available  traffic  will  be  a  real  factor  in  increasing  costs. 

The  Board’s  Opinion  does  not  indicate  any  factual 
changes  that  would  convert  the  losing  operations  of  the 
applicants  into  profitable  ones.  On  the  contrary,  the 
Board’s  decision  rests  specifically  “upon  rates  presently 
prevailing”  (1467).  A  realistic  appraisal  of  the  inter¬ 
veners’  situation  that  their  losses  from  freight  operations 
will  continue  because  of  the  lack  of  any  real  promise  of  a 
market  during  the  period  of  the  interveners’  certification, 
or  for  a  long  time  thereafter,  sufficient  to  make  an  all¬ 
freight  carrier  business  self-sustaining. 

In  this  state  of  affairs,  it  is  being  unrealistic  to  believe 
that  the  interveners  will  be  able  to  obtain  the  new  capital 
necessary  for  the  operations  called  for  by  the  Board’s 
one  billion  ton  mile  estimate  of  potential.  Particularly  is 
this  so  because  of  the  temporary  nature  of  the  certifica¬ 
tions,  a  fact  which  in  itself  would  cause  an  investor  to  con¬ 
sider  the  investment  highly  speculative. 

Under  the  circumstances,  the  Board’s  conclusion  that 
Slick  and  Flying  Tigers  have  “sufficient  financial  resour¬ 
ces”  to  conduct  the  authorized  operations  represents  a 
flagrant  disregard  of  the  evidence  of  record.  TWA  sub¬ 
mits  that  the  evidence  is  virtually  uncontroverted  to  the 
effect  that  the  interveners  are  not  in  any  sense  fit  or  able 
to  undertake  the  transportation  authorized  in  their  certifi- 


cates.  Certainly,  it  is  not  such  evidence  as  “a  reasonable 
mind  might  accept  as  adequate  to  support”  a  conclusion 
that  the  interveners  meet  the  test  of  fitness,  willingness 
and  ability. 

•  •  •  #  # 

A  survey  of  the  evidence  on  which  the  Board  purports 
to  found  its  conclusions  in  this  case  indicates,  as  Member 
Jones  states,  “a  complete  reliance  upon  an  effort  to 
envisage  the  shape  of  things  to  come,”  and,  even  in  its 
most  favorable  aspect,  a  careless  disregard  for  the  facts. 
The  simplest  mathematics  show  that  the  Board’s  calcula¬ 
tions  of  potential  do  not  total  a  billion  ton  miles  per  annnm, 
or  anything  close  to  that  figure.  Yet,  the  Board  has  arrived 
at  this  most  extravagant  forecast  with  regard  to  the  avail¬ 
able  potential  in  air  freight  without  any  attempt  to  indicate 
how  its  estimate  is  reached.  To  develop  this  supposed  po¬ 
tential,  the  Board  nominates  carriers  who  have  suffered  a 
virtually  unbroken  record  of  losses,  without  offering  a 
single  concrete  fact  indicating  that  the  future  holds  any¬ 
thing  for  these  carriers  more  favorable  than  what  they 
experienced  in  the  past.  The  same  mathematics  show  that 
the  interveners  will  not  long  survive  the  ruinous  losses 
which  have  accompanied  their  operations. 

The  Court’s  duty  in  this  case  is  clear.  The  Board’s 
conclusions  are  not  supported  by  the  “substantial  evi¬ 
dence”  as  required  by  Section  1006(e)  of  the  Act  and  by 
Sections  7(c)  and  10(e)  of  the  Administrative  Procedure 
Act.  The  Court  has  no  choice,  therefore,  but  to  “hold  un¬ 
lawful  and  set  aside”  the  Board’s  Order. 

.  ■ 
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POINT  IV 

The  Board  Has  Failed  to  Make  Basic  and  Essential 
Findings  of  Fact  Required  to  Support  the  Order. 

A.  Necessity  of  Findings. 

To  this  point  it  has  been  assumed  that  certain  of  the 
Board’s  conclusions  constitute  findings,  and  the  attack  on 
the  Order  in  these  proceedings  has  been  based  on  the  lack 
of  any  substantial  evidence  to  support  such  findings.  It 
is  apparent,  however,  that  several  conclusions  which  the 
Board  presents  in  its  Opinion  as  findings  do  not  in  fact  con¬ 
stitute  findings  at  all;  also  that  findings  have  not  been  made 
on  some  unimportant  issues.  The  Order,  consequently,  fails 
for  this  additional  reason  to  meet  statutory  and  judicial 
requirements. 

The  findings  necessary  for  the  issuance  of  a  certificate 
of  public  convenience  and  necessity  have  already  been 
discussed.  The  Act  (Section  401(d)  (1) )  requires  the  Board 
to  find  that  the  transportation  covered  by  an  application  is 
required  by  the  public  convenience  and  necessity  and  that 
the  applicant  is  fit,  willing  and  able  to  perform  it.  Unless 
the  Board  makes  such  findings,  “such  application  shall  be 
denied.  ’  ’ 

Findings  by  the  Board  are  essential  to  determine  the 
existence  of  the  facts  upon  which  Congress  intended  its 
policies  to  be  operative.  Panama  Refining  Co.  v.  Ryan,  293 
U.  S.  388  (1935).  Unless  the  Board  finds  the  facts  specified 
in  Section  401(d)(1),  the  order  is  void.  United  States  v. 
Baltimore  &  Ohio  Railroad  Co.,  293  U.  S.  454  (1935).  “An 
insistence  upon  the  findings  which  Congress  has  made  basic 
and  essential  to  the  Commission’s  action  is  no  intrusion  into 
the  administrative  domain.  It  is  no  more  and  no  less  than 
an  insistence  upon  the  observance  of  those  standards  which 
Congress  has  made  ‘prerequisite  to  the  operation  of  its 


statutory  command.’  Opp.  Cotton  Mills,  Inc.  v.  Administra¬ 
tor,  312  U.  S.  126, 144.”  United  States  v.  Carolina  Carriers 
Corp.,  315  U.  S.  475,  489  (1942). 

The  requirement  that  the  Board  make  appropriate  find¬ 
ings  of  fact  is  also  imposed  by  the  Administrative  Proce¬ 
dure  Act,  Section  8(b),  which  declares  that  each  agency 
decision  is  to  “include  a  statement  of  (1)  findings  and  con¬ 
clusions,  as  well  as  the  reasons  or  basis  therefor,  upon  all 
the  material  issues  of  fact,  law  or  discretion  presented  on 
the  record;” 

'  '  •  • 

In  making  the  findings  of  fact  required  by  the  Act  and 
the  Administrative  Procedure  Act  it  does  not  suffice  for 
the  Board  simply  to  repeat  the  language  of  the  statute  as 
a  conclusion.  A  recital  of  the  statutory  language  is  “in¬ 
sufficient  as  a  finding  unless  supported  by  facts  more  par¬ 
ticularly  stated.”  U.  S.  v.  Chicago,  Milwaukee,  St.  Paul  A 
Pacific  Railroad  Co.,  294  U.  S.  499,  506  (1935).  Congress¬ 
man  Walter  in  discussing  Section  8(b)  of  the  Administra¬ 
tive  Procedure  Act  before  the  House  of  Bepresentatives 
declared : 

“The  mere  parroting  of  findings  or  conclusions  in 
the  words  of  statutes,  however  sufficient  they  may 
be  as  an  ultimate  conclusion  definitely  would  not 
satisfy  in  any  manner  the  requirements  of  this  section 
unless  both  the  statute  and  the  issue  were  very  nar¬ 
row  indeed.  Almost  any  case  of  consequence  in¬ 
volves  numerous  and  detailed  issues  of  law,  fact  and 
discretion.  These  must  all  be  determined  as  part 
of  the  decision.  Only  in  that  manner  are  the  parties 
protected  and  assured  that  the  case  has  been  fully 
and  completely  considered  and  determined”  (Legis¬ 
lative  History,  p.  367). 

Administrative  findings  are  not  only  indispensable  for 
agency  action  to  conform  to  the  legislative  standards ;  they 
also  are  necessary  to  enable  a  reviewing  court  to  determine 
whether  it  does  so.  Unless  it  is  presented  with  findings, 
the  Court  is  at  a  loss  to  discover  whether  the  agency  action 
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meets  the  statutory  requisites,  and  review  becomes  im¬ 
possible.  In  U.  S.  v.  Carolina  Carriers  Corp.,  315  U.  S.  475, 
the  Court  delivered  this  succinct  statement: 

* 1  Congress  has  also  provided  for  judicial  review  as 
an  additional  assurance  that  its  policies  be  executed. 
That  review  certainly  entails  an  inquiry  as  to  whether 
the  Commission  has  employed  those  statutory  stand¬ 
ards.  If  that  inquiry  is  halted  at  the  threshold  by 
reason  of  the  fact  that  it  is  impossible  to  say  whether 
or  not  those  standards  have  been  applied  then  that 
review  has  indeed  become  a  perfunctory  process* ’ 
(489). 

Quite  aside  from  the  fact  that  the  conclusions,  opinions 
and  the  mere  guesses  of  the  Board  in  this  case  are  patently 
inadequate  for  the  validity  of  its  order  under  both  the  Act 
and  the  Administrative  Procedure  Act,  they  are  also  so 
uncertain  and  equivocal  that  they  cannot  qualify  as  findings 
and  cannot  provide  a  basis  on  which  this  Court  can  review 
what  the  Board  has  done. 

As  the  court  states  in  TJ.  S.  v.  Chicago ,  Milwaukee,  St. 
Paul  &  Pacific  R.  Co.,  supra,  pp.  510-511: 

“In  the  end  we  are  left  to  spell  out,  to  argue,  to 
choose  between  conflicting  inferences.  Something 
more  precise  is  requisite  in  the  quasi-jurisdictional 
findings  of  an  administrative  agency.  Baumont,  S.  L. 
&  W.  Ry.  Co.  v.  United  States,  282  U.  S.  74,  86; 
Florida  v.  United  States,  282  U.  S.  194,  215.  We  nmst 
know  what  the  decision  means  before  the  duty  be¬ 
comes  ours  to  say  whether  it  is  right  or  wrong  .” 

B.  Lack  of  Findings  Essential  to  Board’s  Decision. 

The  Board’s  central  conclusion  on  the  question  of  public 
convenience  and  necessity  and  one  which  is  also  vitally 
important  to  its  determination  of  the  issue  of  fitness,  will¬ 
ingness  and  ability,  is  its  discovery  of  an  “existing”  air 
freight  potential  of  one  billion  ton  miles  per  annum.  But 
this  “finding”  of  the  Board,  as  previously  pointed  out, 
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is  without  any  logical  foundation  in  the  evidence  or  even 
within  the  limits  of  the  Board’s  own  decision.  Moreover, 
it  has  no  ascertainable  meaning  relevant  to  the  issues  in 
this  case,  and  finally  is  rejected  as  a  finding  by  the  Board 
itself. 

It  cannot  be  denied  that  what  the  Board  discusses  does 
not  add  up  to  a  billion  ton  miles.  It  would  be  impossible 
to  arrive  at  the  Board’s  estimate  of  potential  on  the  basis 
of  its  Opinion,  assuming  evidence  for  everything  it  found. 

Even  if  the  Board’s  one  billion  ton  mile  prediction  did 
have  a  logical  foundation  in  the  Opinion,  it  could  not  quali¬ 
fy  as  a  finding  within  the  requirements  of  the  statutes 
because  it  is  impossible  to  tell  what  it  means .  The  Board’s 
own  treatment  of  its  estimate  is  such  as  to  deprive  it  of 
any  ascertainable  weight  in  the  determination  of  the 
amount  of  traffic  actually  available  for  transportation  by 
air.  Perhaps  the  strongest  indication  of  the  elusive  char¬ 
acter  of  the  billion  ton  mile  estimate  is  the  Board’s  un¬ 
willingness  to  forecast  any  particular  year  when  any  part 
of  it  might  be  realized.  The  absence  of  a  finding  of  any 
time  when  an  appreciable  portion  of  the  potential  will  be 
developed  into  actual  traffic  is  a  defect  in  the  Opinion  of 
practical  importance  in  view  of  the  fact  that  the  certificates 
issued  under  the  Board’s  Order  are  for  a  five-year  period. 

An  equally  significant  fact  in  the  Board’s  treatment  of 
its  estimate  is  the  number  of  imponderable  elements  on 
which  it  is  made  to  depend.  The  Board’s  rejection  of  a 
forecast  based  on  a  projection  of  the  traffic  figures  of  rec¬ 
ord  is  founded  on  its  belief  that  a  larger  potential  can  be 
developed  with  “vigorous  and  widespread  developmental 
efforts”  (1495).  Joined  with  other  statements  in  its  Opin¬ 
ion,  such  as  the  one  that  the  interveners  “will  live  and 
prosper  only  through  their  ability  to  develop  an  economic 
business  and  by  constant  search  for  new  techniques,  new 
business  and  new  equipment”  (1474-75),  the  Board’s  lan¬ 
guage  discloses  that  its  estimate  is  less  a  serious  appraisal 
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of  the  anticipated  volume  of  freight  traffic  than  it  is  a 
visionary  goal  for  which  the  interveners  are  invited  to 
struggle.  In  the  very  paragraph  containing  its  “ findings,’ ’ 
the  Board  undermines  its  estimate  in  the  following  terms: 

“The  realization  of  that  potential  and  its  trans¬ 
lation  into  actual  air  freight  traffic  is,  of  course,  sub¬ 
ject  to  many  variables,  such  as  economic  factors, 
individual  effort,  competitive  action,  etc.  While  the 
potential  is  great,  it  will  require  intensive  develop¬ 
ment  to  achieve  a  substantial  penetration  of  it” 
(1468). 

Thus,  the  potential  traffic  to  be  served,  which  the  Board 
considers  “a  basic  issue,,  in  the  proceeding  (1478-1479), 
is  revealed  to  be  nothing  more  than  a  conjectural  quantity 
which  may  not  move  by  air  at  aU. 

A  finding  of  “potential”  is  meaningless  unless  the  term 
is  used  in  the  sense  of  traffic  which  may  reasonably  be 
expected  to  be  carried,  a  finding  which  the  Board  never 
makes.  Moreover,  “potential”  can  hardly  be  offered  as 
justification  for  the  creation  of  multiple  routes  unless  some 
effort  is  made  to  relate  the  traffic  to  those  routes.  Nowhere 
does  the  Board  do  this.  Having  estimated  potential  on  a 
nationwide  basis,  it  proceeds  to  parcel  out  the  major  long- 
haul  intercity  services  to  the  interveners  without  even  sug¬ 
gesting  how  much  traffic  can  be  expected  to  be  generated 
between  New  York  and  Chicago,  or  between  New  York 
and  Los  Angeles,  or  between  any  two  points,  or  whether 
such  traffic  will  be  enough  to  support  the  operations  of  one, 
two,  three,  or  any  number  of  carriers. 

The  only  attempt  at  a  rationalization  of  the  route  struc¬ 
ture  is  based  upon  the  relative  ranking  of  various  areas  in 
the  output  of  industrial  and  agricutural  products  and  in 
the  interchange  of  traffic  (1484-91).  This  method,  which 
neglects  to  determine  any  relationship  between  the  rank¬ 
ings  of  the  various  areas  and  the  actual  volume  of  traffic 
between  them,  is  the  logical  equivalent  of  certificating 
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several  carriers  to  Northern  Alaska,  on  the  ground  that 
most  of  that  area’s  traffic  is  with  the  United  States. 

The  Board’s  failure  to  relate  its  selection  of  the  points 
to  be  served  by  the  interveners  with  the  estimate  of  poten¬ 
tial  said  to  require  their  services  is  most  vividly  illus¬ 
trated  by  the  importance  assigned  to  agricultural  products 
in  the  laying  down  of  routes.  As  has  already  been  ex¬ 
plained,  a  major  conclusion  of  the  Board  is  that  obstacles 
to  air  carriage  of  agricultural  products  compel  the  exclu¬ 
sion  of  this  traffic  from  its  estimate  of  potential  (1466). 
But  when  the  Board  comes  to  the  crucial  business  of  desig¬ 
nating  the  points  to  be  served  by  the  interveners,  it  has 
entirely  forgotten  its  judgment  excluding  agricultural 
products  from  its  estimate  of  potential.  Of  the  87  points 
thereafter  listed  by  the  Board  for  service  by  the  inter¬ 
veners,  24  are  listed  for  the  sole  reason  that  they  offer 
traffic  in  agricultural  products.  Nine  are  listed  principally 
for  this  reason  and  48  partly.  In  the  case,  of  only  10  points 
out  of  87  is  there  no  mention  of  anticipated  traffic  in  agri¬ 
cultural  products.  Were  this  part  of  the  Opinion  to  be 
read  without  reference  to  the  preceding  portions,  it  might 
easily  be  supposed  that  the  primary  purpose  of  the  certifi¬ 
cations  ordered  by  the  Board  was  to  make  available  trans¬ 
portation  demanded  by  the  agricultural  market. 

Also,  there  is  a  complete  absence  of  any  finding  that 
whatever  traffic  may  be  developed  over  these  routes  can¬ 
not  be  adequately  served  by  the  existing  carriers.  In  fact, 
the  Board  never  analyzes  what  the  existing  service  pattern 
is,  even  between  the  most  important  cities.  By  the  Board’s 
own  tests,  adequacy  of  existing  service  is  one  of  the  requi¬ 
site  considerations  in  a  finding  of  public  convenience  and 
necessity. 

Further  equivocation  is  to  be  found  in  the  Board’s 
* 1  finding”  relating  to  the  economic  and  profitable  nature  of 
the  interveners’  operations — an  issue  having  an  obvious 
bearing  upon  both  public  convenience  and  necessity  and 
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fitness,  willingness  and  ability.*  The  Board’s  views  with 
respect  to  the  business  prospects  of  the  interveners  are 
stated  in  terms  so  equivocal  that  they  cannot  possibly  be 
treated  as  findings.  The  Board  studiously  avoids  an  actual 
finding  that  the  interveners  may  be  expected  to  establish  a 
sound  business.  It  declares  that  ‘‘the  potential  appears  to 
be  sufficient  to  support  economic  operations  by  the  carriers 
we  are  certificating”  (1478).  A  more  qualified  “finding” 
can  scarcely  be  imagined.  That  the  Board  appreciates  the 
weakness  of  this  statement  appears  in  the  confession  a  few 
sentences  later  that  if  the  “estimates  of  potential  have 
been  overly  optimistic”  and  are  not  sufficient  to  support 
economic  operations,  “then  one  of  the  basic  reasons  under¬ 
lying  our  decision  herein  will  have  disappeared”  (1478-79). 

“Findings”  in  such  equivocal  terms  were  condemned 
by  the  court  in  Inland  Motor  Freight  v.  United  States 
(E.  D.  Wash.  (1945)  65  F.  Supp.  520,  525)  as  “indefinite 
and  rather  feeble  statements”  and  as  evidence  of  the 
“Commission’s  reluctance  to  make  definite  and  detailed 
findings  ’  ’. 

It  is  not  argued  that  the  Board  must  possess  clairvoy¬ 
ant  powers.  But  in  order  to  meet  the  statutory  requisites 
for  valid  administrative  action,  the  Board  must  take  a  posi¬ 
tive  attitude  on  the  probabilities,  finding  as  facts  what  its 
judgment  of  the  evidence  leads  it  to  conclude,  and  consist¬ 
ently  adhering  to  those  findings  as  the  foundation  for  its 
result.  The  improbable,  hesitant  and  inconclusive  character 
of  the  Board’s  “findings”  and  its  inconsistent  attitude 
toward  them  cannot  be  excused  as  a  necessary  consequence 
of  the  material  with  which  it  was  dealing.  The  evidence 
is  only  doubtful  and  vague  for  the  result  which  the  Board 
strove  to  reach.  Its  “findings”  are  symptomatic  of  the 
absence  of  any  factual  support  in  the  record  for  the  certifi- 

*“We  cannot  find  in  the  record  that  degree  of  assurance  of  a 
reasonably  successful  enterprise  which  would  warrant  the  issuance 
of  a  certificate  of  public  convenience  and  necessity”  ( Application  of 
Uvalde  &  Northern  Ry.,  67  I.C.C.  204,  208  [1921]). 
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cation  of  the  interveners.  A  contrary  result  in  this  case 
would  have  presented  no  difficulties  in  the  formulation  of 
concrete  findings. 

Certainly,  this  Court  should  not  be  asked  to  “  search 
the  record  to  ascertain  whether,  by  use  of  what  there  may 
be  found,  general  and  ambiguous  statements  in  the  report 
intended  to  serve  as  findings  may  by  construction  be  given 
a  meaning  sufficiently  definite  and  certain  to  constitute  a 
valid  basis  for  the  order.”  Atchison  Ry.  Co.  v.  United 
States,  295  U.  S.  193,  201.  To  seek  findings  in  the  Board’s 
Opinion  would  be  to  1 1  spell  out,  to  argue,  to  choose  between 
conflicting  inferences.  Something  more  precise  is  requisite 
of  the  quasi-jurisdictional  findings  of  an  administrative 
agency.  This  Court  must  know  what  the  Board’s  decision 
means  before  it  has  any  duty  to  say  whether  it  is  right  or 
wrong.”  United  States  v.  Chicago,  Milwaukee,  St.  Paul  & 
Pacific  Ry.  Co.,  supra,  pp.  510-511. 

•  «  •  •  • 

The  legislative  history  of  the  Administrative  Procedure 
Act  repeatedly  evidences  Congress’  reliance  on  the  Courts 
to  achieve  the  broad  remedial  objectives  of  the  Act.  The 
report  of  the  Senate  Judiciary  Committee  emphasizes  that 
the  1  *  enforcement  and  application  of  its  terms  is  a  function 
which  is  clearly  conferred  upon  the  courts  in  the  final 
analysis.  •  #  *  It  will  thus  be  the  duty  of  the  courts  to 
prevent  avoidance  of  the  requirements  of  the  bill  by  any 
manner  or  form  of  indirection  *  *  •”  (Legislative  History, 
p.  217). 

• 

The  Supreme  Court  has  acknowledged  the  high  obliga¬ 
tions  of  the  judiciary  in  the  enforcement  of  the  Act,  declar¬ 
ing  that  “it  would  be  a  disservice  to  our  form  of  govern¬ 
ment  and  to  the  administrative  process  itself  if  the  courts 
should  fail,  so  far  as  the  terms  of  the  Act  warrant,  to  give 
effect  to  its  remedial  purpose  where  the  evils  it  was  aimed 
at  appear.”  Wong  Yang  Sung  v.  McGrath,  70  S.  Ct.  445, 
450  (1950). 
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This  Court  will  perhaps  never  be  presented  with  a 
clearer  case  of  abuse  of  administrative  discretion  verging 
upon  defiance  of  the  standards  which  Congress  has  made 
applicable  to  agency  action.  The  Court  will  not  be  fulfill¬ 
ing  its  high  duties  under  the  Administrative  Procedure 
Act  if  it  does  not  set  aside  the  Order  of  the  Board. 

CONCLUSION 

The  Order  Should  Be  Set  Aside. 

Respectfully  submitted, 

James  K.  Cbimmins, 
Attorney  for  Petitioner , 
25  Broadway, 

New  York  4,  N.  Y. 

Chadbouene,  Parke,  Whiteside,  Wolff  &  Bbophy, 

25  Broadway, 

New  York  4,  New  York, 

Of  Cownsel. 

Dated:  New  York,  N.  Y.,  October  3,  1950. 
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APPENDIX 

Relevant  Statutory  Provisions 

Civil  Aeronautics  Act  of  1938 

52  Stat.  977,  49  U.  S.  C.  Secs.  401-691 

Sec.  2  (52  Stat.  980,  49  U.  S.  C.  402)  In  the  exercise 
and  performance  of  its  powers  and  duties  under  this  Act, 
the  Authority  shall  consider  the  following,  among  other 
things,  as  being  in  the  public  interest,  and  in  accordance 
with  the  public  convenience  and  necessity. 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present  and 
future  needs  of  the  foreign  and  domestic  commerce  of  the 
United  States,  of  the  Postal  Service,  and  of  the  national 
defense ; 

(b)  The  regulation  of  air  transportation  in  such  manner 
as  to  recognize  and  preserve  the  inherent  advantages  of, 
assure  the  highest  degree  of  safety  in,  and  foster  sound 
economic  conditions  in,  such  transportation,  and  to  improve 
the  relations  between,  and  coordinate  transportation  by, 
air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  efficient 
service  by  air  carriers  at  reasonable  charges,  without  unjust 
discriminations,  undue  preferences  or  advantages,  or  unfair 
or  destructive  competitive  practices ; 

(d)  Competition  to  the  extent  necessary  to  assure  the 
sound  development  of  an  air-transportation  system  prop¬ 
erly  adapted  to  the  needs  of  the  foreign  and  domestic  com¬ 
merce  of  the  United  States,  of  the  Postal  Service,  and  of 
the  national  defense; 

(e)  The  regulation  of  air  commerce  in  such  manner  as 
to  best  promote  its  development  and  safety;  and 

(f)  The  encouragement  and  development  of  civil  aero¬ 
nautics. 
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Certificate  of  Public  Convenience  and  Necessity 
Certificate  required 

Sec.  401  (52  Stat.  987, 49  U.  S.  C.  481)  #  •  • 

Issuance  of  Certificate 

(d)  (1)  The  Authority  shall  issue  a  certificate  authoriz¬ 
ing  the  whole  or  any  part  of  the  transportation  covered  by 
the  application,  if  it  finds  that  the  applicant  is  fit,  willing, 
and  able  to  perform  such  transportation  properly,  and  to 
conform  to  the  provisions  of  this  Act  and  the  rules,  regula¬ 
tions,  and  requirements  of  the  Authority  hereunder,  and 
that  such  transportation  is  required  by  the  public  conve¬ 
nience  and  necessity;  otherwise  such  application  shall  be 
denied. 

Judicial  Review  of  Authority’s  Orders 

Orders  of  Authority  Subject  to  Review 

Sec.  1006  (52  Stat.  1024, 49  U.  S.  C.  646)  (a)  Any  order, 
affirmative  or  negative,  issued  by  the  Authority  under  this 
Act,  except  any  order  in  respect  of  any  foreign  air  carrier 
subject  to  the  approval  of  the  President  as  provided  in 
section  801  of  this  Act,  shall  be  subject  to  review  by  the 
circuit  courts  of  appeals  of  the  United  States  or  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia  upon 
petition,  filed  within  sixty  days  after  the  entry  of  such 
order,  by  any  person  disclosing  a  substantial  interest  in 
such  order.  After  the  expiration  of  said  sixty  days  a 
petition  may  be  filed  only  by  leave  of  court  upon  a  showing 
of  reasonable  grounds  for  failure  to  file  the  petition  there¬ 
tofore. 

•  •  • 

Findings  of  Fact  by  Authority  Conclusive 

(e)  The  findings  of  fact  by  the  Authority,  if  supported 
by  substantial  evidence,  shall  be  conclusive.  No  objection 
to  an  order  of  the  Authority  shall  be  considered  by  the  court 
unless  such  objection  shall  have  been  urged  before  the 
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Authority  or,  if  it  was  not  so  urged,  unless  there  were 
reasonable  grounds  for  failure  to  do  so. 


Administrative  Procedure  Act  of  1946. 

60  Stat.  237-244,  5  U.  S.  C.  Secs.  1001-1011. 

Hearings 

Sec.  7.  In  hearings  which  section  4  or  5  requires  to  be 
conducted  pursuant  to  this  section — *  *  * 

(c)  Evidence — Except  as  statutes  otherwise  provide, 
the  proponent  of  a  rule  or  order  shall  have  the  burden  of 
proof.  Any  oral  or  documentary  evidence  may  be  received, 
but  every  agency  shall  as  a  matter  of  policy  provide  for 
the  exclusion  of  irrelevant,  immaterial,  or  unduly  repetitious 
evidence  and  no  sanction  shall  he  imposed  or  rule  or  order 
be  issued  except  upon  consideration  of  the  whole  record 
or  such  portions  thereof  as  may  be  cited  by  any  party  and 
as  supported  by  and  in  accordance  with  the  reliable,  proba¬ 
tive,  and  substantial  evidence.  Every  party  shall  have  the 
right  to  present  his  case  or  defense  by  oral  or  documentary 
evidence,  to  submit  rebuttal  evidence,  and  to  conduct  such 
cross-examination  as  may  be  required  for  a  full  and  true 
disclosure  of  the  facts.  In  rule  making  or  determining 
claims  for  money  or  benefits  or  applications  for  initial  li¬ 
censes  any  agency  may,  where  the  interest  of  any  party 
will  not  be  prejudiced  thereby,  adopt  procedures  for  the 
submission  of  all  or  part  of  the  evidence  in  written  form. 

Decisions 

Sec.  8.  In  cases  in  which  a  hearing  is  required  to  be  con¬ 
ducted  in  conformity  with  section  7 —  •  •  • 

Submittals  and  Decisions. — Prior  to  each  recommend¬ 
ed  initial,  or  tentative  decision,  or  decision  upon  agency 
review  of  the  decision  of  subordinate  officers  the  parties 
shall  be  afforded  a  reasonable  opportunity  to  submit  for 
the  consideration  of  the  officers  participating  in  such  de¬ 
cisions  (1)  proposed  findings  and  conclusions,  or  (2)  ex- 
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ceptions  to  the  decisions  or  recommended  decisions  of 
subordinate  officers  or  to  tentative  agency  decisions,  and 
(3)  supporting  reasons  for  such  exceptions  or  proposed 
findings  or  conclusions.  The  record  shall  show  the  ruling 
upon  each  such  finding,  conclusion,  or  exception  presented. 
All  decisions  (including  initial,  recommended,  or  tentative 
decisions)  shall  become  a  part  of  the  record  and  include  a 
statement  of  (1)  findings  and  conclusions,  as  well  as  the 
reasons  or  basis  therefor,  upon  all  the  material  issues  of 
fact,  law,  or  discretion  presented  on  the  record;  and  (2) 
the  appropriate  rule,  order,  sanction,  relief,  or  denial 
thereof. 

Judicial  Review 


Sec.  10.  Except  so  far  as  (1)  statutes  preclude  judi¬ 
cial  review  or  (2)  agency  action  is  by  law  committed  to 
agency  discretion —  •  •  • 


(e)  Scope  of  Review.  •  •  •  So  far  as  necessary  to  de¬ 
cision  and  where  presented  the  reviewing  court  shall  de¬ 
cide  all  relevant  questions  of  law,  interpret  constitutional 
and  statutory  provisions,  and  determine  the  meaning  or 
applicability  of  the  terms  of  any  agency  action.  It  shall 
(A)  compel  agency  action  unlawfully  withheld  or  unrea¬ 
sonably  delayed;  and  (B)  hold  unlawful  and  set  aside 
agency  action,  findings,  and  conclusions  found  to  be  (1) 
arbitrary,  capricious,  an  abuse  of  discretion,  or  otherwise 
not  in  accordance  with  law;  (2)  contrary  to  constitutional 
right,  power,  privilege,  or  immunity;  (3)  in  excess  of  stat¬ 
utory  jurisdiction,  authority,  or  limitations,  or  short  of 
statutory  right;  (4)  without  observance  of  procedure  re¬ 
quired  by  law;  (5)  unsupported  by  substantial  evidence  in 
any  case  subject  to  the  requirements  of  sections  7  and  8 
or  otherwise  reviewed  on  the  record  of  an  agency  hearing 
provided  by  statute;  or  (6)  unwarranted  by  the  facts  to 
the  extent  that  the  facts  are  subject  to  trial  de  novo  by  the 
reviewing  court.  In  making  the  foregoing  determinations 
the  court  shall  review  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party,  and  due  account  shall 
be  taken  of  the  rule  of  prejudicial  error. 
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Stated  States  ©mart  of  Appals 

District  of  Colombia 


No.  10,387 


REPLY  BRIEF  FOR  PETITIONER 
TRANS  WORLD  AIRLINES,  INC 

•  _ _ _ _ _ 

SUMMARY  OF  REPLY  ARGUMENT 

Strongly  indicative  of  the  fatal  weaknesses  in  the 
Board’s  opinion  and  order  are  the  efforts  which  it  makes 
in  its  brief  to  bolster  its  position  by:  (1)  improper  inter¬ 
pretations  of  the  Civil  Aeronautics  Act,  Administrative 
Procedure  Act  and  leading  case  law  to  justify  its  theory 
of  decision;  (2)  gratuitous  and  tortuous  interpretations  of 
various  portions  of  its  opinion  to  explain  away  its  legal 
deficiencies;  and  (3)  unlicensed  resort  to  factual  material 
outside  of  the  record  in  a  fruitless  effort  to  support  ex  post 
facto  the  result  reached.  Needless  to  say,  this  Court  is  here 
required  to  pass  upon  the  legal  sufficiency  of  the  opinion 
and  order  alone  and  not  upon  any  attempted  rationaliza¬ 
tion  of  them  put  forward  in  the  Board’s  brief. 

The  Board’s  resort  to  this  unusual,  and  in  certain  re¬ 
spects  improper,  course  fails  to  cure  the  legal  defects  in 
its  order.  It  is  still  plain  that  the  Board  has  acted  upon  a 
concept  of  its  powers  under  the  Civil  Aeronautics  Act  that 
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is  legally  unsound,  that  its  ultimate  findings  have  no  sup¬ 
port  either  in  its  opinion  or  in  the  reliable,  probative  and 
substantial  evidence  of  record,  and  that  it  has  failed  to 
make  findings  in  the  manner  prescribed  by  law. 

POINT  I 

Hie  Board  Fails  to  Justify  the  Improper  Theory  of 
Its  Decision. 

The  Supreme  Court  has  held  that  the  Courts  cannot 
sustain  an  administrative  agency’s  order  when  its  legal 
basis  is  in  error.  “The  grounds  upon  which  an  adminis¬ 
trative  order  must  be  judged  are  those  upon  which  the  rec¬ 
ord  discloses  that  its  action  was  based”  (Securities  and 
Exchange  Commission  v.  Chenery  Corp .,  et  al.,  318  U.  S. 
80,  87  [1943] ;  see  same  case,  332  U.  S.  194  [1947]).  As  pe¬ 
titioner  has  pointed  out  in  its  main  brief  (TWA  6-18), 
there  are  involved  in  the  Board’s  decision  two  closely  in¬ 
terwoven  legal  errors,  either  of  which  is  fatal  to  the  Board’s 
order.  The  first  is  that  the  Board’s  function  in  this  pro¬ 
ceeding  is,  at  least  in  part,  legislative;  the  second,  that  by 
reason  of  this  legislative  function,  the  evidence  upon  which 
it  may  rely  in  discharging  its  duties  need  not  be  as  reliable, 
probative  and  substantial  as  that  upon  which  the  courts  or 
other  administrative  agencies  must  act. 

The  first  error  is  exemplified  by  the  Board ’s  statements 
in  its  opinion  that  “the  Civil  Aeronautics  Act  is  not  de¬ 
signed  wholly  as  a  code  for  the  adjustment  of  conficting 
private  rights  through  adjudications,  but  expresses  the 
desire  of  Congress,  through  administrative  control,  to  en¬ 
courage  and  guide  the  development  of  a  dynamic  industry 
vitally  related  to  the  national  interest”  (1473),  and  that 
the  basic  issue  in  this  proceeding  “is  primarily  promotional 
in  character  and  relates  to  developmental  rather  than  purely 
regulatory  purposes”  (1472).  Whatever  the  merit  of  the 
Board’s  view  applied  to  the  Act  as  a  whole,  Section  401(d), 
under  which  this  case  must  be  decided,  relates  solely  to  the 
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issuance  of  certificates  of  public  convenience  and  necessity,  . 
which  is  licensing  (Administrative  Procedure  Act,  Section 
2(e)).  Licensing  is  classified  by  Section  2(d)  of  the  Ad¬ 
ministrative  Procedure  Act  as  adjudication,  because  it  in¬ 
volves  a  passing  upon  present  rights;  and  the  legislative 
history  of  that  Act  shows  that  this  classification  was  de¬ 
liberate  to  obviate  any  claim  that  licensing  is  a  legislative 
functon  (Report  of  Senate  Judiciary  Committee,  Legisla- 
tive  History  p.  197).  “Administrative  control”  designed 
to  “encourage  and  guide  the  development  of  a  dynamic  in¬ 
dustry”  under  a  mandate  from  Congress  is  certainly  as 
pure  a  statement  of  legislative  function  as  can  be  imagined. 
So  also  is  the  Board’s  characterization  of  the  basic  issue 
as  “primarily  promotional”  rather  than  “regulatory”. 
The  Board  plainly  has  assumed  that  its  duties  under  Sec¬ 
tion  401(d)  are  to  be  discharged  as  a  legislative  rather  than 
an  adjudicatory  function  and,  in  so  doing,  has  flatly  con¬ 
travened  the  provisions  of  Section  2(d)  of  the  Administra¬ 
tive  Procedure  Act. 

To  this  error  the  Board  refuses  to  direct  its  attention 
in  its  brief.  Instead,  it  suggests  that  the  Court  is  not  re¬ 
quired  “to  determine  the  precise  scope  and  application  of 
Sections  2,  401,  406, 1005(b)  and  1006(e)  of  the  Act  or  sec¬ 
tions  2(d) ,  2(e) ,  5,  7(c),  7(d),  8(b)  and  10(e)  of  the  Ad¬ 
ministrative  Procedure  Act,  with  which  petitioners  seek  to 
embroil  the  Court”  (C.  A.  B.  30).  Furthermore,  in  seeking 
case  authority  on  the  subject  of  its  powers  as  an  adminis¬ 
trative  agency,  the  Board  consistently  turns  to  cases  deal¬ 
ing,  not  with  licensing,  but  with  legislative  functions.* 

*  Pan  American  Airways,  Inc .  v.  C.  A.  B.,  171  F.  2d  139  (de¬ 
termination  of  mail  pay) ;  S.  E.  C.  v.  Central  Illinois  Corp.,  338 
U.  S.  96;  S.  E.  C.  v.  Chenery  Corp.,  332  U.  S.  194  (approval  of 
plans  for  corporate  reorganization) ;  Baltimore  &  Ohio  R.  Co.  v. 
United  States,  298  U.  S.  349 ;  Colorado  Interstate  Gas  Co.  v.  F.  P.  C., 
324  U.  S.  581  (fixing  of  rates) ;  Railroad  Commission  of  Texas  v. 
Rowan  &  Nichols  OH  Company,  310  U.  S.  573,  311  U.  S.  570; 
Secretary  of  Agriculture  v.  Central  Roig  Refining  Corp.,  338  U.  S. 
604  (determination  of  allocations). 
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The  second  error,  i.e.,  that  the  substantial  evidence  rule 
does  not  apply  because  of  the  legislative  character  of  its 
function,  is  typified  by  the  following  excerpt  from  the 
Board’s  opinion  (1472) : 

“In  view  of  the  contention  which  has  been  ad¬ 
vanced  that  the  factual  evidence  of  record  is  not 
sufficiently  substantial  to  justify  the  certification  of 
any  all-cargo  carriers,  it  is  essential  in  disposing  of 
the  present  case  that  we  keep  in  mind  the  nature  of 
the  basic  issue  involved-  That  issue  is  primarily 
promotional  in  character  and  relates  to  develop¬ 
mental  rather  than  purely  regulatory  purposes.  This 
characteristic  of  the  statutory  scheme  serves  to  dis¬ 
tinguish  the  Civil  Aeronautics  Act  from  judicial  tri¬ 
bunals  and  even  from  many  regulatory  bodies.’ * 

It  was  the  application  of  this  improper  theory  (that 
the  “nature  of  the  basic  issue”  serves  to  relax  the  stand¬ 
ards  of  evidence)  which  impelled  the  Board,  acting  in  its 
“ promotional ”  capacity ,  finally  to  state  in  its  opinion  that 
its  conclusions  are  based  “primarily  upon  considerations 
concerning  the  fullest  possible  development  of  air  freight 
service  and  the  establishment  of  comparative  operating 
standards”  (1476).  In  so  doing  the  Board  has  plainly 
acknowledged  that  the  instant  case  has  been  decided  not 
upon  an  unbiased  appraisal  of  the  facts  of  record,  as  the 
law  requires  in  an  adjudicatory  proceeding,  but  under  a 
preoccupation  with  legislative  aims.  Member  Jones  has 
aptly  pointed  out  in  his  dissenting  opinion  that  that  is 
exactly  what  the  Majority  has  done  (1519). 

Nor  can  the  Board’s  protestations  to  the  contrary  in  its 
brief  hide  the  fact  that  its  opinion  has  cited  Federal  Com- 
munications  Commission  v.  Pottsville  Broadcasting  Co., 
309  U.  S.  134, 143  (1940),  as  authority  for  relaxation  of  the 
rule  of  substantial  evidence  in  administrative  proceedings 
and  has  added  a  mistaken  footnote  reference  to  the  Beau- 


mont  case  for  the  same  proposition  (1473). #  The  Board’s 
reliance  upon  its  mistaken  notion  of  the  holding  of  these 
cases  is  beyond  dispute  (See  petitioner’s  main  brief,  TWA 
11-12).  It  is  a  quotation  from  the  PottsviUe  case,  relating 
to  relaxation  in  administrative  proceedings  of  the  rules  of 
admissibility  rather  than  of  substantiality  of  evidence,  to 
which  the  Board  referred  when  it  declared  (1473-74) : 

“Considered  in  the  light  of  the  above  statement 
and  the  developmental  nature  of  the  function  in¬ 
volved  in  the  issue  before  us,  we  cannot  agree  with 
the  contention  that  the  issue  of  public  convenience 
and  necessity  in  the  present  case  is  to  be  resolved 
solely  upon  the  basis  of  past  and  current  facts  whose 
weight  must  be  strictly  weighed  as  in  the  adjudica¬ 
tion  of  a  factual  issue  in  a  court  of  law.”  (Italics 
added.) 

The  Board  also  fails  to  meet  this  issue  squarely  in  its 
brief.  It  attempts  first  to  avoid  it  by  claiming  that  in  its 
discussion  of  the  nature  of  the  issues  in  its  opinion  it  was 
not  asserting  a  “power”  but  only  delineating  the  issues. 
Even  if  true,  this  would  serve  only  to  make  more  pointed 
the  Board’s  error,  since  the  entire  discussion  would  be 
meaningless  unless  the  nature  of  the  issues  had  some  bear¬ 
ing  upon  the  quality  of  evidence  necessary  to  justify  its 
decision.  Secondly  the  Board  makes  a  half-hearted  denial 
that  it  has  asserted  a  power  to  base  its  decision  upon  any¬ 
thing  other  than  reliable,  probative  and  substantial  evi¬ 
dence.  This  denial  likewise  is  meaningless  in  view  of  the 
Board’s  persistence  in  assuming,  without  attempting  to 
justify  the  assumption,  that  the  evidentiary  standard  in 
Board  proceedings  differs  from  that  prevailing  in  the 
courts  or  other  administrative  agencies  because  of  the 
“Nature  of  the  Issues.” 

*  Beaumont,  S.  L.  &  W.  Ry.  Co.  v.  United  States,  36  F.  2d  789 
(W.  D.  Mo.),  affd  282  U.  S.  748.  It  is  to  be  noted  that  any  ref¬ 
erence  to  this  case  is  conspicuously  absent  from  the  Board’s  brief 
in  this  Court 
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Petitioner  has  shown  in  its  main  brief  that  the  leading 
proponent  in  the  House  of  the  Administrative  Procedure 
Act  expressly  stated  that  the  intent  of  the  Act  is  to  make 
the  standards  of  evidence  in  administrative  proceedings' 
identical  with  those  prevailing  in  “  courts  of  law  and 
equity”  (TWA  14).  The  Board  cites  no  authority  to  the 
contrary.  Also,  nothing  could  be  clearer  than  that  the 
Administrative  Procedure  Act  sets  the  same  standard  of 
proof  for  all  administrative  agencies.  Nor  is  any  case  cited 
by  the  Board,  and  none  has  been  found  by  petitioner, 
either  before  or  after  that  Act,  which  holds  or  implies  that 
“substantial  evidence”  is  susceptible  to  more  than  one 
meaning.  On  the  contrary  all  of  the  cases,  while  employing 
varying  terminology,  are  to  the  effect  that  there  is  but  a 
single  standard,  typically,  “such  relevant  evidence  as 
a  reasonable  mind  might  accept  as  adequate  to  support  a 
conclusion”  ( Consolidated  Edison  Co.  v.  National  Labor 
Relations  Board ,  305  U.  S.  197,  229  [1938]).  (See  peti¬ 
tioner’s  main  brief,  TWA  6  et  seq.,  and  cases  cited  therein). 
The  only  case  cited  by  the  Board  in  support  of  its  theory 
of  decision  (S.  E.  C.  v.  Central  Illinois  Securities  Corp.,  338 
U.  S.  96  [1949] )  merely  accords  the  agency  the  right  to  use 
estimates — a  right  which  petitioner  does  not  deny  to  courts 
or  administrative  agencies  when  the  estimates  are  based 
upon  reliable,  probative  and  substantial  evidence  of  record. 
The  case,  incidentally,  expressly  reaffirms  the  rule  of  sub¬ 
stantial  evidence. 

In  support  of  its  unique  contention  the  Board’s  brief 
goes  even  further  than  its  opinion,  for  it  invents  a  com¬ 
pletely  artificial  distinction  between  the  present  type  of  case 
before  the  Board  and  cases  dealing  with  unfair  labor  prac¬ 
tices  and  the  like  and  suggests  that  the  leading  cases  cited 
by  petitioners  on  the  subject  of  substantial  Evidence  are 
not  relevant  because  they  fall  into  the  latter  category 
(C.  A.  B.  32-33).  The  complete  answer  is  the  recent  deci- 


sions  of  the  Supreme  Court  in  National  Labor  Relations 
Board  v.  The  Pittsburgh  Steamship  Company ,  (Case  No. 
42,  October  term,  1950,  decided  February  26,  1951)  and 
Universal  Camera  Corporation  v.  National  Labor  Relations 
Board  (Case  No.  40,  October  term,  1950,  decided  February 
26,  1951).  Both  decisions  are  unanimous  in  bolding  that 
the  evidentiary  standards  in  an  unfair  labor  case  are  neces¬ 
sarily  the  same  as  in  other  administrative  cases — the  anti¬ 
thesis  of  the  Board’s  view.  In  the  latter  case  the  Supreme 
Court  said: 

• «  . .  *  I  . .  *  */  •  •  .  /*//*,*  1*  u  S  s. 

*'  *  *  *  ,7  £  (-'*•,  ■  i  /  •  .  v  * 

“And  so  we  hold  that  the  standard  of  proof 
specifically  required  of  the  Labor  Board  is  the  same 
as  that  to  be  exacted  by  the  Courts  reviewing  every 
administrative  action  subject  to  the  Administrative 
Procedure  Act.” 

In  sumary,  the  Board  has  assumed  that  its  function  in 
this  proceeding  is  in  large  degree  legislative,  a  plain  mis¬ 
interpretation  of  Section  2(e)  of  the  Administrative  Pro¬ 
cedure  Act.  Further,  it  has  indulged  in  an  interpretation 
of  case  law  whch  has  led  it  to  conclude  that  the  standards 
of  sufficiency  of  evidence  are  less  rigid  in  this  proceeding 
than  in  other  types  of  cases,  an  obviously  unsound  construc¬ 
tion  of  the  law  as  established  both  by  the  cases  and  Section 
7  of  the  Administrative  Procedure  Act.  The  Board’s 
brief  fails  to  vindicate  the  theory  of  its  decision.  The  rule 
of  the  Chenery  cases  quoted  at  the  outset  of  this  discussion 
is  therefore  directly  applicable  and  requires  a  reversal  of 
the  Board’s  order. 
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POINT  n 

The  Board  Fails  to  Excuse  the  Lack  of  a  Rational 
Basis  for  Its  Ultimate  Conclusion. 

Bearing  in  mind  the  Boards  concept  of  its  legislative 
function  in  this  proceeding  and  of  a  relaxed  standard  of 
substantial  evidence,  it  is  hardly  surprising  that  its  brief 
finds  the  evidence  in  support  of  its  ultimate  conclusion 
“ compelling”  or  that  it  persists  in  dismissing  from  con¬ 
sideration  the  most  reliable  evidence  of  record,  namely, 
the  results  obtained  from  two  years  of  operations  of  the 
certificated  and  non-certificated  carriers  in  the  air  freight 
field.* 

But,  as  shown  in  petitioner’s  main  brief  (TWA  18-28), 
the  evidence  in  support  of  its  ultimate  conclusion  is,  to  say 
the  least,  somewhat  less  than  “compelling”.  It  is  recog¬ 
nized  by  every  party  to  this  proceeding  that  the  key  finding 
underlying  the  Board’s  decision  and  order  has  been  its 
estimate  of  an  air  freight  potential  of  not  less  than  one 
billion  ton-miles  per  annum.**  This  stated  mathematical 

*  The  Board’s  assumption  (C.  A.  B.  39,  49-50)  that  petitioners 
take  the  position  that  it  should  have  based  its  decision  solely  upon 
those  data  is  not  accurate.  The  point  of  petitioners’  argument  is  that 
these  figures  were  entitled  to  considerable  weight  ( West  Ohio  Gas 
Co.  v.  Public  Utilities  Commission  of  Ohio,  294  U.  S.  79  [1935]) 
and  that,  having  discounted  them  and  other  evidence  of  record,  the 
Board  left  itself  without  any  logical  basis  for  an  estimate  of  po¬ 
tential.  The  Supreme  Court’s  decision  in  Secretary  of  Agriculture 
v.  Central  Roig  Refining  Co.  et  al.,  338  U.  S.  604,  612-614  (1950) 
permitting  the  Secretary  to  disregard  results  from  an  unrepresenta¬ 
tive  past  period  is  not  in  point  because,  after  rejecting  figures  from 
that  period,  the  Secretary  still  had  figures  from  a  representative 
period  upon  which  to  fix  allocations. 

**  The  Board’s  opinion  states :  “If  experience  during  this  de¬ 
velopmental  period  proves  that  the  estimates  of  potential  traffic  have 
been  overly  optimistic  and  that  operations  cannot  be  conducted  with¬ 
out  mail  pay,  then  one  of  the  basic  reasons  underlying  our  decision 
herein  will  have  disappeared”  (1478-79). 


minimum  was  arrived  at  by  the  Board  after  eliminating 
or,  at  the  very  least,  minimizing  in  its  opinion  the 
various  possibilities  of  potential  contained  in  the  record 
and  identifying  only  one  major  element  that  would  make 
up  a  portion  of  that  total — a  “substantial  portion’ ’  of 
768  million  ton-miles  of  first-class  rail  express.* **  On  the 
extremely  liberal  assumption  that  the  new  air  freight 
industry  could  take  away  from  the  long-established  rail 
express  industry,  which  serves  23,000  communities,  as  much 
as  50  per  cent  of  its  lower-rate,  long-haul,  first-class  mar¬ 
ket  (a  very  “substantial  portion”  under  the  circum¬ 
stances),  still  less  than  40  per  cent  of  the  Board’s  estimated 
potential  could  be  attributed  to  this  source.  The  Board, 
however,  could  find  no  other  major  element.  The  “special 
opportunities”,  to  which  the  Board  has  referred  but  has 
not  estimated  in  its  opinion,  not  only  are  clearly  de  mini¬ 
mis*  *  but  also  are  duplicative  of  traffic  already  counted 
on  by  the  Board  in  its  previous  first-class  rail  express 
computation — furniture,  mail  order  merchandise,  drugs, 
linings,  wearing  apparel,  etc.  (See  C.  A.  B.  64).  It  is  evident, 
therefore,  that  the  finding  of  potential  has  no  support 
either  in  the  Board’s  opinion  or  in  the  reliable,  probative 
and  substantial  evidence. 


The  efforts  of  the  Board  in  its  brief  to  defend  its  esti¬ 
mate  are  futile.  It  cannot  depend  upon  the  factors  relied 
upon  by  it  in  its  opinion  and  reach  a  volume  totaling  even 
50  per  cent  of  the  one  billion  ton-mile  figure.  So  it  takes 
refuge  in  “imponderables,”  “judgment”  and  “administra¬ 
tive  discretion”  and,  in  lieu  of  those  intangibles,  in  a 


*  Even  this  uncertain  amount  is  greatly  inflated  by  the  Board’s 
use  of  an  improper  correlation  (See  petitioner’s  main  brief,  TWA 
24-25). 

**  The  6.5%  of  total  volume  in  cut  flowers  in  September,  1948 
would,  on  an  annual  basis,  amount  to  approximately  7  million  ton- 
miles.  Cut  flowers  is  dted,  by  the  Board  in  its  opinion  (1464) 
as  the  “outstanding  example”  of  new  traffic. 
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volume-rate  tabulation  which,  although  referred  to  by  the 
Board  in  its  opinion,  clearly  was  never  used  by  the  Board 
in  arriving  at  its  estimate.  Neither  process,  however,  af¬ 
fords  any  logical  support  for  the  Board’s  result. 

In  its  process  of  “weighing  imponderables,”  the  Board 
is  hoisted  on  its  own  petard.  It  asserts  that  it  has  weighed 
certain  factors  and  has  combined  them  into  an  overall  con¬ 
clusion  which  “is  not  a  matter  of  counting  figures”  (C.  A.  B. 
57).  On  the  Board’s  own  authority  these  factors  consisted 
of:  (1)  the  historic  air-freight  figures;  (2)  general  eco¬ 
nomic  data;  (3)  opinion  evidence;  (4)  evidence  relating 
to  movement  of  specific  commodities,  and  (5)  evidence  re¬ 
lating  to  diversion  from  other  forms  of  transportation 
(C.  A.  B.  57).  However,  the  Board’s  opinion  shows  plainly 
that  the  first  three  factors  were  dismissed  by  it  as  a  basis 
for  an  estimate  of  potential  as  being  unreliable,*  and  that 
the  fourth  and  fifth,  involving  a  good  deal  of  overlapping, 
afford  no  prospect  of  even  coming  close  to  attaining  a 
potential  of  one  billion  ton-miles.  Certainly  no  court  has 
ever  approved  the  weighing  of  “imponderables”  to  reach 
a  result  which,  as  here,  is  not  a  reasonable  inference  from 
the  underlying  data.  None  of  the  cases  cited  by  the  Board 
so  holds. 

The  Board  chides  petitioners  for  requiring  a  precise 
mathematical  estimate  of  potential.  The  fallacy  of  the 
Board’s  position  is  two-fold.  First,  as  shown  above,  its 
“imponderables”  not  only  do  not  support  its  estimate  of 
potential  but,  in  fact,  reveal  that  its  estimate  is  highly 
exaggerated;  and,  secondly,  it  is  the  Board,  and  not  the 
petitioners,  as  the  Board  would  have  one  believe,  which  has 


♦The  first  factor  was  rejected  as  not  providing  “an  adequate 
basis”  (1459),  the  second  because  of  “obvious  limitations”  {id), 
and  the  third  as  “overly  optimistic”  (1461). 
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between  the  rate  charged  by  any  particular  type  of  trans¬ 
portation  and  the  amount  of  traffic  that  it  will  carry.  As 
previously  pointed  out,  however;  no  such  claim  was  made 
in  the  Board’s  opinion,  the  tabulation  having  been  assigned 
the  function  only  of  giving  a  “broader  view”  of  the  air 
freight  market  To  attribute  any  greater  weight  to  such 
a  graph  is  patently  ridiculous  because  only  one  of  the  six 
components  (air  express)  has  a  limitation  upon  its  total 
market  similar  to  that  inherent  in  air  freight,  viz.,  a  com¬ 
plete  inability  to  compete  for  the  dense  short-haul  market. 
In  the  absence  of  considerable  refinement  aimed  at  elimi¬ 
nating  that  segment  of  the  total  market  for  which  air  freight 
cannot  possibly  compete,  the  data  are  meaningless ;  and  the 
effect  of  this  refining  process  would  be  to  leave  only  a 
fraction  of  the  indicated  potential.  For  example,  the  full 
volume  of  1941  rail  express  (1.59  billion  ton-miles)  is  one 
of  the  factors  in  constructing  the  graph;  yet,  at  an  earlier 
point  in  its  opinion  the  Board  in  dealing  with  an  even 
greater  volume  of  rail  express  than  the  1.59  billion  ton- 
miles  (the  1939  volume  of  1.7  billion  ton-miles  projected 
“to  a  future  year”)  recognized  the  lack  of  feasibility  of  air 
freight  over  short  distances  and  at  low  rates  and,  therefore, 
excluded  over  two-thirds  of  that  volume  as  air  freight 
potential.  The  result  is  that  of  an  original  volume  of  2.5 
billion  ton-miles  of  rail  express  all  but  “a  substantial 
portion”  of  768  million  ton  miles  is  excluded  by  the  Board 
as  annual  air  freight  potential. 

Stated  differently,  the  most  that  can  possibly  be  said 
of  such  a  graph  is  that  it  might  show  the  approximate 
volume  of  property  that  would  move  by  all  means  at  16 
cents  a  ton-mile.  However,  this  obviously  does  not  support 
a  one  billion  ton-mile  potential  of  air  freight,  since  the 
total  market  will  also  be  shared  in  varying  degrees  by  rail 
express  and  parcel  post,  depending  on  distance,  accessi¬ 
bility,  etc. 


Moreover,  even  an  attempt  to  interpolate  from  the  graph 
the  total  volnme  at  any  given  rate  is  unsound,  which  may 
explain  why  the  Board  in  its  opinion  has  made  no  attempt 
to  do  so.  The  extremes  of  the  graph  are,  of  course,  fixed 
and  prove  nothing  beyond  the  fact  that  it  is  possible  to 
draw  a  straight  line  between  two  points.  This  leaves  the 
presence  or  absence  of  a  correlation  dependent  upon  only 
four  intermediate  plottings,  and  two  of  these  actually  con¬ 
tradict  the  existence  of  a  trend  line.  These  are  rail  less- 
than-carload  and  truck,  where  because  of  a  higher  rate 
the  latter  should  be  slightly  less  than  the  former  but  actually 
exceeds  it  by  a  ratio  of  more  than  3  to  1  (26.5  billion  to 
7.7  billion  ton-miles).  The  basic  element  of  a  valid  cor¬ 
relation,  i.e.,  the  conformity  within  reasonable  limits  of  a 
major  portion  of  the  data  to  the  trend  line,  is  therefore 
absent,  and  this  fact  assumes  controlling  importance  here 
because  of  the  small  number  of  plottings  upon  which  the 
attempted  correlation  is  made  to  depend. 

Certainly,  even  if  the  Board  had  acted  upon  this  evi¬ 
dence  which  it  obviously  did  not,  the  fundamental  fallacies 
inherent  in  it  cannot  be  buried  under  an  assertion  that  the 
inferences  to  be  drawn  from  the  evidence  are  for  the  trier 
of  the  facts.  To  do  so  would  be  “to  devise  a  formula  of 
administrative  discretion  which  makes  the  absence  of  proof 
immaterial,”  the  very  result  the  Administrative  Procedure 
Act  was  intended  to  prevent  (Legislative  History,  p.  40). 
The  Board  cannot  alter  or  disregard  the  principles  of  sta¬ 
tistical  correlation  any  more  than  it  can  base  its  decision 
upon  an  expert  judgment  that  the  world  is  flat.  Inferences 
arrived  at  by  such  processes  are  plainly  unreasonable. 

At  a  later  point  in  its  brief  the  Board  states  that  it, 
like  California  Eastern,  the  author  of  the  tabulation  and 
chart,  used  them  as  an  “independent  check”  against  the 
validity  of  its  “previous  estimate”  (C.  A.  B.  57).  Quite 
aside  from  the  fact  that  there  is  in  the  opinion  no  previous 
estimate  by  the  Board  approaching  the  billion  ton-mile 
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figure,  the  Board’s  brief  affirmatively  shows  the  degree  of 
error  to  which  the  process  is  subject.  It  states  (footnote 
39): 

“California  Eastern’s  [previous]  estimate  of  air 
freight  potential  was  5.6  billion  ton-miles  annually 
.  .  .  The  ‘independent  check’  afforded  by  the  tabu¬ 
lation  and  chart  bore  out  this  estimate  because  Cali¬ 
fornia  Eastern  utilized  a  rate  of  12  cents  per  ton- 
mile  in  its  computation  .  . .,  rather  than  the  16  cent 
rate  deemed  appropriate  by  the  Board. 

But  the  chart  showed  a  potential  at  12  cents  not  of  5.6 
billion  but  of  1.7  billion ;  and  to  reach  the  estimated  figure, 
the  rate  would  have  to  be,  not  12  cents ,  but  7  cents.  Cer¬ 
tainly  the  petitioners  are  not  making  a  fetish  of  mathe¬ 
matical  precision  if  they  insist  that  a  “check”  which  makes 
5.6  equal  1.7  and  12  equal  7  may  not  be  reliable.  Must  the 
Court  countenance  so  serious  an  abuse  of  the  exact  science 
of  mathematics  under  the  doctrine  of  administrative  final¬ 
ity? 

To  summarize,  the  data  relating  to  past  movement  of 
air  freight  have  been  arbitrarily  rejected  by  the  Board, 
although  the  Board  had  reopened  the  proceeding  to  obtain 
such  data  “for  determining  the  issues  involved  in  said 
proceeding;”  the  opinion  evidence  has  been  found  “overly 
optimistic;”  the  possibility  of  carriage  of  agricultural 
produce  has  been  deemed  to  be  remote;  and,  aside  from  a 
limited  volume  of  first-class  rail  express,  no  other  substan¬ 
tial  sources  of  air  freight  have  been  ascertained,  and  yet 
that  source  admittedly  cannot  account  for  the  Board’s  es¬ 
timate.  Consequently,  it  is  obvious  that  the  Board’s  billion 
ton-mile  estimate  flows  from  the  exercise  of  “administra¬ 
tive  discretion”  in  vacuo,  a  process  which,  if  condoned, 
negates  the  function  of  judicial  review,  since  on  such  a 
theory  the  estimate  would  be  equally  unassailable  if  it  were 
ten  billion  or  one  hundred  billion. 

The  Supreme  Court’s  recent  decisions  in  Universal 
Camera  Corporation  v.  National  Labor  Relations  Board, 


supra,  and  National  Labor  Relations  Board  v.  The  Pitts¬ 
burgh  Steamship  Company,  supra,  require  a  reversal  of 
the  Board’s  order  by  this  Court  The  former  case  in  stat¬ 
ing  that,  as  a  result  of  the  Administrative  Procedure  Act, 
“courts  must  now  assume  more  responsibility  for  the  rea¬ 
sonableness  and  fairness  of  [Board]  decisions  than  some 
courts  have  shown  in  the  past,”  certainly  condemns  a 
process  in  which  the  most  important  finding,  in  the  opinion, 
cannot  be  supported  by  the  subsidiary  findings  upon  which 
it  purports  to  be  based  or  by  any  substantial  evidence  of 
record. 


It  requires  no  citation  of  authorities  to  establish  the 
impropriety  of  the  Board’s  resort,  in  an  effort  to  unhold 
its  decision,  to  air  freight  data  covering  a  period  subse¬ 
quent  to  the  decision.  Clearly  this  action  is  in  direct  con¬ 
travention  of  Section  7(a)  of  the  Administrative  Procedure 
Act 

•  "  ,  *  .  '  •  ' 
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In  view  of  the  fact,  however,  that  these  data  have  been 
brought  to  the  court’s  attention  and  are  heavily  relied  upon 
by  the  Board  (C.  A.  B.  46,  48,  57,  69,  70,  93,  95),  the  fol¬ 
lowing  brief  observations  are  made  to  show  that  the  data 
support,  rather  than  refute,  petitioners’  position: 

(1)  It  appears  from  a  tabulation  in  the  supplement 
of  the  Board’s  brief  (p.  1)  that  the  total  air  freight  volume 
developed  by  all  carriers  in  the  year  ended  September  30, 
1950  amounted  to  only  167  million  ton-miles.  This  is  a 
far  cry  from  the  billion  ton-mile  estimate  of  the  Board ;  it 
is  less  than  a  straight-line  projection  of  the  1947-1949 
figures  which  petitioners  proposed,  and  which  the  Board 
rejected,  as  a  more  nearly  accurate  basis  for  its  decision; 
and  it  directly  refutes  the  Board’s  finding  that  200  million 
ton-miles  is  an  overly  conservative  forecast  of  actual  traffic 
in  1950.  The  same  source  shows  that  only  one-third  of  the 
total  air  freight  traffic  for  the  period  in  question  has  been 
developed  by  the  interveners. 


i  -X 

i  JB  1  ■fhl 

■ 

» j  ^  C  h j 

Ij  r.rn  OI:I<~M 

IKB 

:>!>»> 

OJ 

Oil  inll 

k  •  Fv-  '- 

uaaUb « iT-Ja 

■-'A, ,  ZB*  - - —  JL*. 

[3  «T3 

7* 

Pc? 

*  j-?CO<l 

|:>ifi| 

pT 

mmwkAA 

MgflJUT  ? 

p  >Ci}^ 

tiKiy 

pT3j 

3  riT'^* 

*>:lF>:j:i»  (:y;FO  W 

1 

1 » (4- 1  w  ft  J  i  W> )  <■  3  iTiB  *.\n 

i^^cl 

j  >  <  *  1 1-4  JO  9  t'l'J  Jm 

(*x  > 1  ^  ^ -T*77»?^^Vi  »To  J 

• 

had 

risen 

lXiT?l 

ymTOjjT 

~>1^I  wj  n  CQ  j  1 

jEml 

f>K?!T??r>ic> 

W^W^jTtjTj  fw  ^  £*  i 

contention  of  all 


miles  per  annum.  It  has  been  a 
of  the  petitioners  that  nowhere  in  either  the  tentative  or 
final  opinion  has  the  Board  indicated  the  slightest  basis 
for  this  one  billion  figure. 

Now,  in  its  brief  on  appeal,  the  Board  indicates  for  the 
first  time  what  it  claims  is  the  primary  source  of  its  esti¬ 
mate — a  tabulation  appearing  in  its  opinion  which  sets 
forth  rate-volume  comparisons  of  various  forms  of  trans¬ 
portation  (1467).  Aside  from  the  fact  that,  as  has  been 
shown  above,  the  tabulation  in  no  degree  supplies  a  valid 
basis  for  its  finding,  the  Board’s  claim  flies  in  the  face  of 
all  the  facts  and  is  thereby  exposed  as  an  afterthought,  a 
belated  attempt  to  lend  some  credence  to  the  Board’s  un¬ 
supported  estimate. 

4  ^  \  0  1+  V*  %  ^ Vr  '  *•  W  by  y  */'  4*  ••  ,  lL\f  ’  ^  \ 

While  it  is  true  that  the  tabulation  is  included  in  the 
Board’s  opinion,  that  opinion  gives  not  the  slightest  indi¬ 
cation  of  any  logical  connection  between  the  tabulation  and 
the  Board’s  conclusion  (1468).  The  opinion  merely  states 
that  the  table  affords  “a  broader  view  of  the  air  freight 
potential  in  terms  of  total  traffic”  (1467).  What  this  means 
or  what  the  significance  may  be  of  such  a  “broader  view” 
is  not  revealed.  Certainly  no  deduction  or  finding  from  this 
‘  ‘broader  view”  has  been  drawn  by  the  Board  in  its  opinion 
to  support  its  estimate. 

•  1  •  *  >  *  V  '  *  A  *  .  f  *  LrJi  *  A  *  t  .  •  l  *  'Jr.gt.'  i  V'A  *  «  *  *  ^  ^  fTnUff.':  Cui~i  •' .*.*4  ^-v«r 

Other  facts  corroborate  the  fallacy  of  the  Board’s  claim. 
No  import  has  been  attached  to  the  tabulation  in  any  of  the 
procedural  steps  subsequent  to  its  first  appearance  in  the 
tentative  opinion.  On  the  contrary,  petitioners,  without  ex¬ 
ception,  have  complained  of  the  lack  of  a  disclosed  basis 
for  the  estimate  of  potential  and  have  attacked  the  estimate 
upon  various  assumptions  as  to  its  source,  none  of  which 
has  included  the  tabulation.  For  example,  both  American 
and  TWA  have  assumed  that  the  Board’s  billion  ton-mile 
estimate  was  arrived  at  by  some  legerdemain  with  rail 
express  figures  (1179,  1330,  1338),  and  United  has  com¬ 
plained  “nor  is  the  Board’s  opinion  enlightening  as  to  just 
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how  its  estimate  was  reached  (1371).  (See  also  1228, 1243, 
1274,  1284, 1308.) 

Although  the  petitioners  vigorously  and  continually  at¬ 
tacked  the  estimate  made  by  the  Majority  in  the  tentative 
opinion  at  the  oral  argument  before  the  Board,  neither 
petitioners,  applicants,  Public  Counsel  *  nor  members  of 
the  Board  alluded  to  the  tabulation  as  support  for  anything 
(1399-1443).  In  fact,  when  pressed  by  Member  Jones  for 
evidence  supporting  the  Majority’s  conclusion,  the  Board’s 
counsel  made  no  reference  to  the  tabulation  (1434). 

Despite  the  attacks  from  every  side  that  the  Majority 
had  acted  upon  surmise  and  speculation  in  estimating  po¬ 
tential,  the  Board  saw  fit  in  its  final  opinion  and  order 
merely  to  copy  verbatim  from  the  tentative  opinion  the 
discussion  of  the  subject  of  potential;  no  correlation  be¬ 
tween  the  tabulation  and  its  estimate  or  any  dependency 
of  the  latter  upon  the  former  was  disclosed. 

There  can  be  no  question  that,  if  the  Board  relied  on 
the  tabulation  as  the  basis  for  its  estimate,  its  failure  to 
indicate  that  fact  in  its  opinion  has  constituted  a  violation 
of  the  Administrative  Procedure  Act;  also  that  this  clear 
violation  of  that  Act  has  sorely  prejudiced  petitioners.  At 
no  point  following  the  tentative  decision  until  the  submis¬ 
sion  of  the  Board’s  brief  in  this  Court  were  the  petitioners 
given  any  indication  of  this  claimed  reliance  or  of  the 
fact  that  their  interests  would  be  prejudiced  by  a  failure  to 
argue  to  the  Board,  the  trier  of  the  facts,  the  inadequacies 
of  the  volume-rate  tabulation  as  an  indication  of  air  freight 
potential  It  goes  without  saying  that  parties  must  be 
given  an  opportunity  to  “make  their  contentions  to  the 
agency  before  the  issuance  of  a  final  agency  decision” 


♦  Public  Counsel's  chief  duty  is  to  help  the  Board  resolve  legal 
questions  involved  in  its  proceedings.  Here  one  of  the  principal 
legal  questions  upon  oral  argument  was  whether  the  tentative  de¬ 
cision  disclosed  substantial  evidence  to  support  it 


19 


(Legislative  History  of  Administrative  Procedure  Act,  p. 
412)  and  that 

“ .  .  .  without  a  disclosure  of  the  basis  for  the  ex¬ 
ercise,  or  failure  to  exercise  discretion,  the  parties 
are  unable  to  determine  what  other  or  additional 
facts  they  might  offer  by  way  of  rehearing  or  re¬ 
consideration  of  decisions”  (Id.,  p.  273).* 

If  further  proof  were  needed  of  the  surprise  occasioned 
by  the  Board’s  belated  disclosure  of  the  volume-rate  tabu¬ 
lation  as  the  basis  of  its  decision,  it  is  found  in  the  absence 
of  any  discussion  on  the  subject  in  petitioners  ’  main  briefs 
to  this  Court.**  Thus,  this  petitioner’s  brief  stated  (TWA 
27): 

“It  [the  Board]  does  proceed  to  set  forth  a  tabu¬ 
lation  of  1941  data  covering  surface  and  air  move¬ 
ment  of  property  via  various  transportation  media, 
but  it  draws  no  conclusion  therefrom  ...” 

To  the  same  effect  see  brief  of  American :  “the  method 
by  which  it  [potential]  is  calculated  is  not  fully  disclosed 
in  the  opinion”  (American  8) ;  brief  of  Chicago  &  Southern: 
“when  the  Board  concluded  that  there  was  a  potentiality 
of  one  billion  ton-miles,  it  was  merely  using  its  imagina¬ 
tion”  (C.  &  S.  15) ;  brief  of  Delta:  “How  the  Board  con¬ 
verted  this  figure  [historical  air  freight  volume]  into  an 
existing  potential  of  one  billion  ton-miles  does  not  appear 
in  the  opinion  and  is  anybody’s  guess”  (Delta  16);  and 
brief  of  Eastern:  “It  cannot  be  ascertained  for  what  pur- 


♦  See  also  W.  U.  Division,  Commercial  Telegraphers?  Union, 
A.  F .  of  L.  v.  U.  S.  (D.  C.  1949),  87  F.  Supp.  324. 

**  It  may  be  noted  that  every  petition  for  review  has  cited  the 
Board’s  failure  to  make  findings  in  accordance  with  the  Administra¬ 
tive  Procedure  Act  (1-128).  Also,  although  in  its  brief  in  this 
court,  Slick  cites  twenty-three  alleged  findings  supporting  the  Board’s 
estimate  of  potential,  it  never  mentions  the  tabulation.  Except  for 
casual  reference  in  the  brief  of  intervener.  Flying  Tiger,  not  one  of 

the  other  interveners  refers  to  the  tabulation  in  its  brief. 

» 


pose  the  majority  used  the  table  showing  traffic  volume  and 
rates  by  all  modes  of  transportation  for  1941”  (Eastern 
68). 

In  the  face  of  this  universal  exhibition  of  genuine  ig¬ 
norance  on  the  part  of  the  petitioners,  the  Board’s  brief 
blithely  states  that  “petitioners  understood  the  purpose 
of  the  tabulation”  (C.  A.  B.  55).  To  establish  this  fact, 
the  Board  resorts  to  the  lifting  of  a  phrase  out  of  context 
from  the  brief  of  one  petitioner  (C.  A.  B.  55).  The  full 
quotation  from  Eastern’s  brief  to  this  Court  is  as  follows 
(Eastern  68) : 

“It  cannot  be  ascertained  for  what  purpose  the 
majority  used  the  table  showing  traffic  volume  and 
rates  by  all  modes  of  transportation  for  1941  (B. 
1467).  The  Majority  says  such  table  affords  ‘a 
broader  view  of  air  freight  potential  in  terms  of 
total  traffic’  (B.  1467).  No  indication  is  given  of 
the  significance  of  such  a  ‘broader  view’.  However, 
if  the  Majority  should  be  attempting  indirectly  to 
convert  its  ‘potential’  estimate  into  a  ‘traffic’  esti¬ 
mate,  .  .  .  [there  follows  argument  as  to  the  in¬ 
validity  of  this  approach]. 

‘  ‘  The  obvious  unreliability  of  the  chart  for  which 
the  Majority  used  it  (assuming  the  Majority  in¬ 
tended  it  to  support  a  prediction  of  the  volume  of  air 
freight  which  would  be  developed  at  a  given  rate) 
is  apparent  from  a  superficial  examination  ...” 

Employing  a  few  words  from  the  second  paragraph 
quoted  above  the  Board  constructs  the  following  sentence 
to  show  that  petitioners  have  understood  the  Board’s 
purpose  in  including  the  rate-volume  tabulation  in  its 
opinion : 

“Petitioners  understood  the  purpose  of  the  tabu¬ 
lation  as  is  evident  from  the  stated  assumption  that 
the  Board  ‘intended  it  to  support  a  prediction  of  the 
volume  of  air  freight  which  would  be  developed  at 
a  given  rate’  (Eastern  68).”  (C.  A.  B.  55). 


The  fact  that  when  the  case  reaches  the  appellate  stage, 
one  of  eight  petitioners,  after  professing  complete  ignorance 
of  the  significance  of  the  data,  discusses  for  the  first  time 
two  hypotheses  and  in  the  second  happens  upon  the  rele¬ 
vancy  now  ascribed  to  the  figures  by  the  Board  hardly  quali¬ 
fies  as  proof  that  the  basis  of  its  conclusion  has  been  made 
known  to  the  parties;  on  the  contrary,  it  is  a  conclusive 
indication  of  the  lack  of,  or,  at  the  very  least,  the  hopeless 

reasons  or  basis”  underlying 


obscurity  of  any  disclosed 
the  key  finding  of  the  entire  opinion.  It  is  this  type  of 
“findings”  which  the  Courts  have  universally  condemned. 
Color  ado -Wyoming  Gas  Co.  v.  Federal  Power  Commission, 
et  al.,  324  U.  S.  626,  634  (1945)  and  cases  cited  therein. 

Nor  is  the  Board’s  failure  to  find  in  accordance  with 
statutory  requirements  cured  by  the  fact  that  similar  data 
had  appeared  in  the  evidence  submitted  by  an  unsuccessful 
applicant  and  had  been  referred  to  by  the  Examiners  in 
their  Report.  The  very  purpose  of  the  Administrative 
Procedure  Act  is  to  require  the  Board  to  set  forth  in  its 
tentative  and  final  opinions  its  findings  and  their  “reasons 
or  basis”  so  that  the  parties  are  made  aware  of  the 
rationale  of  the  decision.  These  matters  must  be  set  forth 
clearly  by  the  Board,  and  this  test  must  be  satisfied  within 
the  four  comers  of  those  opinions.  Where  as  here,  there¬ 
fore,  the  Board’s  opinions  do  not  clearly  show  that  the 
Board  based  its  freight  potential  estimate  on  the  rate- 
volume  tabulation,  the  breach  of  Section  8(b)  is  fatal  and 
cannot  be  cured  by  attempts  now  to  reconstruct  the  opinions 
to  include  reasons  which  did  not  previously  suggest  them¬ 
selves  to  the  Board. 

Moreover,  as  this  Court  is  aware,  the  record  and  the 
Examiners’  Report  are  extremely  voluminous.  Also,  the 
Board’s  tentative  and  final  opinions  make  no  reference 
whatsoever  to  the  recommendations  of  the  Examiners*  Re¬ 
port,  much  less  its  evidentiary  findings;  and  there  inter¬ 
vened  between  the  Report  and  the  tentative  decision  a 


reopening  of  the  record  and  a  refusal  by  the  Board  to  re¬ 
submit  the  matter  to  the  Examiners  for  initial  decision 
(903-906  ;  916-922).  Consequently,  it  is  highly  unrealistic 
to  assume  that  the  Board’s  use  of  the  tabulation  in  its 
opinions  has  any  relationship  to  the  Examiners  ’  discussion 
of  similar  data.  Certainly  the  petitioners  could  not  be  ex¬ 
pected  to  assume  that  fact  when  one  member  of  the  Board, 
Member  Jones,  concludes  that  the  Board’s  “reasoning” 
in  arrivingat  the  potential  is  on  a  different  basis  than  the 
Examiners  (footnote,  1117). 

The  prejudicial  effect  of  allowing  the  Board  to  substi¬ 
tute  a  new  basis  for  its  estimate  of  potential  at  this  time 
or,  at  least,  to  rely  upon  a  basis  not  apparent  from  its 
opinion  is  obvious.  Beams  of  argument  have  been  expended 
by  petitioners  before  the  Board  on  the  subject  of  rail  ex¬ 
press  figures,  potential  in  agricultural  produce,  and  other 
subjects  upon  which  the  Board’s  opinions  seemingly  have 
been  based.  Because  of  the  obscurity  of  the  opinions,  no 
reference,  analysis,  argument  or  exploration  of  the  validity 
of  measuring  air  freight  potential  by  resort  to  a  volume- 
rate  relationship  of  surface  traffic  has  been  made  by  any  of 
the  petitioners  before  the  Board  as  the  trier  of  the  facts. 
Petitioners  cannot  legally  be  deprived  of  this  opportunity. 
Certainly  this  Court  cannot  now  substitute  its  judgment  for 
that  of  the  Board  to  determine  the  effect  upon  the  decision 
of  a  full  exploration  by  petitioners  into  this  vital  question. 


POINT  IV 


The  Board  Falla  to  Justify  Its  Qualified 
Nationwide  Potential  as  a  Valid  Basis  for  I 


Petitioner  has  shown  in  its  main  brief  that  the  Board’s 
“finding”  of  potential  not  only  is  without  any  logical 
foundation  within  the  limits  of  its  opinion  or  even  in  the 
evidence,  but  also  that  it  is  an  improper  and  unsatisfactory 
basis  for  the  Board’s  decision  (TWA  44-47).  Petitioner  has 
pointed  out  that  the  “finding”  is  deficient  because  (1)  it 
is  absolutely  meaningless  in  the  absence  of  some  relation 
to  traffic  which  may  reasonably  be  expected  to  be  carried; 
(2)  it  is  rendered  equally  meaningless  by  the  number  of 
qualifications  attached  to  it  by  the  Board,  and  (3)  it  is  not 
related  to  the  authorizations  granted. 

On  the  first  point,  the  Board’s  brief  seeks  to  put  forward 
an  explanation  (C.  A.  B.  50-51),  but  petitioner  is  forced  to 
confess  that  the  Board’s  tenuous  “finding”  is  to  its  mind 
rendered  even  less  understandable  thereby.  While  explain¬ 
ing  that  its  estimate  is  “a  determination  of  the  size  of  the 
air  freight  market,”  the  Board  acknowledges  not  only  that 
it  is  “possible  as  opposed  to  actual”  tonnage,  but  also  that 
it  has  “made  no  attempt  to  predict  that  any  particular 
amount  of  traffic  would  be  carried  by  a  given  date,”  or  “in 
the  near  future”  or  even  “at  some  time  during  the  term  of 
the  proposed  certificates.”  It  might  be  added  that  the  Board 
has  made  no  attempt  to  predict  that  any  particular  inter¬ 
vener  would  carry  any  particular  amount  of  traffic  at  any 
given  date.  It  is  impossible  to  conceive  how  any  such  find¬ 
ing  can  be  used  as  justification  for  certification  of  three 
large-scale  all-cargo  services.  Certainly  it  is  no  finding  of 
the  volume  of  traffic  that  can  be  expected  to  move  by  air  so 
as  to  warrant  a  reasonable  conclusion  that,  the  interveners 
can  conduct  economic  operations ;  yet,  certificating  carriers 


destined  for  bankruptcy  is  hardly  consistent  with  the  public 
interest  and  with  the  Board’s  statutory  duty  to  “foster 
sound  economic  conditions”  in  the  air  transportation  in¬ 
dustry.  To  the  best  of  petitioner’s  belief,  never  before  has 
the  Board  relied  upon  such  a  flimsy  basis  for  the  authoriza¬ 
tion  of  a  new  service.  It  has  always  made  a  finding  of  the 
actual  traffic  which  might  reasonably  be  expected  to  be 
carried  by  a  new  service  in  the  immediate  future  and  has 
determined  whether  it  will  support  the  new  service ;  there 
is  no  justification  for  a  departure  from  this  well  established 
and  logical  standard  in  this  proceeding. 

The  second  objection,  t.e.,  that  the  estimate  is  rendered 
meaningless  by  its  qualifications,  is  attempted  to  be  justi¬ 
fied  rather  generally  by  the  Board  in  its  brief.  The  fact 
remains  that  any  expert  body  should  be  able  to  find  the 
amount  of  available  traffic  and  the  volume  that  can  reason¬ 
ably  be  expected  to  be  carried  and  show  the  basis  of  its 
findings  in  substantial  evidence  without  surrounding  its 
conclusions  with  so  many  equivocations  as  to  render  those 
conclusions  meaningless.  Here,  however,  the  Board  states 
that  its  finding  might  be  overly  optimistic,  that  it  is  re¬ 
lated  to  no  particular  period,  and  that  it  is  in  many  respects 
based  upon  ideal  situations  (high  level  of  economic  activity, 
shipper  acceptance,  intensive  development,  stable  rates  in 
other  forms  of  transportation,  new  techniques,  new  busi¬ 
ness  and  new  equipment).  It  is  apparent  that  the  estimate 
is  less  a  serious  appraisal  of  the  anticipated  volume  of 
freight  traffic  than  it  is  a  visionary  goal  for  which  the  inter¬ 
veners  are  invited  to  struggle.  Certainly  nothing  could 
be  more  meaningless  than  an  academic  “finding”  of  poten¬ 
tial  unrelated  to  conditions  that  may  reasonably  be  expected 
to  exist  in  the  foreseeable  future. 

The  third  objection,  t.e.,  that  the  potential  is  not  related 
to  the  services  authorized,  is  attacked  by  the  Board  princi¬ 
pally  on  pragmatic  grounds.  The  Board  relies  upon  the 


fact  that  this  is  a  large  proceeding  and  that  a  decision 
analyzing  the  need  for  the  authorizations  in  detail  might 
have  taken  5000  pages.  This  position  is  totally  without 
merit.  The  size  of  the  proceeding  is  controlled  not  by  pe¬ 
titioners,  but  by  the  Board.  Moreover,  each  of  the  peti¬ 
tioners  was,  long  prior  to  this  proceeding,  authorized  by  its 
certificate  to  carry  air  freight,  and  Section  401(d)  in  effect 
guarantees  to  the  holder  of  a  certificate  that  a  duplicating 
authorization  shall  not  issue  until  public  convenience  and 
necessity  require  it.*  That  guarantee  is  rendered  all  but 
meaningless  by  a  procedure  which,  in  one  fell  swoop,  au¬ 
thorizes  thousands  of  miles  of  duplicating  routes  without 
detailed  analysis  of  a  single  segment  to  determine  (1)  the 
available  traffic,  (2)  the  service  provided  by  the  ftTiati-ng 
carrier,  or  (3)  the  degree  of  dependence  of  the  existing 
carrier  upon  revenues  from  the  segment  being  duplicated.** 
It  is  important  to  point  out  here  that  the  Board  in  this  case 
has  duplicated  practically  the  entire  long-haul  air  trans¬ 
portation  system  of  the  nation — a  system  which  has  evolved 
gradually  over  the  last  twenty  years,  the  last  decade  under 
regulation  by  the  Board.  The  Board,  here  dealing  with 
the  substantial  rights  of  existing  carriers,  cannot  submerge 
those  rights  beneath  an  order  of  consolidation  authored 
by  itself ;  it  must,  but  unfortunately  does  not,  undertake  an 
analysis  of  the  “authorized  transportation”  (Section 
401(d)  of  the  Act),  whatever  the  weight  of  that  self- 
imposed  burden. 


*  A  certificate  is  merely  the  aggregate  of  authorizations  between 
named  points.  Consequently,  each  petitioner  has  a  substantial  in¬ 
terest  in  each  of  the  authorizations  which  it  holds. 

**  See  discussion  of  the  principles  of  public  convenience  and 
necessity  previously  laid  down  by  the  Board  in  petitioner's  main 
brief  (TWA  18-19). 
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POINT  V 

Hie  Board’s  Objections  Under  Section  1006(e)  of 
the  Act  Are  Not  Well  Taken. 

At  several  points  in  its  brief  the  Board  objects  to  points 
made  by  petitioners  on  the  ground  that  they  were  not 
raised  before  the  Board  (Section  1006(e)  of  the  Act). 
There  is  no  merit  to  this  objection  in  any  instance. 

Two  examples  should  suffice  to  establish  this  fact.  At 
one  point  the  Board  makes  this  complaint  with  respect  to 
the  point  raised  by  certain  petitioners  that  the  Board  has 
failed  in  its  final  decision  to  rule  upon  exceptions  to  the 
tentative  decision  (C.  A.  B.  27, 118).  Since  the  doctrine  of 
exhaustion  of  administrative  remedies  does  not  require  that 
a  party  file  a  petition  for  reconsideration  after  the  issuance 
of  a  final  order  ( Levers  v.  Anderson,  326  U.  S.  219  [1945] ), 
it  is  apparent  that  section  1006(e)  is  not  applicable  to  de¬ 
fects  in  the  final  opinion ;  these  cannot  be  anticipated  during 
the  proceeding  before  the  Board. 

At  another  point  (C.  A.  B.  61),  the  Board  states  that 
petitioner’s  objections  to  the  use  of  statistical  suppositions, 
rather  than  actually  available  traffic  data,  to  measure  the 
volume  of  rail  express,  were  not  raised  before  the  Board, 
citing  1332-1338  of  the  Joint  Appendix  (TWA  Exceptions). 
But  petitioner’s  objections  were  raised,  beginning  two 
pages  before  the  cited  matter  (1330-1332),  and  an  entire 
subdivision  of  its  exceptions  was  devoted  thereto.  The 
charge  is  therefore  wholly  groundless. 


CONCLUSION 


The  Board’s  Order  Should  Be  Set  Aside. 

Respectfully  submitted, 

James  EL  Cbimmixs, 

Attorney  for  Petitioner , 

25  Broadway, 

New  York  4,  New  York. 

Chadboubne,  Pabke,  Whiteside,  Wolff  &  Bbophy, 

25  Broadway, 

New  York  4,  New  York, 

Of  Counsel , 


Dated :  New  York,  N.  Y.,  March  21, 1951. 


28 


Certificate  of  Service 

I  hereby  certify  that  I  have  served  this  brief  upon  the 
respondent  and  interveners  and  also  upon  the  petitioners 
in  Nos.  10,374,  10,387,  10,388,  10,439,  10,440,  10,441  and 
10,442  by  mailing  copies  properly  addressed,  with  necessary 
postage  prepaid,  to  each  of  the  following:  Emory  T.  Nun- 
neley,  General  Counsel,  Civil  Aeronautics  Board,  Commerce 
Building,  Washington  25,  D.  C.,  William  D.  McFarlane, 
Special  Assistant  to  the  Attorney  General,  Department  of 
Justice,  Washington,  D.  C.,  Norman  L.  Meyers,  Attorney 
for  The  Flying  Tiger  Line,  Inc.,  653  Shoreham  Building, 
Washington,  D.  C.,  William  E.  Miller,  Attorney  for  Slick 
Airways,  Inc.,  1139  Shoreham  Building,  Washington,  D  .C., 
Albert  F.  Beitel,  Attorney  for  U.  S.  Airlines,  Inc.,  American 
Securities  Building,  Washington,  D.  C.,  Elwood  H.  Seal, 
Attorney  for  Airnews,  Inc.,  726  Jackson  Place,  N.  W., 
Washington,  D.  C.,  Daniel  M.  Gribbon,  Attorney  for  Ameri¬ 
can  Airlines,  Inc.,  701  Union  Trust  Building,  Washington, 
D.  C.,  Paul  M.  Godehn,  Attorney  for  United  Air  Lines,  Inc., 
231  South  LaSalle  Street,  Chicago  4,  Illinois,  E.  Smythe 
Gambrell,  Attorney  for  Eastern  Air  Lines,  Inc.,  825  Citi¬ 
zens  and  Southern  National  Bank  Bldg.,  Atlanta,  Georgia, 
C.  Edward  Leasure,  Attorney  for  Northwest  Airlines,  Lie., 
1518  K  Street,  N.  W.,  Washington,  D.  C.,  and  Hubert  A. 
Schneider,  Attorney  for  Braniff  Airways,  Inc.,  Delta  Air 
Lines,  Inc.  and  Chicago  and  Southern  Air  Lines,  Inc.,  815 
'  Fifteenth  Street,  N.  W.,  Washington,  D.  C. 

Dated  at  New  York,  New  York,  March  21,  195L 

James  K.  Cbjmmtns, 

Attorney  for  Petitioner 
Trans  World  Airlines,  Inc. 


VHRF 


I 


REPLY  BRJ 


OF  EASTERN 
PETmONEl 


;  AIR  LINES,  INC, 
R 


IN  THE 

i 

Itttteb  States  Court  of  Apprala 

Foe  the  Disteict  of  Columbia  Cibcuit 

No.  10,388 

Eastebn  Aie  Lines,  Inc., 

Petitioner , 

— v. — 

Civil  Aebonautics  Boabd, 

j  Respondent. 


Aibnews,  Inc.,  et  al., 

Intervenors. 


Petition  for  Judicial  Review  of  Order  of  the 
United  SU»  Court  oW^ronflutics  Board 


for 

District  «f  C^htmb>a  Circuit 


FILED  MAR  24  1951 


CLERK 


E.  Smythe  Gambbell, 

W.  Glen  Harlan, 

Charles  A.  Mote,  Jb. 

825  Citizens  &  Southern 

National  Bank  Building, 
Atlanta  3,  Georgia. 
Attorneys  for 
Eastern  Air  Lines ,  Inc. 


Gambbell,  Harlan  &  Bab  wick, 
825  Citizens  &  Southern 


National  Bank  Building, 
Atlanta  3,  Georgia. 

Of  Counsel. 

March  24,  1951 


Foot*  *  Dftvla,  Inc. .  Atlairt*,  Ga. 


TABLE  OF  CONTENTS 


PAGE 

Introduction .  1 

Summary  of  Argument .  2 

Argument  .  7 

I.  The  Opinion  and  Order  Should  Be  Set  Aside  Be¬ 
cause  the  Board  Has  Failed  To  Make  Required 
Findings  of  Fact .  7 

II.  The  Opinion  and  Order  Should  Be  Set  Aside  Be¬ 
cause  They  Are  Not  Supported  by  Reliable,  Pro¬ 
bative  and  Substantial  Evidence  and  Are  Not  Based 
Upon  a  Consideration  of  the  Whole  Record . 28 

Conclusion  .  50 


n 


TABLE  OF  CASES  CITED 

PAGE 

Additional  Service  to  Latin  America,  6  C.A.B.  857 
(1946)  .  24 

Additional  Service  to  Puerto  Rico,  Docket  2123  et  al., 
(1951)  .  23 

Arizona-New  Mexico  Case,  9  C.A.B.  85  (1948) .  48 

Beaumont,  S.  L.  and  W.  R.  R.  v.  United  States,  36 
F.  (2d)  789  (1929),  affirmed,  282  U.  S.  74  (1930) ....  32 

Braniff  Airways,  Inc.  v.  Civil  Aeronautics  Board,  79 
App.  D.C.  341,  147  F.  (2d)  152  (1945) .  16,  17 

Civil  Aeronautics  Board  v.  State  Airlines,  Inc.,  338 
U.S.  572  (1950)  .  8,  12 

Consolidated  Freightways  v.  United  States,  34  F.  Supp. 

576  (D.  Utah  1940)  .  12 

Davidson  Transfer  &  Storage  Co.  v.  United  States,  42 
F.  Supp.  215  (S.D.N.Y.  1941) .  12 

Denver-Los  Angeles  Service,  6  C.A.B.  199  (1944) _  27 

Dorsey  v.  Kingsland,  84  App.  D.C.  264,  173  F.  (2d) 

405  (1949)  .  29 

Federal  Communications  Commission  v.  Pottsville 
Broadcasting  Co.,  309  U.  S.  134  (1940) .  32 

Houston-Memphis-Louisville  Route,  2  C.A.B.  353(1940)  14 

Increased  Express  Rates  and  Charges,  273  I.C.C.  231 
(1948)  . 34 

Interstate  Commerce  Commission  v.  Baird,  194  U.S. 

25  (1903)  .  32 

Interstate  Commerce  Commission  v.  Louisville  and 
Nashville  R.  R.,  227  U.S.  88  (1912)  .  30 

Interstate  Commerce  Commission  v.  Parker,  326  U.  S. 

60  (1945)  .  13 

Los  Angeles-Mexico  City  Operation,  2  C.A.B.  807 
(1941)  .  14 


m 


PAGE 

Marshall  Field  &  Co.  v.  National  Labor  Relations 
Board,  318  U.S.  253  (1943) .  8 

National  Labor  Relations  Board  v.  Pittsburgh  Steam¬ 
ship  Co.,  —  U.S.  — ,  71  Sup.  Ct.  453  (1951) .  6 

Robinson  v.  Baltimore  and  0.  R.  R.,  222  U.S.  506  (1912)  12 

Saginaw  Broadcasting  Co.  v.  Federal  Communications 
Commission,  68  App.  D.C.  282,  96  F.  (2d)  554  (1938), 
cert,  denied,  305  U.S.  613  (1938) .  12,  13,  18,  25,  26 

Seaboard  and  Western  Airlines,  Inc.  v.  Civil  Aeronau¬ 
tics  Board,  —  App.  D.C.  — ,  183  F.  (2d)  975  (1950) .  8 

Securities  and  Exchange  Comm,  v.  Central  Illinois 
Securities  Corp.,  338  U.S.  96  (1948) .  31 

Shields  v.  Utah  Idaho  Cent.  R.  R.,  305  U.  S.  177  (1948)  12 

Texas  Air  Service,  Supplemental  Opinion,  4  C.A.B. 
(1943)  .  17 

Texas-Oklahoma  Case,  7  C.A.B.  481  (1946) .  24 

United  Air  Lines,  Inc.  v.  Civil  Aeronautics  Board,  81 
App.  D.C.  89, 155  F.  (2d)  169  (1946) .  12,  26,  27 

United  States  v.  Carolina  Freight  Carriers  Corp.,  315 
U.S.  475  (1942) .  10,  30,  31 

United  States  v.  Detroit  &  Cleveland  Nav.  Co.,  326  U.S. 

236  (1945)  .  12 

United  States  v.  Pierce  Auto  Freight  Lines,  327  U.  S. 

512  (1946)  .  14,  18 

Universal  Camera  Corp.  v.  National  Labor  Relations 
Board,  —  U.S.  — ,  71  Sup.  Ct.  456  (1951) .  6,  29,  33 

Virginia  Ry.  v.  United  States,  272  U.  S.  658  (1926) . .  12 

STATUTES 

Administrative  Procedure  Act 

Section  7  .  33,  34,  35 

Section  8  . 13,  27 

Section  10  .  8,  33 

* 

Civil  Aeronautics  Act  of  1938 

Section  401  .  9 


IN  THE 


Initfii  States  (Enurt  of  Appeals 

Fob  the  Distbict  of  Columbia  Cibcuit 

No.  10,388 

Eastebn  Aib  Lines,  Inc., 

Petitioner , 

— v. — 

Civil  Aebonautics  Boabd, 

Respondent. 

Aibnews,  Inc.,  The  Flying  Tigeb  Line,  Inc., 

Slick  Aibways,  Inc.,  and  U.  S.  Aiblines,  Inc., 

Intervmors. 

Petition  for  Judicial  Review  of  Order  of  the 

Civil  Aeronautics  Board 

REPLY  BRIEF  OF  EASTERN  AIR  LINES,  INC., 

PETITIONER 

Introduction 

The  question  presented  to  this  Court  in  this  appeal, 
although  stated  in  slightly  different  language  in  the  briefs 
of  the  various  parties,  is  whether  an  Opinion  and  an  Order 
of  the  Civil  Aeronautics  Board  issuing  certificates  of  pub¬ 
lic  convenience  and  necessity  authorizing  four  applicants 
(the  intervenors  in  this  proceeding)  to  engage  in  the  air 
transportation  of  property  only  are  unlawful  and  should 
be  set  aside  for  one  or  more  of  the  following  reasons: 

(a)  Lack  of  required  jurisdictional  findings; 

(b)  Lack  of  required  basic  findings; 

(c)  Lack  of  substantial  evidentiary  support; 

(d)  Failure  of  the  Board  to  observe  procedures 
required  by  statute  or  the  Constitution. 
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The  briefs  filed  by  the  Respondent,  Civil  Aeronautics 
Board,  and  the  intervenors  advance  certain  novel  but  er¬ 
roneous  contentions,  contain  many  and  repeated  inaccurate 
statements  of  fact,  draw  many  unwarranted  inferences, 
refer  to  many  matters  outside  the  record  in  this  case,  and 
in  general  seek  to  confuse,  or  avoid,  the  important  issues 
before  this  Court.  Therefore  it  is  necessary  that  Eastern 
file  this  reply  brief. 

Summary  of  Argument 

Eastern’s  basic  argument  is  summarized  at  pages  7  to  10 
of  its  brief.1  Respondent  and  intervenors  in  their  briefs 
have  advanced  certain  counter-arguments,  based  upon  a 
different  interpretation  of  the  facts  in  this  case  and  the 
legal  principles  applicable  thereto.  This  reply  brief  will 
be  directed  primarily  to  answering  such  counter-arguments, 
and  the  sequence  of  argument  in  this  brief  will  be  the  same 
as  that  of  Eastern’s  original  brief. 

It  perhaps  should  be  stated  at  the  outset  that  the  tech¬ 
nique  employed  and  argument  contained  in  the  brief  filed 
by  the  Respondent  are  in  many  respects  improper,  and 
unfair  and  prejudicial  to  Eastern.  In  that  brief  counsel 
for  the  Respondent  (1)  misrepresent  the  position  of,  and 
the  contentions  and  arguments  advanced  by,  Eastern  and 
other  petitioners,  (2)  refer  to  matters  outside  the  record, 
and  (3)  seek  to  convey  the  impression  that  arguments  of 
the  Board’s  counsel  are  findings  and  beliefs  of  the  members 
of  the  Board  and  even  that  such  arguments  should  be  ac¬ 
cepted  by  this  Court  to  contradict  findings  in  the  Opinion. 

Respondent’s  counsel,  as  well  as  intervenors,  have  made 
the  following  misrepresentations: 

(1)  Repondent’s  counsel  have  misrepresented  that  East- 

1  The  Joint  Appendix  will  be  cited  “R.  ”  at  in  Eastern’s  original 

brief  of  October  6,  1950.  Similarly,  the  parties,  the  proceedings  below,  die 
statutes  involved,  and  the  opinions,  orders  and  regulations  of  the  Civil  Aero¬ 
nautics  Board  will  be  referred  to  in  die  same  manner  as  in  Petitioner’s  original 
brief.  The  briefs  of  the  parties  hitherto  filed  with  this  Court  in  th?*  proceeding 
will  be  referred  to  as  “Eastern’s  brief,”  “Respondent’s  brief,”  etc. 
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em  contends  “that  the  applications  of  the  property-only 
carriers  had  to  be  denied  solely  becanse  they  failed  to 
achieve  their  estimates  or  profitable  operations  nnder 
292.5 7 7  (Respondents  brief,  p.  21),  “that  the  operating 
experience  of  the  applicants  nnder  Section  292.5  without 
more,  required  the  Board  to  reject  the  applications  ’  ’  (Re¬ 
spondents  brief,  p.  39),  “that  the  Board  was  not  free  to 
predict  whether  the  carriers  it  selected  would  operate 
profitably  in  the  future  but  was  required  to  consider  their 
past  performance  as  conclusive  of  what  their  future  opera¬ 
tions  would  be”  (Respondents  brief,  p.  46),  and  that  “the 
Board  S  estimate  of  potential  should  have  been  based  solely 
upon  the  traffic  actually  carried  in  the  past”  (Respondents 
brief,  p.  50). 

Eastern  does  not  now  advance,  and  never  has  advanced, 
any  such  contentions  as  those  set  forth  above.  Eastern  does 
contend  that  the  evidence  taken  at  the  reopened  hearing 
was  the  most  complete  and  reliable  information  available 
to  the  Board  at  the  time  of  its  decision  on  all  aspects  of 
the  air  freight  business,  that  such  evidence  of  past  opera¬ 
tions  was  the  most  reliable  index  as  to  the  future,  and  that 
the  Board  should  have  given  to  that  evidence  the  careful 
consideration  which  it  deserved.  Eastern  does  not  contend 
that  the  Board  was  required  to  base  its  decision  exclusively 
on  such  evidence  and  that  the  Board  was  not  free  to  con¬ 
sider  any  other  substantial  evidence  of  record.  Eastern  does 
not  contend  that  the  fact  that  the  intervenors 7  292.5  opera¬ 
tions  were  unprofitable,  and  the  fact  that  the  intervenors  did 
not  achieve  in  such  operations  the  volume  of  traffic  which 
they  had  predicted,  per  se  required  the  denial  of  their  appli¬ 
cations.  Eastern  does  contend  that  it  was  necessary  that  the 
Board  carefully  examine  the  evidence  relating  to  such  opera¬ 
tions  to  discover  why  profitability  and  expected  traffic  vol¬ 
ume  were  not  achieved  in  order  to  make  a  valid  prediction  as 
to  the  intervenors  *  ability  to  achieve  profitable  operations 
and  attain  anticipated  traffic  volumes  if  certificated. 

(2)  Respondent’s  counsel  have  misrepresented  to  this 
Court  that  Eastern’s  “real  position”  is  that,  as  an  existing 
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carrier,  it  has  “a  vested  right  that  new  competitors  should 
not  be  certificated  by  the  Board  nnless  it  can  be  shown  that 
existing  services  are  inadequate,  and  that  a  necessity  for 
the  additional  service  authorized  can  be  demonstrated  con¬ 
clusively^  (Respondent’s  brief,  p.  28).  Eastern  never  has 
taken  such  position.  Eastern  does  insist  that  any  deter¬ 
mination  of  the  public  convenience  and  necessity  of  a  pro¬ 
posed  service  necessarily  involves  the  consideration  and 
determination  of  the  adequacy  or  inadequacy  of  existing 
services.  Eastern  readily  concedes  that  competitive  new 
services  may  be  authorized  if  the  Board  properly  deter¬ 
mines  that  other  factors  require  such  new  service  despite 
the  adequacy  of  existing  services,  but  there  must  be  sub¬ 
stantial  evidentiary  support  for  such  determination,  and 
the  Board ’s  decision  must  contain  a  proper  finding  to  that 
effect.  Nor  does  Eastern  contend  that  the  need  for  the 
proposed  new  service  must  be  demonstrated  beyond  all  pos¬ 
sibility  of  doubt  as  Respondent’s  counsel  seem  to  imply. 
Eastern  does  contend  that  the  Board’s  determination  of 
the  need  for  such  proposed  new  service  must  be  a  reason¬ 
able  one,  and  that  such  need  must  be  established  by  sub¬ 
stantial  evidence  of  record. 

Respondent’s  brief  contains  numerous  other  misrepre¬ 
sentations  as  to  Eastern’s  position,  contentions  and  argu¬ 
ments,  which  will  be  discussed  in  subsequent  sections  of  this 
brief.  Eastern’s  position  on  the  above  points  is  mentioned 
here  because  such  points  are  related  to  virtually  all  phases 
of  this  appeal. 

It  is  most  improper  for  counsel  for  the  Respondent  to 
attempt  to  induce  this  Court  to  consider  materials  (Supple¬ 
ment  to  Respondent’s  brief)  which  are  not  of  record  and 
are  not  accurate.1  The  citations  appearing  at  page  46  (foot¬ 
note  30)  of  Respondent’s  brief  afford  no  support  for  coun¬ 
sel’s  obviously  improper  procedure. 


1  Compare  figures  purporting  to  represent  traffic  carried  by  16  certificated 
carriers  during  first  two  quarters  of  1950  appearing  on  first  page  of  supplement 
with  figures  for  those  same  quarters  appearing  on  last  and  fourth  from  last 
pages  of  the  supplement 
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Counsel  for  Respondent  undertake  to  assert  at  numerous 
places  throughout  their  brief  that  the  Board  “considered” 
certain  evidence,  or  that  the  Board  “found”  or  “con¬ 
cluded”  a  certain  thing,1  whereas  the  Opinion  affords  no 
indication  of  such  consideration  or  finding.  The  Opinion 
itself  is  the  best  evidence  of  what  the  Board  found  or  con¬ 
sidered  and  the  fact  that  Respondents  counsel  may  be  em¬ 
ployed  by  the  Board  does  not  entitle  their  assertions  to  any 
greater  weight  than  is  ordinarily  given  to  arguments  of 
counsel.  An  interesting  example  of  the  evidentiary  status 
which  Respondent’s  counsel  would  have  this  Court  attach 
to  their  assertions  will  be  found  at  page  30  of  Respondent’s 
brief  (footnote  17). 

Eastern  feels  that  certain  loose  and  unfounded  state¬ 
ments  in  Respondent’s  brief  concerning  Eastern’s  motives 
in  bringing  this  appeal  would  be  gravely  prejudicial  if  given 
any  weight  by  the  Court.  For  example,  Respondent ’s  coun¬ 
sel  assert  that  this  appeal  has  not  been  taken  for  any  proper 
purpose,  but  rather  to  “frustrate”  Board  action  and  “to 
prevent  the  entry  of  competitors  into  the  air  freight  field” 
and  “thereby  to  preserve  the  new  air  cargo  industry  as 
the  domain  of  existing  all  purpose  carriers  ’  ’,  such  purpose 
“demanding  for  its  fulfillment  the  sacrifice  of  the  develop¬ 
ment  of  the  air  freight  industry”  (see  Respondent’s  brief, 
pp.  28,  52,  84,  87,  104,  106-107,  etc.).  Such  unfounded  and 
patently  false  assertions  would  justify  no  comment  if  the 
remarks  of  Respondent’s  counsel  were  not  represented 
falsely  as  emanating  from  the  Board  itself.  Obviously,  if 
the  Board  itself  resented  this  appeal,  Eastern’s  statutory 
and  Constitutional  right  to  appeal  to  this  Court  would  be 
substantially  impaired  by  the  fact  that  in  taking  such  ap¬ 
peal  it  had  offended  the  Board,  which  has  jurisdiction  of 
Eastern’s  business.  Eastern’s  appeal  was  taken  in  good 
faith  because  Eastern  sincerely  believes  that  the  Opinion 
and  Order  are  unlawful  and  ought  to  be  set  aside.  The 
substantial  basis  for  Eastern’s  belief  is  evidenced  by  the 


1  See  reply  brief  of  United  Air  Lines,  pages  7-9,  for  a  few  examples. 
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fact  that  two  members  of  the  Board  were  of  the  same  opin¬ 
ion  (R.  1515-1558).  Respondent’s  counsel  could  hardly 
impugn  the  motives  of  the  dissenting  Board  members. 

Two  recent  decisions  of  the  Supreme  Court  will  have  an 
important  effect  upon  this  Court’s  consideration  of  and 
decision  in  this  case :  Universal  Camera  Corp.  v.  National 

Labor  Relations  Board , - U.  S. - ,  71  Sup.  Ct.  456 

(February  26, 1951)  and  National  Labor  Relations  Board  v. 

Pittsburgh  Steamship  Co ., - U.  S. - ,  71  Sup.  Ct.  453 

(February  26,  1951).  Both  cases  involved  the  effect  of  the 
Administrative  Procedure  Act  (which  is  applicable  to  this 
proceeding)  on  the  duty  of  the  Courts  of  Appeals  in  re¬ 
viewing  orders  of  an  administrative  agency,  particularly 
the  duty  of  such  courts  to  set  aside  agency  decisions  not 
supported  by  substantial  evidence.  The  Supreme  Court 
concluded  ( Universal  Camera  Corp.  v.  National  Labor  Re¬ 
lations  Board,  supra,  71  Sup.  Ct.  466) : 

“We  conclude,  therefore,  that  the  Administrative 
Procedure  Act  and  the  Taft-Hartley  Act  direct  that 
courts  must  now  assume  more  responsibility  for  the 
reasonableness  and  fairness  of  Labor  Board  decisions 
than  some  courts  have  shown  in  the  past.  Reviewing 
courts  must  be  influenced  by  a  feeling  that  they  are  not 
to  abdicate  the  conventional  judicial  function.  Congress 
has  imposed  on  them  responsibility  for  assuring  that 
the  Board  keeps  within  reasonable  grounds.  That  re¬ 
sponsibility  is  not  the  less  real  because  it  is  limited  to 
enforcing  the  requirement  that  evidence  appear  sub¬ 
stantial  when  viewed,  on  the  record  as  a  whole,  by 
courts  invested  with  the  authority  and  enjoying  the 
prestige  of  the  Courts  of  Appeals.  The  Board’s  find¬ 
ings  are  entitled  to  respect ;  but  they  must  nonetheless 
be  set  aside  when  the  record  before  a  Court  of  Appeals 
clearly  precludes  the  Board’s  decision  from  being  justi¬ 
fied  by  a  fair  estimate  of  the  worth  of  the  testimony  of 
witnesses  or  its  informed  judgment  on  matters  within 
its  special  competence  or  both.” 

The  two  cases  together  make  it  plain  that  the  Courts  of 
Appeals,  and  not  the  agencies  themselves  or  the  Supreme 
Court,  are  the  final  arbiters  of  the  substantiality  of  the 
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evidence  in  an  agency  proceeding  (although  the  agency’s 
appraisal  is  entitled  to  respect  where  there  is  a  choice  be¬ 
tween  two  fairly  conflicting  views).  Since  there  has  never 
been  any  doubt  that  the  question  of  adequacy  of  findings  is 
a  legal  one  for  final  determination  by  the  courts,  and  not 
by  the  agency  involved,  the  two  cases  referred  to  above  are 
of  great  importance  in  this  proceeding  because  they  em¬ 
phasize  the  duty  of  the  Court  to  discover  one  of  the  most 
serious  deficiencies  in  the  Board’s  Opinion  and  Order — the 
lack  of  substantial  evidentiary  support — a  deficiency  which 
Respondent  and  intervenors  have  sought  to  prevent  this 
Court  from  considering.  Eastern  is  confident  that  this 
Court,  after  a  thorough  examination  of  the  Opinion  and 
Order,  and  the  findings  and  evidence  upon  which  they  are 
based,  will  find  them  unlawful  and  will  set  them  aside. 


ARGUMENT 


THE  OPINION  AND  ORDER  SHOULD  BE  SET  ASIDE 
BECAUSE  THE  BOARD  HAS  FAILED  TO  MAKE 
REQUIRED  FINDINGS  OF  FACT. 

A.  The  Board  Has  Not  Made 
Findings . 


Eastern  contends  that  the  Board’s  Opinion  and  Order 
are  invalid  because  the  majority  of  the  Board,  consisting 
of  then  Chairman  0  ’Connell,  Vice  Chairman  Ryan  and  then 
member  Adams,  did  not  make  the  following  jurisdictional 
findings:  (1)  that  any  proposed  transportation  was  re¬ 
quired  by  the  public  convenience  and  necessity,  and  (2)  that 
U.  S.  was  “fit,  willing,  and  able”  to  perform  any  trans¬ 
portation  properly. 

It  is  argued  (Respondent’s  brief,  pp.  37-39)  that  Eastern 
may  not  make  such  contention  before  this  Court  because  it 
assertedly  was  not  raised  before  the  Board.  Respondent 
overlooks  exceptions  to  the  Board’s  Tentative  Opinion  (R. 
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1156-1157,  1215,  1267-1268,  1395-1396)  and  Section  10  (c) 
of  the  Administrative  Procedure  Act  which  provides,  in 
part,  that  ‘  ‘  agency  action  otherwise  final  shall  be  final  for 
the  purposes  of  this  subsection  whether  or  not  there  has 
been  presented  or  determined  any  application  .  .  .  for  .  .  . 
reconsideration  .  .  .”  The  requirement  of  Section  1006  (e) 
of  that  Act  that  “No  objection  to  an  order  of  the  [Board] 
shall  be  considered  by  the  court  unless  such  objection  shall 
have  been  urged  before  the  [Board]  or,  if  it  was  not  so 
urged,  unless  there  were  reasonable  grounds  for  failure  to 
do  so”  is  not  applicable.  Petitioners  urged  that  the  Board 
could  not,  on  the  record,  find  that  any  proposed  transpor¬ 
tation  was  required  by  the  public  convenience  and  necessity 
or  that  U.  S.  was  “fit,  willing,  and  able”  properly  to  per¬ 
form  any  proposed  transportation  (R.  1153-1397).  Eastern’s 
objection  as  to  the  form  and  content  of  the  final  Opinion 
and  Order  could  not  be  made  until  they  were  issued. 

The  objection  that  the  final  Opinion  and  Order  were  in¬ 
adequate  because  of  the  lack  of  certain  findings  was  actually 
raised  before  the  Board  by  Eastern’s  contentions  that  such 
findings  could  not  be  made.  In  Seaboard  and  Western  Air¬ 
lines,  Inc.,  v.  Civil  Aeronautics  Board, - App.  D.  C. - , 

183  F.  (2d)  975  (1950),  cited  by  Respondent,  the  petitioner 
had  filed  a  petition  for  reconsideration.  In  Marshall  Field 
&  Co.  v.  National  Labor  Relations  Board,  318  U.  S.  253 
(1943),  it  appeared  that  a  broad  substantive  issue  was  not 
raised  “at  any  stage  of  the  proceedings”  (318  U.  S.  255). 
Those  cases  are  not  analogous  to  the  one  before  this  Court. 

Respondent  also  argues  (Respondent’s  brief,  p.  38)  that 
such  jurisdictional  findings  actually  have  been  made  by 
the  Board,  as  it  contends  that  a  finding  that  the  public  con¬ 
venience  and  necessity  require  the  “transportation  author¬ 
ized”  conforms  to  the  requirements  of  the  statute,  citing 
Civil  Aeronautics  Board  v.  State  Airlines,  Inc.,  338  U.  S. 
572,  575-578  (1950).1  The  “transportation”  which  the 

1  The  cited  case  involved  only  the  adequacy  of  an  application  containing  a 
"catch-all  clause,”  and  throws  no  light  on  die  adequacy  of  a  finding  by  the 
Board  which  refers  solely  to  an  authorization  rather  than  an  application. 
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Board  mast  find  is  required  by  the  public  convenience  and 
necessity  nnder  Section  401  (d)  of  the  Act  is  the  “trans¬ 
portation  covered  by  the  application”,  as  there  is  no  other 
phrase  including  the  word  “transportation”  in  Section 
401  (d)  to  which  the  -  expression  “such  transportation” 
could  possibly  refer. 

Bespondent  further  contends  that  the  requirement  of 
jurisdictional  findings  is  satisfied  by  the  pro  forma  state¬ 
ment  following  the  Opinion  entitled  “Conclusions”  (B. 
1511-1514)  which  indudes  statements,  as  to  each  intervenor, 
“That  the  public  convenience  and  necessity  require  that 
[such  intervenor,  except  Aimews1]  be  authorized,  subject 
to  the  condition  set  forth  in  paragraph  5  hereof,  to  engage 
in  air  transportation  .  .  .”,  and,  “That  each  of  the  above 
applicants  .  .  .  is  fit,  willing  and  able  to  perform  the  trans¬ 
portation  authorized  ...”  It  will  be  noted  that  even  in  the 
pro  forma  statement  of  conclusions  the  so-called  “finding” 
of  public  convenience  and  necessity  is  related  to  the  authori¬ 
zation  of  a  carrier  and  not  to  any  “transportation”,  whether 
“covered  by  the  application”  or  “proposed”,  and  therefore 
does  not  satisfy  the  requirements  of  Section  401  (d)  of  the 
Act. 

Furthermore,  if  it  should  be  assumed  that  the  Majority’s 
“findings”  in  the  “Conclusions”  were  in  satisfactory 
form,  such  pro  forma,  language  still  would  not  constitute 
lawful  jurisdictional  findings  of  fact.  A  mere  recitation  of 
such  findings  is  insufficient, — the  Board  must  have  intended 
to  make  such  findings  and  the  physical  recitation  must  ac¬ 
cord  with  and  describe  what  the  Board  actually  found.  This 
can  be  determined  only  from  the  body  of  the  Opinion.  As  an 
extreme  example,  if  the  Board  had  found  and  stated  in  the 
body  of  its  Opinion  that  U.  S.  was  not  fit,  willing  and  able, 
obviously  a  mere  pro  forma  statement  in  its  “Conclusions” 
that  U.  S.  was  fit,  willing  and  able  would  not  amount  to  a 
jurisdictional  finding  of  such  fact  Obviously  the  Majority’s 
actual  findings  of  fact  are  contained  in  the  body  of  its 


1  The  statement  as  to  Aimews  is  similar. 
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Opinion  (as  noted  in  Eastern’s  brief,  p.  12,  the  body  of  the 
Opinion  contains  actual  findings  of  fact  that  Aimews,  Fly¬ 
ing  Tiger  Line  and  Slick  were  “fit,  willing,  and  able”  but 
no  snch  finding  as  to  U.  S.)-  The  “Conclusions”  attached 
to  the  Opinion  are  a  mere  summarization  of  what  already 
had  been  found,  and  the  meaning  of  those  “Conclusions” 
is  governed  by  the  actual  findings  in  the  body  of  the  Opin¬ 
ion.  Hence,  the  “Conclusions”  do  not  amount  to  juris¬ 
dictional  findings  of  public  convenience  and  necessity  and 
of  the  fitness,  willingness  and  ability  of  U.  S. 

In  a  situation  such  as  this  the  meaning  and  intent  of  the 
Board’s  language  must  be  plain  and  unambiguous.  The 
Courts  and  the  parties  are  entitled  to  know  whether  the 
Board  has  exercised  its  powers  according  to  law  or  whether 
it  erroneously  has  interpreted  the  Act  as  permitting  it  to 
issue  certificates  of  convenience  and  necessity  if  it  finds 
merely  that  the  national  air  transportation  system  requires 
a  larger  overall  number  of  carriers  (see  Eastern’s  brief, 
p.  12).  In  United  States  v.  Carolina  Freight  Carriers  Corp., 
315  TJ.  S.  475, 489  (1942),  the  Court  stated: 

['  “Congress  has  made  a  grant  of  rights  to  carriers 
such  as  appellee.  Congress  has  prescribed  statutory 
standards  pursuant  to  which  those  rights  are  to  be 
determined.  Neither  the  Court  nor  the  Commission  is 
warranted  in  departing  from  those  standards  because 
of  any  doubts  as  to  the  wisdom  of  following  the  course 
which  Congress  has  chosen.  Congress  has  also  pro¬ 
vided  for  judicial  review  as  an  additional  assurance 
that  its  policies  be  executed.  That  review  certainly 
entails  an  inquiry  as  to  whether  the  Commission  has 
employed  those  statutory  standards.  If  that  inquiry 
is  halted  at  the  threshold  by  reason  of  the  fact  that  it 
is  impossible  to  say  whether  or  not  those  standards 
have  been  applied,  then  that  review  has  indeed  become 
a  perfunctory  process.  If,  as  seems  likely  here,  an 
erroneous  statutory  construction  lies  hidden  in  vague 
findings,  then  statutory  rights  will  be  whittled  away. 
An  insistence  upon  the  findings  which  Congress  has 
made  basic  and  essential  to  the  Commission’s  action  is 
no  intrusion  into  the  administrative  domain.  It  is  no 


more  and  no  less  than  an  insistence  npon  the  observ¬ 
ance  of  those  standards  which  Congress  has  made 
‘prerequisite  to  the  operation  of  its  statutory  com¬ 
mand.’  ,n 

However,  as  will  be  discussed  below,  even  if  Eastern’s 
interpretation  of  the  proper  construction  of  the  Act  and 
the  Opinion*  should  not  be  sustained  by  this  Court,  the  Opin¬ 
ion  nevertheless  is  fatally  deficient  in  that  it  lacks  required 
basic  findings  of  fact  from  which  ultimate  conclusions  as  to 
public  convenience  and  necessity  and  fitness,  willingness 
and  ability  could  be  inferred. 

B.  The  Board  Has  Not  Made  Required  Basic  Findings 
of  Fact . 

1.  The  Board  Has  Not  Made  The  Universally  Required  Basie 
findings  Of  Fact  Necessary  To  Support  An  Ultimate  Con¬ 
clusion  Of  Public  Convenience  and  Necessity. 

The  Board  has  firmly  established  four  tests  as  necessary 
to  determine  whether  any  transportation  covered  by  an 
application  is  required  by  the  public  convenience  and  neces¬ 
sity  (see  Eastern’s  brief,  p.  15).  They  are:  (1)  “whether  the 
new  service  will  serve  a  useful  public  purpose  responsive 
to  a  public  need”;  (2)  “whether  this  purpose  can  and  will 
be  served  adequately  by  existing  routes  or  carriers”;  (3) 
“whether  it  can  be  served  by  the  applicant  without  impair¬ 
ing  the  operations  of  existing  carriers  contrary  to  the  pub¬ 
lic  interest”;  and  (4)  “whether  the  cost  of  the  proposed 
service  to  the  government  will  be  outweighed  by  the  benefit 
which  will  accrue  to  the  public  from  the  new  service.” 
Eastern  contends  that  the  Opinion  does  not  contain  ade- 

1  That  the  Majority  did  in  fact  adopt  an  erroneous  statutory  construction 
and  that  its  decision  to  certificate  intervenors  was  made  prior  to  and  without 
regard  to  determinations  concerning  the  public  convenience  and  necessity  of 
any  “transportation  covered  by  the  application  [s]”  is  made  evident  by  the 
analyses  of  the  Majority’s  reasoning  in  Respondent’s  brief  (pp.  7-20,  particu¬ 
larly  tiie  progression  from  temporary  “authorizations  required”,  p.  14,  to  “Selec¬ 
tion  of  routes”,  p.  16)  and  in  Slick’s  brief  (pp.  23-46,  particularly  pp.  36-44). 

*  U.  S.’  statement  (brief,  p.  8)  that  petitioner  does  not  contend  that  the 

—  a  *  •  ,•  m  •  t  •  %.  ‘  a  *0  m 

Board  failed  to  make  the  statutory  basic  and  subsidiary  finding^  0f  course,  is 

•  '  •'  »  ♦  ,  ■  «  'r 


qnate  findings  as  to  such  tests  as  required  by  law.  Sagi¬ 
naw  Broadcasting  Co .  v.  Federal  Communications  Com¬ 
mission,  68  App.  D.  C.  282,  288,  96  F.  (2d)  554,  560  (1938), 
cert .  denied,  305  U.  S.  613  (1938),  quoted  at  pages  14-15 
of  Eastern’s  brief.  Eastern  does  not  contend,  as  suggested 
by  Respondent  (brief,  pp.  72-77),  that  a  finding  that  exist¬ 
ing  services  were  adequate,  or  that  the  services  of  existing 
carriers  would  be  impaired,  or  that  there  would  be  cost  to 
the  government,  or  any  combination  of  such  findings,  would 
necessarily  act  as  an  automatic  bar  to  the  certification  of 
the  intervenors.  Eastern  does  contend  (Eastern’s  brief, 
pp.  18,  22,  23)  that  any  ultimate  finding  of  public  conven¬ 
ience  and  necessity  must  be  based  on  a  weighing  of  each 
one  of  the  elements  of  public  convenience  and  necessity 
enumerated  above  with  such  weighing  indicated  in  the  Opin¬ 
ion  by  appropriate  findings .*  Saginaw  Broadcasting  Co.  v. 
Federal  Communications  Commission,  supra,  68  App.  D.  C. 
287,  96  F.  (2d)  559.  Although  Respondent  briefly  recog¬ 
nizes  Eastern’s  true  position  (Respondent’s  brief,  p.  72),  it 
argues  solely  as  if  Eastern  contended  that  a  finding  adverse 
to  intervenors  on  any  one  test  would  automatically  require 
denial  of  their  applications  (Respondent’s  brief,  pp.  72-77). 

U.  S.  seeks  to  resurrect  the  obsolete  argument  that  the 
only  findings  an  administrative  agency  is  required  to  make 
are  formal,  ultimate  findings  parroting  the  terms  of  the  stat¬ 
ute  (U.  S.’  brief,  pp.  10-11),*  completely  overlooking,  appar- 

1  Eastern  does  not  contend  that  die  Board  most  necessarily  state  what  weight 
it  attached  to  conflicting  considerations,  or  evidence,  bat  the  Opinion  mast 
at  least  indicate  that  the  Board  performed  the  weighing  process. 

3  Citing  several  cases  which  do  not  support  such  contention  at  all,  including 
United  States  v.  Detroit  fl t  Cleveland  Nov.  Co.,  3 26  U.  S.  236  (1945),  Davidson 
Transfer  fif  Storage  Co.  v.  United  States,  42  F.  Supp.  215  (S.  D.  N.  Y.  1941), 
Virginia  Ry.  v.  United  States,  272  U.  S.  658  (1926),  Robinson  v.  Baltimore  and 
O.  R.  R.,  222  U.  S.  506  (1912)  and  Consolidated  Freightways  v.  United  States, 
34  F.  Supp.  576  (D.  Utah  1940),  each  of  which  was  decided  prior  to  the  effec¬ 
tive  date  of  the  Administrative  Procedure  Act. 

Other  cases  cited  on  die  same  point  also  are  not  in  point:  Civil  Aeronautics 
Board  v.  State  Airlines,  supra;  United  Air  lines  v.  Civil  Aeronautics  Board, 
81  App.  D.  C  89,  155  F.  (2d)  169  (1946) ;  Shields  v.  Utah  Idaho  Cent  R. 

305  U.  S.  177  (1948). 


ently,  the  Saginaw  case,  supra,  and  Section  8(b)  of  the  Ad¬ 
ministrative  Procedure  Act,  'which  provides,  in  part,  that': 

4 ‘All  decisions  . . .  shall . . .  include  a  statement  of  (1)  find- 

•  **  •  . 

ings  and  conclusions,  as  well  as  the  reasons  or  basis  there¬ 
for,  upon  all  the  material  issues  of  fact,  law,  or  discretion 
presented  on  the  record  .  .  The  established  issues  which 
are  necessary  to  an  ultimate  determination  of  public  con¬ 
venience  and  necessity  obviously  are  “material”  issues. 

Respondent’s  brief  cites  Interstate  Commerce  Commis¬ 
sion  v.  Parker,  326  U.S.  60  (1945)  in  support  of  the  conten¬ 
tion  that  basic  findings  as  to  the  adequacy  or  inadequacy 
of  existing  services  are  unnecessary  (pp.  75, 77).  That  case 
is  not  in  point.  The  Court  specifically  stated  (326  U.S.  68) 
that  “. . .  the  Commission  must  weigh  the  needs  of  the  rail¬ 
road  against  disadvantages  to  the  motor  carriers  to  find 
the  balance  of  public  convenience  and  necessity  ...  where 
these  certificates  are  required.  *  *  *  This  the  Commission 
did  in  its  findings  and  conclusions”  (italics  added).  The 
Commission  in  that  case  made  a  dear  finding  on  the  ques¬ 
tion  of  adequacy  of  existing  services  (326  U.S.  72,  foot¬ 
note  7) :  ;  > 

“Upon  the  evidence,  therefore,  we  are  persuaded 
that  coordinated  service  through  the  voluntary  coop¬ 
eration  of  all  or  some  of  the  protesting  motor  carriers 
is  not  here  practicable,  and  that  the  ‘useful  public  pur¬ 
pose  ’  which  the  proposed  new  operation  will  serve  can¬ 
not  ‘be  served  as  well  by  existing  lines  or  carriers.’ 
It  remains  to  be  determined  whether,  in  accordance 
with  the  definition  of  ‘public  convenience  and  neces¬ 
sity’  in  the  Pan-American  case  [1  M.C.C.  190),  ‘it  can 
be  served  by  applicant  with  the  new  operation  or  serv¬ 
ice  proposed  without  endangering  or  impairing  the 
operations  of  existing  carriers  contrary  to  the  public 
interest’  ’n 

•  •  ,  *  #  n  .  ^  "*  •  '  v*  *  .  .  .  _ 

The  dose  similarity  between  the  Commission’s  standards 
and  those  which  the  Board  has  established  as  criteria  of 


1  The  Commission  also  noted  that  it  did  not  have  power  to  compel  adequate 
service  by  existing  carriers  (326  TJ.  S.  72,  footnote  7),  a  power  which  die  Board 
does  have  under  Section  404  of  the  Act 
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public  convenience  and  necessity  will  be  noted.1 

Similarly,  United  States  v.  Pierce  Auto  Freight  Lines, 
327  U.S.  512  (1946),  apparently  relied  upon  in  support  of 
the  contention  that  basic  findings  as  to  essential  elements 
of  public  convenience  and  necessity  are  unnecessary  (Re¬ 
spondents  brief,  p.  75),  does  not  so  bold.  In  that  case,  the 
Court  pointed  out  (327  U.S.  533) : 

* 1  The  court  undoubtedly  did  not  mean  that  there  was 
no  finding  whatever  as  to  fitness,  willingness  and  abil¬ 
ity,  for  the  Commission  did  make  such  a  finding  in  the 
statutory  language.  What  was  obviously  meant  was 
that  such  an  ultimate  finding  was  not  enough,  as  of 
course  it  was  not,  see  State  of  Florida  v.  United  States, 
supra,  in  the  absence  of  a  basic  finding  to  support  it; 
and  that  there  was  no  such  basic  finding”  (italics 
added). 

The  law  is  clear  that  basic  findings  as  to  essential  elements 
of  public  convenience  and  necessity  are  required.  There  is 
no  dispute  that  the  tests  of  public  convenience  and  neces¬ 
sity  referred  to  above  relate  to  essential  elements  in  new 
route  cases  before  the  Civil  Aeronautics  Board.  Eastern 
was  entitled  to  have  the  Board  weigh  the  facts  as  to  each 
of  such  tests  in  arriving  at  its  overall  determination  of 
public  convenience  and  necessity.  See  quotations  from  Los 
Angeles-Mexico  City  Operation,  2  C.A.B.  807,  814  (1941) 
and  Houston^Memphis-Louisville  Route,  2  C.  A.  B.  353, 
366  p-940)  at  pages  17  and  22  of  Eastern’s  brief.  The 
Opinion  clearly  indicates  that  the  Board  did  not  weigh 
those  factors  to  determine,  on  overall  balance,  the  public 
convenience  and  necessity  in  this  case. 

It  is  admitted  that  the  Board  made  absolutely  no  finding 
as  to  the  adequacy  or  inadequacy,  present  or  future,  of 
petitioners ’  services  (Respondent’s  brief,  pp.  75-76,  77; 
Slick’s  brief,  p.  42).  It  is  erroneously  urged,  however,  that 
the  Board  was  not  required  to  consider  the  adequacy  or  in¬ 
adequacy  of  Eastern’s  services  and  make  findings  thereon 


1  Which  is  only  natural  since  the  Civil  Aeronautics  Act  was  patterned  after 
the  Motor  Carrier  Act  of  1935. 
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since  it  found  certain  benefits  would  accrue  from  the  pro¬ 
posed  services,  and  Respondents  counsel  assert  that  such 
service  would  have  been  authorized  by  the  Board  because 
of  such  alleged  benefits  regardless  of  the  adequacy  or  in¬ 
adequacy  of  Easterns  present  or  future  services  (Respond¬ 
ents  brief,  pp.  75-76,  77) : 

*' ‘Whether  petitioners*  services  were  characterized  by 
the  Board  as  adequate  or  inadequate,  the  Boards  de¬ 
termination  of  public  convenience  and  necessity  would 

have  been  the  same.  *  * 

•  •  * 

“.  .  .  it  was  not  incumbent  upon  the  Board  to  make  an 
immaterial  finding  as  to  the  adequacy  of  petitioners* 
services  in  order  to  make  a  valid  finding  of  public  con¬ 
venience  and  necessity.  *  * 

One  might  very  well  inquire  how  Respondent’s  counsel 
know  that  the  Board  would  nevertheless  have  certificated 
the  intervenors  if  it  had  found  Eastern’s  service  com¬ 
pletely  adequate.  That  is  the  very  determination  which  it 
was  the  duty  of  the  Board  itself  to  make. 

The  statements  in  the  Opinion  concerning  the  effect  of 
the  authorized  services  upon  existing  carriers,  such  as  that 
the  proposed  services  would  not  “inflict  a  destructive  diver¬ 
sion  upon  the  existing  certificated  carriers”  (R.  1469),  “will 
not  result  in  substantial  diversion  of  past  or  present  busi¬ 
ness”  (R.  1471)  and  “would  not  affect  the  competitive  bal¬ 
ance  presently  existing  between  the  present  all-cargo  car¬ 
riers  and  the  certificated  carriers  or  affect  adversely  the 
latter”  (R.  1481)  must  be  read  in  conjunction  with  each 
other.  Collectively  they  do  not  indicate  that  there  would 
be  no  adverse  effect.  All  diversion  is  adverse  to  a  degree. 
Furthermore  it  is  dear  that  the  Board  did  not  even  con¬ 
sider  one  aspect  of  diversion  (Eastern’s  brief,  pp.  20-21), 
and  merely  assumed  (R.  1471)  that  the  existing  degree  of 
diversion  represented  by  traffic  currently  carried  by  the 
applicants  was  required  by  the  public  convenience  and  ne¬ 
cessity  although  no  such  finding  had  ever  been  made  by  the 
Board  with  respect  to  the  applicants,  who  were  operating 
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tinder  temporary  exemption  orders  (which  were  issued  with¬ 
out  any  finding  of  public  convenience  and  necessity).  Such 
statements  do  not  indicate  that  the  Board  weighed  the  loss 
of  business,  present  or  prospective,  as  to  any  existing  car¬ 
rier,  or  as  to  all  combined,  against  the  asserted  benefits  to 
accrue  from  the  authorization  of  the  intervenors. 

Eastern  similarly  was  entitled  to  a  statement  by  the 
Board  that  there  either  would  be  no  cost  to  the  government 
or  that  such  cost  would  be  outweighed  by  other  factors — 
a  finding  which  admittedly  was  not  made  (Respondent’s 
brief,  p.  71,  footnote  59).  The  fact  that  the  certificates  is¬ 
sued  did  not  authorize  the  carriage  of  mail  does  not  indi¬ 
cate  that  no  cost  to  the  government  would  be  involved. 
There  are  other  elements  of  cost  to  the  government  besides 
direct  mail  pay,  such  as  increased  reliance  upon  mail  pay 
by  other  carriers  from  whom  traffic  would  be  diverted  (see 
Eastern’s  brief,  p.  23),  or  increased  administrative  ex¬ 
penses  which  would  be  incurred  by  the  Board  (see  testi¬ 
mony  of  Chairman  O’Connell,  one  of  the  members  of  the 
Majority,  before  House  Subcommittee  on  Appropriations, 
81st  Congress,  February  28,  1949,  page  66). 

2.  The  Board  Has  Not  Made  Universally  Required  Basic 
Findings  As  to  the  Fitness,  Willingness  and  Ability  of  the 
Intervenors. 

The  Board,  among  other  things,  must  find  that  each  suc¬ 
cessful  applicant  for  a  certificate  of  public  convenience  and 
necessity  is  “fit,  willing,  and  able”  properly  to  perform 
the  transportation  covered  by  its  application.  Sections 
401  (d)  (1)  and  (2)  of  the  Act.  The  universally  applicable 
tests  of  fitness,  willingness  and  ability  have  been  long  and 
firmly  established  (see  Eastern’s  brief,  p.  16),  and  the 
Board  must  make  basic  findings  as  to  each  such  test  in 
relation  to  each  applicant  for  new  route  authority.  Braniff 
Airways  v.  Civil  Aeronautics  Board,  79  App.  D.  C.  341, 147 
F.  (2d)  152-153  (1945). 

It  is  admitted  (Respondent’s  brief,  p.  89)  that  the  Board 
made  no  findings  as  to  U.  S.  on  two  of  the  three  tests  of 
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fitness,  willingness  and  ability,  (1)  whether  U.  S.  had  “a 
plan  for  the  conduct  of  the  service  made  by  competent  per¬ 
sonnel,  ’ ’  and  (2)  whether  U.  S.  had  “adequate  financial  re¬ 
sources.” 

Respondent  apparently  asserts  (Respondent’s  brief,  p. 
89)  that  the  Board  must  make  findings  on  the  above  tests 
only  where  non-operating  applicants  are  involved  (and 
see  U.  S.’  brief,  p.  7).  This  argument  is  without  merit. 
First,  if  there  is  no  necessity  for  a  finding  of  adequate  finan¬ 
cial  resources,  for  example,  as  to  an  operating  applicant, 
why  was  Capital’s  application  denied,  at  least  in  part,  be¬ 
cause  the  Board  could  not  find  that  it  had  adequate  financial 
resources,  or  a  proper  plan  for  the  conduct  of  the  proposed 
service  (R.  1503)  ?  Secondly,  that  argument  overlooks  the 
fact  that  in  the  leading  case  on  the  necessity  of  basic  find¬ 
ings  on  fitness,  willingness  and  ability  {Brcmiff  Airways , 
Inc.  v.  Civil  Aeronautics  Board ,  supra)  an  operating  appli¬ 
cant  was  involved,  and  the  Board  had  made  findings  on  the 
subject  ( Texas  Air  Service ,  Supplemental  Opinion,  4  C.A.B. 
478,485  (1943)): 

“Essair  operated  over  a  part  of  the  route  it  pro¬ 
poses  for  several  months  in  1939,  and  its  record  of 
operations,  together  with  the  evidence  submitted  in  re¬ 
gard  to  financial  arrangements,  the  experience  and 
business  background  of  its  offices  and  personnel  at  the 
time  of  the  hearing  lead  us  to  conclude  that  it  is  fit, 
willing,  and  able  to  perform  the  air  transportation  for 
which  a  certificate  is  to  be  issued  herein,  and  to  con¬ 
form  to  the  provisions  of  the  Act  and  the  rules,  regula¬ 
tions,  and  requirements  of  the  Board  thereunder.” 

Despite  the  actual  operations  of  Essair  this  Court  re¬ 
manded  the  case  for  the  Board  to  make  a  further  finding 
(147  F.  (2d)  153)  as  to  only  one  of  the  three  basic  tests  of 
fitness,  willingness,  and  ability  when  Essair ’s  circum¬ 
stances  changed.  Certainly,  therefore,  it  cannot  be  argued 
that  operating  history  eliminates  the  requirement  of  initial 
findings  on  two  of  the  three  tests. 

The  statements  at  page  89  of  Respondent’s  brief  (and  see 
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U.  S. ’  brief,  page  7)  that  “the  Board  made  copious  approv¬ 
ing  references  both  to  its  [U.  S.’]  past  operations  . .  .  and 
to  its  ‘plans  for  operation* . . .”  and  that  “the  Board  care¬ 
fully  considered  the  adequacy  of  the  financial  resources  of 
U.  S.  .  .”  (italics  added),  are  not  supported  by  the  record 
citations  and  an  “approving  reference”  falls  far  short  of 
being  a  “finding.” 

United  States  v.  Pierce  Auto  Freight  Lines ,  supra ,  327 
U.  S.  533  (1946)  lends  no  support  to  the  proposition  that 
such  basic  findings  are  unnecessary  (see  Respondent’s  brief, 
pp.  89-90;  U.  S.’  brief,  p.  7).  The  Supreme  Court  specifi¬ 
cally  recognized  in  that  case  the  necessity  for  such  basic 
findings  (327  XL  S.  533);  and  the  Interstate  Commerce 
Commission  had  made  a  definite  finding  of  financial  ability 
(327  U.  S.  533,  footnote  21).  The  Board’s  failure  to  make 
further  required,  more  detailed  findings  as  to  the  fitness, 
willingness  and  ability  of  all  the  intervenors,  including  U. 
S.,  will  be  discussed  in  the  succeeding  section  of  this  brief. 

3.  The  Board  Has  Not  Made  Required  Subsidiary  Findings. 

The  discussion  of  the  lack  of  required  findings  in  pre¬ 
ceding  sections  of  this  brief  has  been  concerned  with  those 
fundamental  findings  which  the  Board  has  found  through 
long  experience  must  be  made  in  all  new  route  cases.  A 
particular  case,  however,  may  be  such  as  to  require  addi¬ 
tional  basic  findings  in  order  that  the  Opinion  apprise  the 
parties  and  the  Court  of  the  basis  for  the  Board’s  decision. 
This  is  apparent  from  the  nature  of  the  decisional  process 
(see  quotation  from  Saginaw  Broadcasting  Co.  v.  Federal 
Communications  Commission ,  supra ,  at  p.  29  of  Eastern’s 
brief).  This  is  just  such  a  case.  There  are  numerous  deter¬ 
minations  which  the  Board  was  required  to  make,  simply 
as  a  matter  of  logic  and  common  sense  reasoning,  in  order 
to  arrive  at  the  basic  and  ultimate  findings  discussed  above. 
Some  of  the  more  important  of  those  determinations,  the 
conclusions  as  to  which  do  not  appear  in  the  Opinion,  will 
be  discussed  below. 


(a)  The  Opinion  Lacks  Required  Subsidiary  Finding*  Relating 
to  the  Public  Convenience  and  Necessity. 

One  of  the  most  glaring  deficiencies  in  the  entire  Opinion 
is  the  lack  of  specific  basic  findings  on  the  public  conven¬ 
ience  and  necessity  for  the  proposed  services  of  the  indi¬ 
vidual  intervenors.  The  Board’s  action  in  basing  its  deci¬ 
sion  on  condusions  relating  only  to  nation-wide  public  con¬ 
venience  and  necessity,  and  in  not  considering  or  making 
findings  as  to  the  need  for  the  specific  services  proposed, 
was  arbitrary,  capricious  and  prejudicial  in  the  extreme 
and  requires  that  the  Opinion  and  Order  be  set  aside  as 
unlawful. 

The  first  element  of  public  convenience  and  necessity  is 
the  public’s  need  for  the  proposed  service.  In  the  Opinion 
that  need  is  related  virtually  exclusively  to  the  purported 
finding  of  a  large  reservoir  of  air  freight  potential  and  the 
asserted  desirability  of  exploiting  it  to  the  fullest  How¬ 
ever,  there  is  no  finding  of  large  air  freight  potential  for 
UJ3.’  proposed  service,  or  Slick’s  or  that  of  the  Flying 
Tiger  Line.  Clearly,  if  the  need  for  service  is  to  be  deter¬ 
mined  on  the  basis  employed  by  the  Board  there  must  be  a 
finding  of  a  large  potential  in  relation  to  each  of  the  serv¬ 
ices  authorized.  Were  U.S.'  application,  for  example,  the 
only  one  involved  in  the  proceeding,  certainly  the  Board 
could  not  lawfully  determine  that  a  need  for  its  proposed 
North-South  routes  limited  to  the  eastern  part  of  the  United 
States  had  been  established  by  finding  a  large  overall  na¬ 
tional  air  freight  potential.  The  duty  of  the  Board  to  make 
a  finding  with  reference  to  U.S.  ’  specific  services  is  no  less 
because  the  Board  happens  to  be  considering  the  proposed 
services  of  other  carriers  also  in  the  same  proceeding. 

It  may  be  argued  that  the  Board  has  made  an  allocation 
of  sorts  on  the  basis  of  certain  traffic  surveys  and  a  table 
of  “net  economic  characteristics”  (B.  1484-1489),  but  the 
Board  even  after  such  allocation  never  found  what  poten¬ 
tial  existed  in  relation  to  any  of  the  proposed  services.  The 
Board  found  merely  that  certain  pairs  of  areas  appeared 
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to  have  a  greater  potential  than  others.  There  was  no 
quantitative  finding  as  to  any  pair  of  areas.  The  fact  that 
the  “major  air  freight  potential”  is  to  be  found  along  a 
route  joining  the  California,  North  Central  and  Northeast 
areas  (R.  1487)  does  not  indicate  whether  such  potential 
is  sufficient  to  require  the  services  of  two  property-only 
carriers,  but  even  if  it  did,  how  much  potential  is  left  for 
a  carrier  whose  best  route  ranks  only  fourth  and  whose 
other  routes  rank  seventh  and  at  the  bottom  of  the  list  un¬ 
numbered  (R.  1485)?  And  if  the  fourth  ranking  pair  of 
areas  should  be  assumed  to  need  service,  does  the  seventh?1 
Clearly  the  Board  could  not  make  a  lawful  ultimate  find¬ 
ing  of  public  convenience  and  necessity  as  to  any  of  the  ap¬ 
plicants  without  making  a  specific  finding  as  to  the  need 
for  the  services  of  each  applicant  individually. 

The  second  element  of  public  convenience  and  necessity 
is  the  ability  of  existing  routes  and  carriers  to  serve  the 
public  need.  As  has  already  been  noted,  the  Board  made 
no  finding  on  this  element  at  all,  even  in  gross.  However, 
also  as  previously  noted,  Respondent’s  counsel  have  con¬ 
tended  that  there  was  no  need  for  the  Board  to  make  a  find¬ 
ing  as  to  the  adequacy  of  existing  services  because  the  pub¬ 
lic  benefits  to  be  obtained  by  the  certification  of  the  inter- 
venors  were  such  that  the  Board  would  have  certificated  the 
applicants  even  if  the  services  of  existing  carriers  were 

1  The  Board  stated  that  the  air  freight  potential  of  the  Louisiana,  Texas 
and  Northwest  areas  appeared  to  promise  “  a  volume  of  air  freight  that  would 
be  inadequate  to  sustain  a  carrier  serving  only  each  such  area  and  those  others 
with  which  it  has  its  principal  community  of  interest”  but  that  “It  does  not 
necessarily  follow  that  these  routes  hold  no  future  promise  of  sustaining  a 
property-only  carrier.”  Nevertheless  intcrvenors  were  certificated  to  serve  those 
areas.  What  amount  of  potential  is  indicated  by  such  “findings”?  How  mucli 
more  potential  is  there  between  the  Northeast  and  Southeast  areas  which  rank 
fourth  than  between  the  Northwest  and  North  Central  areas  (where  traffic 
is  deemed  inadequate  to  support  a  property-only  carrier)  which  rank  fifth? 
If  the  Northwest-North  Central  route  which  ranks  fifth  will  not  support  a 
property-only  carrier,  why  does  the  Board  indicate  that  the  North  Central- 
Southeast  route,  which  ranks  only  seventh,  will?  The  answer  is  simple.  The 
Board  was  not  making  proper  findings  because  it  could  not  and  the  Board  was 
merely  engaging  in  guesswork  and  speculation;  and  because  its  Opinion  was 
based  on  such  nebulous  material  it  could  not  avoid  such  inconsistencies. 
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100%  adequate.  But  the  alleged  public  benefits  set  forth 
by  Respondent’s  counsel  as  resulting  from  the  certifica¬ 
tion  of  the  applicants  are  not  absolute  and  uniform,  but 
must  be  related  to  the  individual  proposals.  For  example, 
the  first  claimed  benefit  is  that  certification  of  the  appli¬ 
cants  would  lead  to  a  more  rapid  exploitation  of  the  air 
freight  potential.  But  if  there  is  little  potential  on  a  par¬ 
ticular  route,  obviously  the  division  of  the  traffic  between 
two  carriers  might  make  the  provision  of  service  uneco¬ 
nomical  for  both  and  thereby  slow  down  the  development 
of  the  potential.  The  achievement  of  any  alleged  benefit 
plainly  depends  upon  specific  existing  and  proposed  serv¬ 
ices,  and  no  overall  determination  on  a  national  basis  is 
possible. 

Other  claimed  benefits  are  subject  to  the  same  objection. 
It  is  impossible  to  say  that  the  certification  of  U  plus  F  plus 
S  plus  A  would  result  in  an  overall  advantage  to  the  Na¬ 
tion’s  air  transportation  system  without  knowing  and  find¬ 
ing  that  each  would  produce  such  benefits.  And  if  the  certi¬ 
fication  of  A  plus  F  plus  S  would  be  beneficial,  but  certifica¬ 
tion  of  U  would  be  detrimental,  U  should  not  be  certificated 
merely  because  the  total  benefits  which  would  be  produced 
by  A  and  F  and  S  would  offset  the  detriment  attributable  to 
XT’s  certification. 

The  third  element  of  public  convenience  and  necessity 
involves  the  effect  of  the  proposed  services  on  existing 
lines  or  carriers.  Here  clearly  it  is  necessary  to  consider 
each  proposal  separately  and  make  findings  as  to  each  in¬ 
dividually  and  not  as  to  all  collectively.  The  effect  of  a 
proposed  service  upon  existing  services  is  very  directly 
related  to  the  total  attainable  traffic  and  to  the  quantity  of 
existing  service  already  engaged  in  carrying  such  traffic. 
This  fact  was  admitted  by  one  of  the  members  of  the  Major¬ 
ity,  Member  Ryan,  at  the  oral  argument,  when  he  stated 
concerning  the  necessity  for  specificity  in  determining  the 
effect  of  a  proposed  service  upon  existing  carriers  and  also 
the  adequacy  of  existing  services  (R.  874) : 


22 


“Mr.  Ryan:  In  the  past,  if  we  had  an  applicant  for  a 
ronte  it  was  always,  if  there  was  competition  involved, 
a  battle  going  to  the  condition  of  the  existing  carrier, 
whether  it  was  performing  the  service,  and  whether  it 
was  authorized  to  perform  the  service,  and  whether 
there  was  room  for  two  carriers  on  that  route.  You  will 
agree  that  the  same  principles  are  applicable  here, 
will  you  not,  in  testing  the  public  convenience  and  ne¬ 
cessity,  although  the  facts  may  be  different?  The  prin¬ 
ciples  are  the  same,  are  they  not?,, 

Clearly  the  effect  upon  Eastern's  services  of  U.S.'s  and 
Slick's  proposed  services,  for  example,  cannot  be  measured 
by  the  impact  of  Slick's  and  the  Flying  Tiger  Line's  pro¬ 
posed  services  upon  American.  The  volume  of  transcon¬ 
tinental  traffic  is  entirely  different  from  the  volume  of 
North-South  traffic  in  Eastern's  territory.  The  surface 
carrier  competition  over  the  2500-mile  transcontinental 
route  is  entirely  different  from  that  over  the  much  shorter 
North-South  distances.  Generalizations  are  impossible  as 
to  the  effect  of  the  services  here  proposed  upon  the  eight 
petitioners  herein  and  approximately  25  other  certificated 
carriers.  The  generalization  contained  in  the  Opinion  is  not 
a  real  finding  on  the  subject  and  the  lack  of  more  detailed 
findings  requires  that  the  Opinion  and  Order  be  set  aside.1 

Respondent's  counsel,  however,  assert  that  it  would  have 
involved  “a  formidable  administrative  burden"  for  the 
Board  to  have  made  specific  findings  as  to  specific  services 
and,  apparently,  that  such  findings  would  lack  significance 
because  “There  are  no  tested  or  accepted  methods  of  de¬ 
termining  the  precise  amount  of  freight  between  any  pair 
of  points  in  the  present  developmental  state  of  the  busi¬ 
ness"  and  “the  only  source  of  evidence"  as  to  point-to- 
point  movement  of  air  freight  (the  record  of  the  292.5  oper¬ 
ations  of  the  intervenors  and  concurrent  operations  of  the 
certificated  carriers  during  the  same  period)  is  subject 
to  certain  asserted  limitations  (Respondent's  brief,  pp.  84- 
85).  The  alleged  deficiencies  in  the  evidence  taken  at  the 


1  For  similar  reasons  findings  as  to  cost  to  the  Government  most  be  made 
on  die  basis  of  individual  proposals. 
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reopened  hearing  will  be  discussed  in  a  succeeding  section 
of  this  brief.  However,  it  should  be  pointed  out  here  that 
the  assertions  of  counsel  concerning  the  inability  of  the 
Board  to  make  findings  on  the  specific  services  proposed 
are  pure  fantasy.  The  Board  could  just  as  easily  have  made 
such  findings  in  this  case  as  in  any  other  new  route  case 
and  was  under  a  legal  duty  to  do  so.  If  U.S.  had  proposed 
service  only  between  Miami  and  New  York,  for  example, 
could  the  Board  legally  have  authorized  such  service  with¬ 
out  making  findings  on  all  elements  of  public  convenience 
and  necessity  and  fitness,  willingness  and  ability  as  they  re¬ 
lated  to  that  specific  service  and  the  specific  carriers  in¬ 
volved?  Certainly  not.  Nor  does  the  fact  that  U.  S.  and 
the  other  intervenors  have  proposed  service  also  between 
New  York  and  Chicago,  and  between  New  York  and  Los 
Angeles,  and  between  Chicago  and  Miami,  etc.,  modify  the 
character  of  the  findings  required  to  support  the  authoriza¬ 
tion  of  the  new  services.  Findings  (and  evidence)  which 
will  not  support  the  authorization  of  one  specific  new  serv¬ 
ice  certainly  cannot  be  said  to  support  a  multitude  of  such 
services. 

The  “administrative  burden”  referred  to  by  Respond¬ 
ent  ’s  counsel  apparently  is  the  physical  one  of  reducing  the 
evidence  as  to  a  large  number  of  pairs  of  points  into  find¬ 
ings  in  the  Board’s  Opinion  (Respondent’s  brief,  pp.  85- 
86).  Counsel’s  main  point  seems  to  be  the  contention  that 
the  length  of  the  Board’s  opinions  increases  in  direct  pro¬ 
portion  to  the  number  of  pairs  of  points  involved,  and  that 
an  opinion  dealing  with  the  number  of  pairs  of  points  em¬ 
braced  in  this  proceeding  would  be  excessively  lengthy 
(predicting  that  such  opinion  in  this  case  would  have  re¬ 
quired  5,000  pages — brief,  p.  86).  There  is  no  foundation 
for  such  argument.  Even  a  casual  examination  of  the 
Board’s  opinions  will  show  that  the  length  of  the  opinion 
has  no  direct  relationship  to  the  number  of  points  involved. 
For  example,  in  the  Additional  Service  to  Puerto  Rico 
case,  Docket  2123  et  al .,  decided  January  23,  1951,  where 
service  was  authorized  between  only  two  pairs  of  points,  the 
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opinion  was  134  pages  in  length,  whereas  other  cases  involv¬ 
ing  thousands  of  pairs  of  points  have  resulted  in  shorter 
opinions  (although  the  Board  considered  the  services  pro¬ 
posed  therein  on  an  individual  basis),  such  as  Additional 
Service  to  Latin  America,  6  CA..B.  857(1946), — 89  pages, — 
or  the  T exas-Oklahoma  case,  7  C.A.B.  481  (1946), — 116 
pages  (Appendix  3  in  that  case  (7  C.A.B.  563)  indicates 
that  the  Board  there  considered  possible  service  for  over 
150,000  pairs  of  points  and  would  have  required,  if  Respond¬ 
ent  's  counsel  were  correct  in  their  arithmetic,  an  opinion  of 
375,000  pages).  In  any  event  the  legal  necessity  for  making 
adequate  findings  cannot  be  avoided  because  it  might  mean 
additional  work  for  the  Board  or  its  staff.  However,  the 
fact  is  that  findings  as  to  specific  services,  routes,  cities,  car¬ 
riers,  etc.,  could  have  been  made  in  this  case  just  as  simply 
and  easily  as  in  other  new  route  cases  which  the  Board  has 
decided, — the  data  available  for  such  purposes  was  more 
complete  and  comprehensive  than  that  in  many  such  cases. 

Eastern  has  been  seriously  prejudiced  by  the  Boards 
failure  to  relate  its  findings  to  the  specific  routes  and  serv¬ 
ices  proposed.  The  record  is  filled  with  evidence  showing 
the  great  disparity  between  the  traffic  (or  traffic  potential) 
in  Eastern's  territory  and  the  transcontinental  traffic.  The 
record  shows,  for  example,  that  there  is  less  than  one  fifth 
as  much  traffic  or  traffic  potential  for  the  North-South  routes 
awarded  TJ.  S.,  which  blanket  the  territory  served  by  East¬ 
ern,  as  for  the  transcontinental  routes  for  which  the  Board 
issued  certificates,  and  the  record  also  shows  that  there  are 
nearly  as  many  existing  certificated  carriers  already  com¬ 
peting  for  that  lesser  volume  of  traffic  as  for  the  larger 
(see  Eastern's  brief,  p.  90).  In  view  of  that  situation, 
which  affects  every  factor  of  public  convenience  and  ne¬ 
cessity,  it  obviously  was  error  for  the  Board  merely  to  con¬ 
sider  the  proposals  herein  on  a  collective  basis  and  refuse 
to  consider  and  make  findings  as  to  the  individual  services. 
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(b)  The  Opinion  Lacks  Required  Subsidiary  Findings  Relating 
to  the  Fitness,  Willingness  and  Ability  of  the  Intervenors. 

The  similar  refusal  of  the  Board  to  make  findings  of  the 
fitness,  willingness  and  ability  of  the  applicants  on  an  in¬ 
dividual  basis  likewise  was  unlawful  and  seriously  preju¬ 
dicial  to  Eastern.  The  Board,  as  has  been  noted  above  and 
in  other  briefs,  did  recite  that  Slick  and  the  Flying  Tiger 
Line  had  adequate  organizations,  plans  and  finances  (R. 
1504),  that  Aimews  had  adequate  plans  and  finances  (R. 
1499)  and  that  TJ.S.  had  an  adequate  organization  (R. 
1507).  No  findings  were  made  as  to  the  plans  or  finances  of 
U.S.,  as  noted  above.  However,  even  such  findings  as  were 
expressly  stated  are  insufficient  for  lack  of  more  detailed 
supporting  findings. 

The  inadequacy  of  the  Boards  findings  on  fitness,  will¬ 
ingness  and  ability  is  inevitable  in  view  of  the  other  inade¬ 
quacies  discussed  above  (see  quotation  from  Saginaav 
Broadcasting  Co.  v.  Federal  Communications  Commission , 
supra ,  at  page  29  of  Eastern’s  brief).  The  determination  of 
every  one  of  the  tests  of  fitness,  willingness  and  ability  is 
dependent  upon  earlier  determinations  as  to  the  organiza¬ 
tions,  plans  and  financial  resources  of  the  applicants,  as 
well  as  the  traffic  the  Board  reasonably,  on  the  basis  of 
substantial  evidence,  expects  them  actually  to  carry. 

The  organization,  plans  of  operation  and  plans  for  fi¬ 
nancing  of  each  of  the  intervenors  purport  to  be  described 
in  an  abbreviated  fashion  in  an  appendix  to  the  Opinion 
(R.  1574-1576,  1581-1583,  1585-1587,  and  1589-1590),  al¬ 
though  some  descriptions  are  inaccurate  and  not  supported 
by  substantial  evidence  of  record.1 

However,  those  brief  descriptions,  plus  the  Board’s 
statements  in  the  body  of  its  Opinion  relating  to  the  fitness, 
willingness  and  ability  of  the  intervenors,  do  not  constitute 


1  The  description  of  U.  S.  (R.  1581-1583)  shows  two  officers  who  were  no 
longer  with  the  applicant,  and  contains  an  inaccurate  description  of  U.  S.’ 
equipment  (R.  705,  2907,  4711). 
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adequate  basic  findings  upon  which  ultimate  conclusions  of 
fitness,  willingness  and  ability,  if  made,  could  be  based.  The 
most  obvious  deficiency  in  findings  is  in  relation  to  the 
adequacy  of  the  interveners*  financial  resources. 

It  was  necessary  for  the  Board  to  find  that  each  inter- 
venor  had  enough  corporate  resources  (which  would  in¬ 
clude  access  to  outside  funds  if  necessary)  to  inaugurate 
its  proposed  operations  and  to  continue  them  until  com¬ 
mercial  revenues  in  an  amount  necessary  to  make  the  ven¬ 
ture  profitable  should  be  obtained.  Saginaw  Broadcasting 
Co.  v.  Federal  Communications  Commission ,  supra,  68  App. 
D.  C.  291,  96  F.  (2d)  562-563.  To  make  such  findings  the 
Board  must  first  determine  what  an  applicants  probable 
revenues  and  expenses  will  be. 

The  Board  has  “found, ”  as  to  the  revenue-expense  rela¬ 
tionship,  only  (R.  1482) : 

“We  believe,  however,  that  with  ingenious  and  ener¬ 
getic  application  to  the  proper  realization  of  the  po¬ 
tential  there  is  ample  reason  to  conclude  that  these 
carriers  will  achieve  economic  and  profitable  opera¬ 
tions  prior  to  the  expiration  of  the  temporary  period 
for  which  the  certificates  are  being  awarded.* n 

That  “finding”  is  not  related  to  any  determination  of  prob¬ 
able  revenues  or  probable  expenses.  The  Boards  estimate 
of  potential  was  not  a  traffic  estimate  and  the  Board 
did  not  attempt  to  “predict  that  any  amount  of  traffic  would 
be  carried  by  a  given  date”  (Respondents  brief,  p.  51). 
Nor  is  there  any  determination  or  indication  as  to  what  the 
expenses  of  the  intervenors  might  be  at  whatever  time  the 
Board  contemplated  their  operations  might  become  profit¬ 
able,  or  at  any  time.  Therefore  it  is  dear  that  there  is  no 
required  basic  finding  in  the  Opinion  as  to  probable  com¬ 
mercial  support*  (whether  or  not  the  intervenors  have  ade¬ 
quate  organizations  or  plans  also  obviously  depends  upon 
a  determination  of  probable  traffic  volume). 

1  See  discussion  of  adequacy  of  this  finding  in  United’s  reply  brief,  pp.  1-14. 

3  This  case  differs  from  United  Air  lines,  Inc.  v.  Civil  Aeronautics  Board,  SI 
App.  D.  C  89.  155  F.  (2d)  169  (1946).  There  were  "detailed  estimates  of 


4.  The  Opinion  and  Order  Do  Not  Comply  with  Section  ft  (b) 
.of  the  Administrative  Procedure  Act. 

The  Board  has  not  complied  with  Section  8  (b)  of  the 
Administrative  Procedure  Act  as  it  has  failed  to  rule  on 
each  exception  presented  by  petitioners.  Respondent  as¬ 
serts  that  petitioners  cannot  raise  such  point  on  appeal 
because  such  objection  was  not  raised  before  the  Board 
(Respondent’s  brief,  p.  118).  But  the  exceptions  involved 
were  taken  to  the  Board’s  Tentative  Opinion,  the  Board 
made  no  rulings  and  findings  thereon  in  the  final  Opinion, 
and  petitioners  were  not  required  to  file  any  petition  for 
reconsideration.  The  objections  were  before  the  Board  at 
the  time  it  issued  its  Opinion,  as  a  request  for  ruling  on 
exceptions  plainly  is  the  equivalent  of  an  objection  to  fail¬ 
ure  to  rule.  Furthermore,  the  Board  must  act  according 
to  law  whether  or  not  it  is  specifically  requested  to  do  so 
by  any  party. 

The  Board ’8  counsel,  to  borrow  an  expression  from  their 
own  brief,  also  seek  to  make  a  “fetish”  of  the  sanctity  of 
the  narrative  form  of  opinion.  Requirements  of  law  can¬ 
not  be  dispensed  with  merely  to  preserve  the  style  of  opin¬ 
ion  as  Respondent’s  counsel  seem  to  imply  (Respondent’s 
brief,  pp.  117,  119).  However,  Eastern  would  not  insist 

Footnote  2,  page  26,  continued. 

the  expected  results  of  .the  new  operation**  for  the  first  year  presented  by  all 
applicants  in  that  proceeding  and  die  Board  found  that  any  applicant  could 
operate  the  route  profitably  on  die  basis  of  such  estimates  (155  F.  (2d)  172, 
173),  and  actual  forecasts  of  traffic  were  submitted  and  the  Board  found  that 
the  applicants  could  all  operate  die  route  profitably  on  die  basis  of  such  fore¬ 
casts  of  expenses  and  traffic.  Denver-Los  Angeles  Service,  6  CAJB.  199,  205- 
206  (1944).  The  question  involved  in  that  case  was  not  as  to  findings  of  reve¬ 
nues  and  expenses  for  a  proposed  operation,  but  of  revenues  and  expenses  for 
one  applicant  if  another  applicant  were  awarded  die  route  (155  F.  (2d)  174). 
Here  there  is  no  traffic  forecast  of  any  sort,  and  no  indication  of  what  possible 
expenses  were  considered  by  die  Board.  The  Court  stated  in  die  United  Air 
lines  case  (155  F.  (2d)  174) :  “It  is  also  true  that  in  many  cases  it  is  necessary 
to  make  basic  findings  in  dollars.  •  •  •  The  subject  matter  requires  it.’*  This 
is  such  a  case.  A  finding  in  dollars  (or  a  reasonable  substitute)  is  required 
to  show  the  basis  for  die  Board’s  statement  concerning  the  profitability  of  the 
intervcnors*  operations. 
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that  it  is  entitled  to  a  specific  ruling,  with  the  reasons  there¬ 
for,  on  each  exception  were  it  not  for  the  fact  that  such 
exceptions  raised  important  questions  as  to  the  basis  for 
the  Board’s  decision,  knowledge  of  which  is  essential  to 
enable  Eastern  to  present  its  case.  For  example,  one  of 
most  prejudicial  actions  by  the  Majority  as  far  as  Eastern 
is  concerned,  was  the  decision  to  certificate  an  overall  num¬ 
ber  of  additional  carriers  without  any  attempt  to  relate 
the  alleged  need  for  service,  and  other  elements  of  public 
convenience  and  necessity,  to  Eastern ’s  territory.  Eastern 
specifically  requested  in  its  exceptions  that  the  Board  de¬ 
termine  the  need  for  service  in  Eastern’s  own  territory 
(R.  1287,  1289-1290).  Even  though  the  Opinion  is  a  nar¬ 
rative  one,  the  Board  certainly  could  have  discussed  such 
an  important  question.  There  are  other  similar  examples. 
It  would  not  have  been  an  undue  hardship  for  the  Board 
to  rule  on  such  exceptions  and  give  its  reasons  therefor, 
because  as  pointed  out  in  the  Opinion  (R.  1510)  many  excep¬ 
tions  were  similar  and  could  have  been  discussed  as  a  group 
(see  Respondent’s  brief,  pp.  120-122).  The  Board  cannot 
choose  to  answer  some  exceptions  and  refuse  to  answer 
others  as  it  pleases  (R.  1510).  It  is  under  a  duty  to  an¬ 
swer  all. 


THE  OPINION  AND  ORDER  SHOULD  BE  SET  ASIDE 
BECAUSE  THEY  ARE  NOT  SUPPORTED  BY  RELI¬ 
ABLE,  PROBATIVE  AND  SUBSTANTIAL  EVI¬ 
DENCE  AND  ARE  NOT  BASED  UPON  A  CON¬ 
SIDERATION  OF  THE  WHOLE  RECORD. 


A.  It  is  the  Duty  of  This  Court  to  Test  the  Reasonable¬ 
ness  and  Fairness  of  the  Board? s  Opinion  and  to  Set 
It  Aside  If,  On  the  Whole  Record,  It  is  Not  Supported 
by  Evidence  Which  This  Court  Deems  Substantial. 

Eastern  sincerely  urges  the  Court  to  examine  the  evi¬ 
dence  of  record  to  determine  for  itself  whether  the  evidence 
on  which  the  Opinion  and  Order  purport  to  be  based  is 
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“substantial”  considered  alone,  and  also  whether,  in  the 
light  of  the  opposing  evidence,  the  Opinion  and  Order  are 
based  on  “substantial”  evidence.  Respondent  and  inter- 
venors  have  argued  (1)  that  the  Opinion  and  Order  must 
be  affirmed  if  their  attorneys  can  find  some  evidence  of 
record,  whether  or  not  the  Board  even  considered  such 
evidence,  which  might  be  said  to  support  some  of  the 
Board’s  findings,  and  (2)  that  this  Court  cannot  consider 
whether  the  Opinion  and  Order  are  based  on  the  preponder¬ 
ance  of  the  substantial  evidence  of  record,  or  itself  exercise 
its  own  judgment  in  appraising  the  evidence  of  record.  The 
decision  of  the  Supreme  Court  in  Universal  Camera  Corp. 
v.  National  Labor  Relations  Board ,  supra ,  however,  has  re¬ 
solved  this  question  in  favor  of  Eastern’s  contention  (see 
page  6,  supra)1. 

Therefore,  it  is  the  duty  of  this  Court,  in  the  exercise  of 
its  own  judgment  (according  due  respect  to  the  Opinion 
of  the  Board  when,  although  the  Court  might  disagree  with 
the  Board’s  conclusion,  it  is  a  reasonable  and  fair  one)  to 
appraise  all  the  evidence  of  record  to  determine  whether 
the  Opinion  and  Order  are  fair,  reasonable  and  just.  East¬ 
ern  believes  that,  upon  such  appraisal,  this  Court  will  set 
aside  the  Opinion  and  Order. 

B.  The  Opinion  and  Order  Erroneously  Are  Based  U pon 
“ Suspicion,  Surmise ,  implications  or  Plainly  Incred¬ 
ible  Evidence 

Certain  passages  in  the  Opinion  (R.  1472-1474),  pertinent 
excerpts  from  which  are  quoted  at  page  48  of  Eastern’s 
brief,  indicate  that  the  Board’s  Opinion  and  Order  are 
not  based  upon  substantial  evidence  of  record,  but,  at  least 
in  part,  upon  what  might  be  called  “inspired  vision”. 
Respondent  and  intervenors,  however,  have  argued  in 
effect  that  the  Board’s  statements  referred  to  above  are 

1  It  should  be  noted  that  the  Universal  Camera  Corp.  case  confirms  this 
Court’s  appraisal  of  die  effect  of  die  Administrative  Procedure  Act  as  set  forth 
in  Dorsey  v.  Kingsland ,  84  App.  D.  C.  264,  269,  173  F.  (2d)  405,  410  (1949), 
quoted  at  page  47  of  Eastern’s  brief. 
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surplusage  and  without  significance,  or  that  the  Board  was 
merely  asserting  its  right  to  consider  present  estimates 
of  future  events,  which,  of  course,  everyone  recognizes  as 
a  right  common  to  both  courts  and  administrative  tribunals. 
Eastern’s  contentions  are  not  so  lightly  to  be  brushed  aside. 

It  is  obvious  that  the  Board  felt  compelled  to  include 
the  passages  under  consideration  in  the  Opinion  for  some 
reason  which  appeared  to  it  to  be  good  and  sufficient.  That 
reason  in  fact  is  clearly  stated.  The  Board  was  compelled 
to  do  so  in  answer  to  “the  contention  which  has  been  ad¬ 
vanced  that  the  factual  evidence  of  record  is  not  sufficiently 
substantial  to  justify  the  certification  of  any  all-cargo  car¬ 
riers.” 

• 

The  fact  that  the  passages  referred  to  were  incorporated 
in  the  Opinion  raises  the  presumption  that  the  Board’s 
Opinion  and  Order  are  based  upon  the  legal  theory  there 
outlined,  and  if  that  theory  is  wrong,  the  Opinion  and  Order 
must  be  set  aside.  United  States  v.  Carolina  Freight  Car - 
riers  Corp.,  supra.  Bespondent  and  intervenors  have  sug¬ 
gested  nothing  which  would  indicate  that  the  Board  did  not 
intend  to  base  its  decision  on  such  legal  theory,  and,  in  fact, 
the  Board  stated  (B.  1474)  that,  “In  deciding  the  present 
case  we  have  not  been  unmindful  of  the  foregoing  princi¬ 
ples.”  Thus  the  suggestion  of  counsel  for  Bespondent  (Be¬ 
spondent ’s  brief,  p.  30)  that  the  question  before  this  Court 
does  not  involve  the  determination  of  whether  the  passages 
referred  to  reflect  correct  legal  principles  on  the  assump¬ 
tion  that  the  Order  and  Opinion  are  based  on  such  prin¬ 
ciples  is  not  correct.  Nor  does  the  fact  that  the  Board  may 
not  have  used  a  certain  word  or  phrase  in  indicating  that 
it  was  proceeding  in  accordance  with  the  theory  outlined 
above  detract  from  the  fact  that  it  actually  did  so,  as  Be¬ 
spondent ’s  counsel  suggests  (Bespondent ’s  brief,  p.  33). 

The  erroneous  legal  theory  adopted  by  the  Board  was  that 
it  might  use  its  own  efforts  to 4 4  envisage  the  shape  of  things 
to  come”  as  a  substitute  for  substantial  evidence  (see  quota¬ 
tion  from  Interstate  Commerce  Commission  v.  Louisville 
and  Nashville  R.  R.,  227  U.  S.  88  (1912)  at  pages  54-55  of 
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Eastern’s  brief).  The  passages  of  the  Opinion  show  plainly 
that  the  Board’s  reliance  on  that  erroneous  theory  was  deci¬ 
sive  of  the  case.  However,  even  if  the  Court  should  have 
some  doubt  on  that  score,  the  doctrine  of  United  States  v. 
Carolina  Freight  Carriers  Corp supra ,  requires  that  the 
Opinion  and  Order  be  set  aside,  for  the  Court  should  re¬ 
quire  the  Board  to  state  the  basis  for  its  decision. 

That  the  Board  acted  on  the  basis  of  something  other 
than  evidence  is  demonstrated  by  the  following,  among 
other,  facts: 

(1)  A  record  estimate  of  what  should  happen  in  the 
future  is  the  type  of  expert  opinion  testimony  univer¬ 
sally  acceptable  in  courts  as  well  as  administrative 
bodies,  and  actually  is  a  “present  fact”;  and  therefore 
the  Board’s  reference  to  “future  estimates”  (R.  1474) 
demonstrates  that  it  was  not  relying  on  expert  testi¬ 
mony  in  the  record,  but  on  its  own  “visions”; 

(2)  If  the  Board  had  been  referring  merely  to  esti¬ 
mates  of  record,  there  would  have  been  no  point  in  its 
referring  to  its  “promotional”  characteristics  since 
all  agencies,  whether  Respondent  would  characterize 
them  as  “promotional”  or  not,  may  legally  base  deci¬ 
sions  on  record  estimates  of  future  events; 

(3)  No  contention  has  been  advanced  by  any  party 
to  this  proceeding  that  record  estimates  of  future 
events  are  per  se  insubstantial;  and  therefore  the 
Board’s  apologia  with  respect  to  “future  estimates” 
shows  that  it  was  relying  on  something  other  than  the 
record ; 

(4)  The  only  contentions  respecting  the  substantial¬ 
ity  of  the  evidence  which  have  been  advanced  are  those 
summarized  by  Member  Jones  in  his  Dissent  (R.  1519) 
and  at  oral  argument  (R.  1405, 1417-1418)  to  the  effect 
that  reasonable  estimates  of  future  events  “bottomed 
on  facts”  satisfy  the  law  and  are  substantial  evidence,1 

1  Securities  and.  Exchange  Comm.  v.  Central  Illinois  Securities  Corp.,  338 
U.  S.  96  (1948),  apparently  relied  upon  by  Respondent  and  intenrenors  to  indi¬ 
cate  that  the  Board  merely  meant  to  say  that  it  could  accept  a  reasonable  esti¬ 
mate  based  on  substantial  evidence,  of  course,  is  complete  authority  for  the 
position  taken  by  Member  Jones  (see  quotation  from  that  case  at  page  IS  of 
brief  of  Flying  Tiger  Line),  but  it  is  clear  that  the  Majority  did  not  mean  to 
rely  on  estimates  based  on  substantial  evidence. 
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but  that  speculative  estimates  supported  by  no  evi¬ 
dence,  or  the  indulgence  in  the  Board  ’s  1 *  occult  powers 
*  to  envisage  the  shape  of  things  to  come*  ”  are  not 
substantial  evidence; 

(5)  The  colloquy  of  Chairman  O’Connell  with  Mem¬ 
ber  J ones  at  oral  argument,  quoted  at  page  52  of  East¬ 
ern ’s  brief,  indicates  clearly  that  at  least  one  member 
of  the  Majority  understood  the  contentions  which  the 
Board  had  undertaken  to  answer  to  be  those  set  forth 
in  (4)  above,  and  that  he  realized  that  an  important 
legal  theory  was  involved  which  might  be  erroneous 
and  that  he  was  making  a  carefully  considered  state¬ 
ment  of  the  legal  basis  for  his  own  concurrence  in  the 
majority  Opinion  which  he  was  willing  to  have  tested 
in  the  Court; 

(6)  If  the  Board  had  felt  that  Member  Jones’  char¬ 
acterization  of  the  meaning  of  the  passages  referred 
to  and  his  understanding  of  the  Majority’s  legal  theory 
were  not  the  correct  ones,  surely  the  final  Opinion 
would  have  corrected  such  impression; 

(7)  Since  the  requirements  as  to  the  substantiality 
of  evidence  are  identical  in  all  new  route  proceedings 
before  the  Civil  Aeronautics  Board,  the  statements  of 
Member  Ryan,  another  member  of  the  Majority,  at  oral 
argument  (R.  1402-1403, 1406)  necessarily  indicate  that 
the  Board  employed  an  unlawful  standard  for  weigh¬ 
ing  evidence,  as  the  Board’s  discussion  of  its  claimed 
right  to  rely  on  “visions”  sets  up  a  standard  less  than 
the  “ordinary  yardstick”. 

The  cases  cited  by  the  Board  to  support  the  legal  prin¬ 
ciples  embodied  in  the  passages  of  the  Opinion  referred  to 
( Interstate  Commerce  Commission  v.  Baird ,  194  U.  S.  25 
(1903) ;  Federal  Communications  Commission  v.  PottsviUe 
Broadcasting  Co.,  309  U.  S.  134  (1940) ;  and  Beaumont,  8. 
L.  and  W.  R.  R.  v.  United  States,  36  F.  (2d)  789  (1929), 
affirmed,  282  U.  S.  74  (1930)),  although  they  actually  do 
not  support  such  principles,  nevertheless  can  no  longer 
be  relied  upon  to  support  even  the  principles  embodied  in 
their  holdings.  Those  cases,  as  pointed  out  at  page  56  of 
Eastern’s  brief,  were  all  decided  prior  to  the  effective  date 
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of  the  Administrative  Procedure  Act,  and  the  standards 
of  proof  approved  in  those  cases  to  a  large  extent  do  not 
measure  up  to  the  more  restrictive  standards  required  by 
the  Administrative  Procedure  Act  as  interpreted  in  the 
Universal  Camera  Cary,  case,  supra.  Since  the  Board  and 
this  proceeding  are  subject  to  the  provisions  of  Sections 
7  (c)  and  10  (e)  of  the  Administrative  Procedure  Act,  it 
is  immaterial  that  the  Board  may  be  a  “promotional” 
agency.  The  requirements  of  that  Act  are  dear,  and  the 
Board  has  not  complied  with  them. 

C.  The  Board's  Findings  on  Public  Convenience  and 
Necessity  are  not  Supported  by  Substantial  Evidence . 

1.  The  Board’s  finding  of  Potential  Is  Not  Based  Upon  In* 
trinsically  Substantial  Evidence. 

The  Board ’s  conclusion  that  there  is  an  air  freight  poten¬ 
tial1  of  one  billion  ton-miles,  upon  which  virtually  all  of 
its  other  findings  and  the  entire  Opinion  are  dependent 
(see  Respondent’s  brief,  p.  51),  is  primarily  based  (R.  1462- 
1468)  upon  (1)  a  series  of  calculations  relating  to  the  po¬ 
tential  diversion  by  air  freight  from  first-class  railway 
express  traffic,  the  Board  finding  (R.  1463)  that  “a  substan¬ 
tial  portion  of  the  volume  of  railway  express  moving  over 
300  miles  at  first-class  rates — 768  million  ton-miles — is  air 
freight  potential  even  at  present  air  freight  rate  levels”, 
plus  (2)  an  estimate  that  so-called  “special  opportunities” 
would  account  for  the  difference  between  “a  substantial 
portion”  of  “768  million  ton-miles”  and  the  one  billion 
ton-mile  estimate  (R.  1464). 

The  Board’s  calculations  as  to  potential  diversion  from 
railway  express  traffic  apparently  are  based  upon  Interstate 
Commerce  Commission  reports  (identified  at  R.  1462,  foot¬ 
notes  19  and  20)  which  are  not  of  record  in  this  proceeding, 


1  The  fact  that  a  finding  of  “potential”,  even  if  supported  by  substantial 
evidence,  does  not  support  other  required  findings,  and  the  fact  that  a  finding 
as  to  actual  traffic  is  required,  are  discussed  in  other  sections  of  this  brief. 
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but  from  which  the  Board  sought  to  derive  the  following 
(among  other  things) : 

(1)  the  purported  fact  that  30%  of  first-class  railway 
express  traf&c  moves  less  than  300  miles,  or  moves 
to  or  from  off-airline  points,  or  otherwise  is  not  adapt¬ 
able  to  diversion  by  air  freight  (R.  1463;  Respondent’s 
brief,  p.  60,  footnote  44) ;  and 

(2)  the  purported  fact  that  “current  first-class  rail 
express  rates”  (adjusted  to  an  air  mileage  basis)  are 
those  set  forth  in  a  tabulation  appearing  in  the  Opinion 
(R.  1463).1 

It  is  recognized  that  the  doctrine  of  judicial  notice  or 
official  notice,  which  is  the  only  possible  basis  for  the 
Board’s  use  of  data  purportedly  appearing  in  reports  not 
of  record,  has  been  considerably  expanded  in  recent  years, 
but  even  that  doctrine  will  not  support  the  Board’s  action 
here.  The  reports  from  which  such  facts  (if  facts  at  all) 
were  purportedly  obtained  actually  do  not  contain  such 
facts.  One  of  the  reports,  Increased  Express  Rates  and 
Charges ,  273 1.C.C.  231  (1948),  does  contain  a  table  showing 
proposed  maximum  rates  and  charges,  but  “current”  or 
“going”  rates  and  charges  obviously  could  be  determined 
only  from  the  tariffs  of  the  carrier,  and,  as  pointed  out  to 
the  Board  (R.  1180-1182),  there  is  a  considerable  discrep¬ 
ancy  between  “current”  rates  and  the  rates  set  forth  in 
the  Board’s  tabulation.  Certainly  the  Board’s  expert  knowl¬ 
edge  of  air  transportation  does  not  qualify  it  to  translate 
maximum  rail  express  rates  into  “current”  rail  express 
rates. 

Nor  does  the  30%  figure,  which  Respondent’s  counsel 
say  also  was  derived  from  the  L  C.  C.  report  cited  above, 
appear  anywhere  in  that  report.  If  there  are  data  in  that 
report  from  which  someone  could  arrive  at  such  a  figure, 
it  would  be  necessary  to  make  extended  calculations  and 
indulge  in  assumptions  which  are  not  permissible  under 

1  Nor  was  Eastern  apprised  that  the  Board  was  taking  official  notice  of  such 
purported  facts  as  required  by  law.  Administrative  Procedure  Act,  Section 
7  (d) ;  Senate  Document  248,  Senate  Judiciary  Print,  pp.  31-32,  Senate  Judi¬ 
ciary  Report,  p.  209,  House  Judiciary  Report,  pp.  271-272. 
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the  doctrine  of  judicial  knowledge.  Such  calculations  would 
require  expertness  in  the  field  of  rail  express  transportation 
which  the  Board  cannot  be  presumed  to  possess.  It  is  one 
thing  to  take  a  definite  and  simple  figure  or  other  fact 
from  some  report  not  of  record,  but  quite  another  to  take 
a  number  of  subsidiary  facts  relating  to  matters  entirely 
apart  from  the  agency’s  special  competency  and  draw  in¬ 
ferences  from  those  facts,  inferences  which  only  the  agency 
with  special  knowledge  is  equipped  to  draw.  The  Board’s 
use  of  the  L  C.  C.  reports  (not  only  in  the  particulars  here 
discussed,  but  also  to  determine  the  general  level  of  rail 
express  and  freight  rates  (B.  1462))  therefore  cannot  be 
sustained  on  the  doctrine  of  official  notice,  and  Eastern  has 
been  deprived  of  a  fair  hearing.1 

Respondent’s  counsel  also  cite  the  record  (B.  3176-3177) 
as  supporting  the  30%  reduction  for  traffic  moving  under 
300  miles,  to  and  from  off-airline  points,  and  other  neces¬ 
sary  adjustments  (Bespondent’s  brief,  p.  60,  note  44).  The 
record  reference  affords  no  such  support.  The  statement 
in  the  exhibits  of  one  of  the  applicants  which  is  claimed 
to  afford  such  support  is  as  follows  (B.  3176) : 

‘  *  From  this  [an  estimate  of  1,288,000,000  ton-miles  of 
first-class  rail  express  traffic],  however,  certain  deduc¬ 
tions  are  necessary.  Following  the  procedure  in  Mc¬ 
Donald  and  Drew  (op.  tit.,  p.  94), 2  traffic  moving  less 
than  350  miles  and  traffic  originating  and  terminating 
off  the  routes  of  air  lines  has  to  be  subtracted.  On  the 
same  basis  of  computation,  this  traffic  can  be  estimated 
at  245,000,000  ton-miles.  This  leaves  a  total  of 
1,043,000,000  ton-miles  annually  for  1947-1949.  This 

1  Senate  document  248,  House  Judiciary  Report,  pp.  271-272: 

“The  ‘official  notice’  mentioned  [in  Section  7  (d)  of  the  Administrative  Pro¬ 
cedure  Act]  relates  to  the  administrative  practice  of  taking  facts  as  shown  and 
true  though  not  in  the  record.  This  is  done  by  analogy  to  ‘judicial  notice’ 
familiar  in  court  procedure.  Where  agencies  take  such  notice  they  must  so 
state  on  the  record  or  in  their  decisions  and  then  afford  the  parties  an  oppor¬ 
tunity  to  show  the  contrary.  But  such  notice  may  initially  be  taken  only  of 
generally  recognized  and  ordinarily  indisputable  facts — usually  those  of  a 
scientific  or  public  nature ."  (Italics  added.) 

2  Air  Transportation  in  the  Immediate  Post  War  Period,  Curtiss-W right, 
1944,  pp.  83  //. 
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figure  must  further  he  reduced  to  allow  for  shorter 
air  line  mileage.  With  this  revision  the  figure  becomes 
879,000,000  ton-miles.  (McDonald  and  Drew  also  de¬ 
ducted  traffic  producing  less  than  $1.00  in  revenue. 
There  seems  to  be  no  justification  for  this  step,  with 
the  use  of  the  present  assumption  of  a  15-cent  air 
cargo  rate).” 

The  McDonald  and  Drew  study  (page  94)  shows  that 
traffic  moving  less  than  350  miles  and  to  and  from  off- 
air  line  points  accounted  for  39.3%  of  total  first-class  rail 
express  traffic  in  1939,  or  a  total  of  327,000,000  ton-miles. 
Increased  by  50%  to  account  for  the  projection  called  for 
by  the  study  relied  upon  by  the  Board  (R.  3176),  the  total 
reduction  in  ton-miles  arrived  at  by  following  the  procedure 
of  McDonald  and  Drew  would  be  at  least  480,000,000  ton- 
miles,  or  nearly  twice  that  indicated  in  the  study  (R.  3176) 
which  counsel  now  says  the  Board  relied  upon.  Certainly 
it  cannot  be  said  that  a  patently  erroneous  calculation  is 
* 1  substantial  evidence.  ’  ’ 

Respondents  counsel  also  indicate  that  the  30%  reduc¬ 
tion  took  “other  possible  adjustments”  into  consideration. 
The  reduction  to  allow  for  traffic  producing  rail  express 
revenue  of  less  than  $1.00  per  shipment  (see  quotation 
above)  obviously  was  necessary  since  minimum  pickup  and 
delivery  charges  on  air  freight  would  approximate  that 
amount,  and  traffic  returning  a  revenue  of  $1.00  or  less 
would  not  move  by  air  (R.  275,  413,  481,  1463,  2189,  3648- 
3649,  6005).  Such  traffic  accounts  for  22.4%  of  the  total 
first-class  railway  express  traffic,1  or  based  on  the  Board’s 
estimate,  285,000,000  ton-miles. 

It  is  apparent,  therefore,  that  a  reduction  of  total  first- 
class  railway  express  traffic  by  at  least  61.7%  (or  by 
785,000,000  ton-miles)  was  necessary  for  the'Board  to  take 
into  account  the  factors  which  its  counsel  say  were  con¬ 
sidered  and  factors  which  obviously  required  consideration. 


1  See  footnote  2,  p.  35. 
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The  30%  reduction  was  therefore  at  least  100%  too  low 
on  the  basis  of  the  same  procedure  and  the  same  estimates 
allegedly  relied  upon  by  the  Board .  . 

In  commenting  upon  the  above  estimates  Eastern  is  not 
seeking,  as  the  Board’s  counsel  have  implied,  to  “frustrate 
in  the  name  of  precision  and  accuracy”  (Respondent’s 
brief,  p.  52).  The  Board  itself  employed  certain  mathe¬ 
matical  calculations  to  arrive  at  the  most  important  finding 
in  the  entire  opinion,  and  certainly  it  is  not  being  overly 
meticulous  to  test  the  Board’s  arithmetic,  at  least  when  a 
100%  error  is  revealed. 

As  indicated  above,  the  second  phase  of  the  Board’s 
primary  estimate  of  potential  was  the  implied  finding  that 
“special  opportunities”  would  account  for  the  difference 
between  the  total  alleged  potential  and  the  amount  of  traffic 
to  be  diverted  from  first-class  railway  express  traffic.  The 
fallacies  of  such  “finding”  are  commented  upon  in 
Eastern’s  brief,  page  67,  with  particular  reference  to  the 
fact  that  such  “special  opportunities”  as  were  identified 
by  the  Board  were  counted  twice  in  that  they  were  also 
part  of  the  potential  attributed  to  diversion  from  first-class 
railway  express  traffic.  The  Board’s  counsel  assert  (Re¬ 
spondent’s  brief,  pp.  64-65)  that  such  contention  by  Eastern 
is  unfounded,  but  the  citations  in  Eastern ’s  brief  show  that 
the  “usual  method  of  shipment  in  past”  of  the  three 
“special  opportunities”  identified  (R.  1464)  by  the  Board 
(cut  flowers,  newspapers  and  wearing  apparel)  was,  in  each 
instance,  first-class  rail  express  (R.  3226-3229).  If  the  other 
items  mentioned  by  Respondent’s  counsel  (Respondent’s 
brief,  p.  64)  as  possibly  constituting  “special  opportuni¬ 
ties”  were  so  considered  by  the  Board,  one  might  inquire 
why  they  also  were  not  so  identified.  But,  in  any  event, 
those  items  for  the  most  part  also  move  by  first-class  rail 
express  as  the  testimony  and  exhibits  referred  to  by  Re¬ 
spondent  ’s  counsel  and  the  citations  above  show.  See  also : 
R.  3445,  3469-3470,  3784. 

Respondent’s  counsel  seem  to  assert  (brief,  p.  65)  that 
agricultural  produce  constitutes  one  of  those  “special  op- 
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portunities ’ ’  which  the  Board  found  to  be  part  of  the  “exist¬ 
ing  potential”  even  in  the  absence  of  substantially  lower 
rates  (R.  1468).  But  the  Board’s  statement  that  “we  are 
inclined  to  agree  with  those  who  foresee  a  protracted  period 
of  experiment  and  promotion  before  a  material  penetration 
of  the  travel  market  in  fruits  and  vegetables  can  be  accom¬ 
plished”  (R.  1466)  is  indeed  a  novel  way  of  making  such 
a  finding.  Similarly,  a  statement  that  the  various  estimates 
made  by  the  parties  * 1  serve  principally  to  indicate  the  great 
disparity  between  future  prospects  for  air  freight  as  en¬ 
visioned  by  the  persons  and  organizations  there  repre¬ 
sented”  (R.  1461)  is  an  unusual  way  to  find  that  an  estimate 
of  an  “existing  potential”  can  be  based  thereon,  as  Re¬ 
spondent’s  counsel  also  seem  to  contend  (Respondent’s 
brief,  p.  57) ;  and  to  state  that  general  economic  data  “have 
obvious  limitations”  in  relation  to  supporting  a  conclusion 
as  to  air  freight  potential  (R.  1459)  hardly  seems  an  ap¬ 
propriate  way  in  which  to  find  that  such  data  are  sufficiently 
reliable  to  support  just  such  an  estimate,  as  Respondent’s 
counsel  contend  (Respondent’s  brief,  p.  57). 

Eastern  has  pointed  out  to  the  Court  the  vagueness  and 
ambiguity  of  the  Board’s  language  and  has  pointed  out 
that  the  use  of  such  language  in  relation  to  obviously  im¬ 
portant  findings  requires  this  Court  to  set  aside  the  Opinion 
and  Order  (Eastern’s  brief,  p.  41).  Certainly  the  Board 
should  not  be  allowed  to  prevent  an  appraisal  of  the  evi¬ 
dence  supporting  its  findings  by  wording  them  in  such  a 
way  that  they  appear  to  mean  one  thing,  and  then  contend 
on  appeal  that  the  very  opposite  was  meant  because  such 
opposite  meaning  was  not  100%  negatived  (only  95%  nega¬ 
tived)  in  the  Opinion. 

The  remarks  above  apply  with  even  greater  force  to 
another  of  the  Board’s  findings, — that  relating  to  the  table 
showing  rate-volume  relationships  for  various  forms  of 
transportation  (R.  1467)  which  the  Board  said  merely  af¬ 
forded  “a  broader  view  of  air  freight  potential  in  terms 
of  total  traffic”,  but  which  the  Respondent’s  counsel,  dis¬ 
regarding  the  Board ’s  sequence  of  ideas,  now  say  constitute 
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an  actual  traffic  forecast !  It  is  perfectly  obvious  that  such 
a  conclusion  cannot  be  reached,  even  by  the  most  distorted 
reasoning,  from  the  Boards  language.1 

The  evidence  of  record  will  not  support  use  of  the  rate- 
volume  table  as  a  traffic  forecast  (see  Eastern’s  brief,  page 
68).  The  quotation  from  the  Examiners’  report  appearing 
at  pages  55-56  of  Respondent’s  brief  illustrates  the  basic 
reason  why  an  estimate  of  potential  for  any  one  form  of 
transportation  cannot  be  derived  from  that  tabulation.  The 
Examiners  said  that  a  potential  volume  of  traffic  of  one 
billion  ton-miles  at  a  16£  per  ton-mile  rate  was  indicated 
from  the  trend  line  of  the  graph  of  the  tabulation  referred 
to,  but  that  such  figures  * ‘assume  air  services  and  rates 
equally  attractive  to  shippers  as  the  services  and  rates  of 
other  transportation  means  within  the  competitive  price 
range.”  In  other  words,  shippers  buy  service,  not  rates, 
and  rates  are  significant  only  when  they  relate  to  something 
the  shipper  wants.  The  one  billion  ton-mile  figure  taken 
from  the  trend  line  is  merely  an  estimate  of  such  potential 
for  all  forms  of  transportation.  And  surely  not  even  the 
Board’s  counsel  will  contend  that  air  freight  service  is 
equally  attractive  to  off-line  traffic  or  traffic  moving  less 
than  300  miles,  as  it  is  admitted  that  the  Board  eliminated 
such  traffic  from  consideration  in  its  previous  estimate. 
Thus,  analysis  of  the  tabulation  and  the  graph  referred 
to  shows  that  the  potential  there  indicated  at  the  16^  per 
ton-mile  rate  (which,  it  will  be  noted,  was  not  increased 
by  the  pickup  and  delivery  charges  at  each  end  as  had 
previously  been  found  necessary,  the  Examiners  having 
based  their  finding  on  a  proposed  16tf  door-to-door  rate 
(R.  492))  is  nothing  more  or  less  than  the  railway  ex¬ 
press  traffic  which  the  Board  had  already  considered  in 
the  calculations  referred  to  above.  (The  figure  for  rail 
express  traffic  volume  appearing  in  the  tabulation  and  the 
chart  of  course  includes  both  first-class  and  other  rail 
express  for  which  an  average  rate  has  been  assigned,  im- 

1  Such  assertion  by  Respondent’s  counsel  is  in  direct  contradiction  to  the 
Board’s  own  statement  on  the  subject  (R-  1461,  footnote  17). 


properly  (E.  483),  and  if  the  rail  express  moving  at  less 
than  first-class  rates  had  been  segregated,  obviously  the 
rail  express  figure  on  the  trend  line  would  have  dropped 
considerably.)  Clearly  Respondent’s  counsel  cannot  assert 
that  there  is  a  potential  of  one  billion  ton-miles  attributable 
to  railway  express  traffic  alone  when  the  Board  specifically 
found  otherwise. 

2.  The  Board’s  Finding  of  Potential  Is  Not  Based  On  the 
Whole  Record. 

The  most  serious  error  in  the  entire  Opinion,  perhaps, 
was  the  Board’s  failure  properly  to  consider  and  evaluate 
the  evidence  introduced  at  the  reopened  hearing  which  re¬ 
lated  to  all  phases  of  the  public  convenience  and  necessity 
of  the  proposals  in  this  case  and  of  the  fitness,  willingness, 
and  ability  of  the  intervenors.  That  evidence  was  most 
relevant  and  pertinent  to  the  Board’s  determination  of  air 
freight  potential,  but,  after  noting  only  that  the  trend  of 
experienced  traffic  indicated  a  volume  of  air  freight  of  only 
200  million  ton-miles  in  1950  and  250  million  ton-miles  by 
1953  (E.  1459),  the  Board  dismissed  such  evidence  from 
consideration  in  determining  the  potential  because  the  ap¬ 
plicants  had  not  had  a  “full”  opportunity  to  prove  their 
cases  and  the  Board  believed  that  “it  is  probable  that  a 
deeper  penetration  of  the  air  freight  potential  will  be  real¬ 
ized  than  purely  statistical  projections  would  indicate” 
(E.  1459). 

As  pointed  out  in  the  Summary  of  Argument  above,  East¬ 
ern  does  not  contend  that  the  Board  had  to  consider  the 
evidence  in  the  reopened  record  exclusively  in  determining 
the  issues  in  this  case,  but  Eastern  does  insist  that  the 
Board  has  failed  to  give  proper  and  sufficient  consideration 
to  that  evidence  in  determining  important  issues  in  this 
case,  particularly  with  respect  to  the  ascertainment  of  the 
air  freight  potential.  The  Board  stated  several  reasons 
why  it  did  not  think  that  the  applicants’  results  under  the 
292.5  operations  were  representative  of  results  which  they 
could  obtain  under  certificates  of  convenience  and  neces- 
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sity.  These  reasons  have  been  discussed  at  pages  59-61  of 
Eastern’s  brief,  and  it  is  pointed  out  there  that  there  is  no 
substantial  evidence  of  record  to  support  the  Board’s  find¬ 
ings  (even  Respondent’s  counsel  apparently  admit  that 
some  of  the  Board’s  reasons  for  holding  that  the  intervenors 
had  not  had  “full”  opportunity  to  prove  their  cases  were 
not  “subject  to  proof”  (Respondent’s  brief,  p.  41)). 

It  is  hoped  that  this  Court  will  carefully  examine  the 
record  citations  appearing  in  Respondent’s  brief  which  are 
asserted  to  support  the  Board’s  findings  as  to  why  the  in¬ 
terveners  had  not  had  “full  opportunity  to  prove  their 
case”  (Respondent’s  brief,  p.  43).  Those  citations,  in  gen¬ 
eral,  either  are  not  in  point  at  all,  or  are  merely  self-serving 
parrotings  by  policy  witnesses  of  the  arguments  which  had 
previously  been  made  by  their  attorneys  in  opposition  to 
the  reopening  of  the  record,1  or  relate  to  a  period  prior  to 
the  292.5  operations  when  the  intervenors  were  not  able 
lawfully  to  operate  scheduled  services. 

The  important  fact  to  remember  is  that  all  the  reasons 
given  by  the  Board  for  refusing  to  consider  the  results  of 
the  intervenors  ’  292.5  operations,  if  true,  were  obvious  and 
known  to  the  Board  prior  to  the  reopening  of  the  rec¬ 
ord  (R.  745-772).  The  reopening  of  the  record  by  the  Board 
for  the  purpose  of  receiving  data  as  to  such  operations 
prior  to  its  decision  was  a  conclusive  adjudication  that  such 
matters  did  not  materially  affect  the  reliability  of  such 
data.  Otherwise,  it  must  be  presumed  that  the  act  of  re¬ 
opening  the  record  was  a  mere  meaningless  gesture. 

The  Court  should  also  consider  the  genuineness  of  the 
Board’s  “findings”  in  light  of  the  admission  by  Respond¬ 
ent’s  counsel  (brief,  p.  93) : 

“It  is  fantastic  to  assert  that  there  is  “no  evidence” 
that  the  property-only  carriers  could  enter  upon  the 
operations  authorized  when  at  the  time  of  the  authori¬ 
zations  they  were  going  businesses  engaged  in  carry - 


1  Of  coarse  the  same  arguments  were  advanced  in  the  form  of  argumentative 
excuses  when  die  record  was  reopened  by  the  Board  and  the  applicants'  oper¬ 
ating  results  subjected  to  public  scrutiny. 
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ing  air  freight  in  substantial  quantities  in  the  manner 
authorized  and  between  many  of  the  points  author¬ 
ized ”  (italics  added). 

In  light  of  such  an  admission,  why  were  not  the  intervenors  * 
292.5  operations  examined  for  the  purpose  of  determining 
probable  future  results?  Furthermore,  well  over  two- 
thirds  of  the  air  cargo  business,  according  to  the  Supple¬ 
ment  to  Respondent ’s  brief,  has  been  conducted  by  carriers 
already  certificated,  and  there  certainly  was  no  reason  why 
the  Board  could  not  look  at  their  achievements  in  the  past 
as  an  indication  of  future  developments.  Indeed,  the  Board 
did  find  that  such  existing  operations  by  certificated  car¬ 
riers  were  representative  of  future  operations  (R.  1470). 

In  view  of  the  Boards  dear  finding  as  to  the  representar 
tive  nature  of  the  services  of  the  certificated  carriers,  and 
the  fact  that  the  intervenors  were  “carrying  air  freight  in 
substantial  quantities  in  the  manner  authorized  and  be¬ 
tween  many  of  the  points  authorized,”  it  is  unreasonable 
not  to  consider  the  results  of  such  services  in  estimating 
future  developments  in  the  air  freight  industry. 

Respondents  counsel  poses  the  question  concerning  the 
use  of  data  from  the  reopened  record  in  assessing  prob¬ 
able  future  results  (Respondent’s  brief,  p.  46) :  “In  such 
a  situation  the  question  is  whether  the  past  period  is  rep¬ 
resentative  of  what  may  reasonably  be  expected  to  happen 
in  the  future.”  That  is  a  true  statement  of  the  question, 
but  it  is  not  the  one  argued  by  Respondent’s  counsel.1  Some¬ 
thing  may  be  representative  without  being  identical.  Cer¬ 
tainly  no  past  operation  is  ever  identical  with  a  future  oper¬ 
ation.  But  the  292.5  operations  of  the  intervenors  and  the 
concurrent  operations  of  the  certificated  carriers,  as  reflect¬ 
ed  in  the  evidence  of  the  reopened  record,  were  certainly  the 
nearest  approximation  of  the  future  situation  in  the  air 


1  Respondent’s  counsel  argue,  in  effect,  that  “representative”  is  synonymous 
with  “identical”  and  if  there  is  die  slightest  difference  between  die  past  and 
future  periods,  the  former  is  not  “representative”  of  die  latter. 


,V 


freight  business  available  to  the  Board.  There  may  have 
been  minor  handicaps,  and  other  differences,  bnt  a  reason¬ 
able  man  examining  the  record  must  conclude  that  in  all  sub¬ 
stantial  respects  the  picture  of  the  air  freight  industry  re¬ 
flected  in  the  reopened  record  was  the  same  picture  which 
would  be  reflected  one  year  later  or  five  years  later,  making 
due  allowance  for  reasonably  expectable  growth.  It  is  beyond 
understanding  why  the  Board,  because  it  found  a  few  flaws 
or  handicaps  reflected  in  the  292.5  data,  cast  such  data 
aside  without  further  examination  (except  on  a  few  minor 
points)  and  resorted  to  the  flimsiest  of  paper  calculations 
and,  for  the  most  part,  calculations  identical  (both  as  to 
data  and  procedures  employed)  with  some  of  those  which 
it  previously  had  found  to  “serve  principally  to  indicate  the 
wide  disparity  between  future  prospects  for  air  freight  as 
envisioned  by  the  persons  and  organizations  there  repre¬ 
sented”  (R.  1461).  The  brief  of  Respondent’s  counsel  re¬ 
veals  that  the  Board  indirectly  adopted  the  Curtiss-W right 
and  California  Eastern  estimates  (R.  1460)  as  its  own  after 
having  previously  rejected  such  possible  use.  Such  pro¬ 
cedure  by  the  Board  was  wholly  unreasonable,  and  it  is 
dear  that  the  Board’s  refusal  to  consider  the  whole  record 
was  serious  error. 

3.  On  the  Whole  Record,  the  Board’s  Selection  of  Rontes 
Was  Not  Based  on  Substantial  Evidence. 

The  evidence  in  the  reopened  record  showed  exactly 
what  traffic,  by  commodities,  moved  between  what  dties 
and  areas  during  three  representative  survey  months.  That 
evidence  was  not  used  by  the  Board  in  determining  what 
cities  or  areas  required  or  did  not  require  service  except 
(as  admitted  in  Respondent’s  brief,  pp.  80-81)  to  the  minor 
extent  of  “substantiating”  the  predominant  strength  of 
the  Northeast-North  Central-California  route,  and  perhaps 
indicating  an  improvement  in  the  ranking  of  the  Texas 
area  (R.  1486).  Here  again  the  Board  preferred  the  un¬ 
charted  seas  of  abstract  speculation  and  theoretical  esti¬ 
mates  to  the  more  reliable  paths  dictated  by  experience.  No 
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one  has  ever  contended  that  a  new  route  should  never  be  au¬ 
thorized  unless  it  is  presently  producing  enough  traffic  to 
support  another  carrier.  Unquestionably  the  present  traf¬ 
fic  over  a  particular  route,  adjusted  to  take  into  consid¬ 
eration  the  factors  affecting  the  present  and  probable  fu¬ 
ture  movement  of  such  traffic,  is  the  most  reliable  basis  for 
estimating  the  need  for  another  carrier  over  that  route. 
Yet  nowhere  in  the  Opinion  will  the  Court  find  any  such 
analysis  whatever  of  the  traffic  over  any  route  involved  in 
this  proceeding.  The  failure  of  the  Board  in  that  respect 
requires  that  the  Opinion  and  Order  be  set  aside. 

The  defects  in  the  route  allocation  methods  used  by  the 
Board  have  already  been  pointed  out  (see  Eastern’s  brief, 
pp.  75-78).  Some  of  these  defects  have  been  admitted  (Re¬ 
spondent’s  brief,  p.  80,  footnote  71).  But  the  Respondent’s 
counsel  assert  that  the  Board  acted  properly  in  using  a 
survey  which  does  not  show  origin  and  destination  of  traffic 
to  plan  route  structures  and  determine  which  areas  need 
service,  and  that  the  use  of  such  survey  for  such  purpose 
is  merely  a  question  of  the  weight  of  the  evidence  (Id.). 
Such  an  argument  is  unsound.  It  is  like  saying  that  it  is 
merely  a  question  of  the  weight  of  the  evidence  for  the 
Board  to  use  railroad  timetables  to  determine  what  sched¬ 
ules  are  operated  by  the  airlines.  Even  an  omniscient  Board 
could  not  tell  from  that  survey  whether  a  single  pound  of 
freight  moved  between  New  York  and  Los  Angeles,  or  be¬ 
tween  any  area  and  any  other  area.  Patently  it  was  error 
for  the  Board  to  employ  the  September  1946  Air  Traffic 
Survey  to  lay  out  an  all-cargo  route  pattern,  just  as  it 
would  be  error  to  determine  the  size  and  direction  of  the 
Mississippi’s  flow  from  the  size  of  the  Gulf  of  Mexico. 

The  use  (R.  1485)  of  the  table  of  “net  economic  charac¬ 
teristics”  was  just  as  unreasonable  and  erroneous.  That 
table  does  not  indicate  community  of  interest  between  areas 
(R.  1487),  or  that  particular  areas  produce  a  “net  surplus” 
or  have  a  “net  deficiency”  of  either  agricultural  or  indus¬ 
trial  products  (R.  1485)  or  that  certain  areas  have  “net 
complementary  characteristics”,  all  of  which  unsupport- 
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able  inferences  the  Board  drew  from  the  table  in  question 
and  relied  upon  in  establishing  the  route  system  which  it 
authorized.  The  table  (R.  1465)  was  based  on  only  three 
facts:  the  total  production  of  certain  agricultural  and  in¬ 
dustrial  products  in  each  of  the  areas,  the  population  of 
such  areas  and  the  relative  buying  power  of  such  popula¬ 
tions  (R.  363-364).  From  that  point  on,  sheer  guesswork 
is  involved.  The  consumption  of  the  products  included  in 
the  table  was  spread  evenly  over  the  entire  Nation,  on  the 
theory  presumably  that  predominantly  agricultural  areas 
would  use  as  much  iron  and  steel  and  their  products,  origi¬ 
nating  predominantly  in  the  Northeast,  as  the  Northeast 
itself,  or  the  relatively  heavily  industrialized  North-Central 
area.  Obviously  the  fact  that  area  A  produces  more  of  one 
type  of  goods  than  area  B  does  not  prove  or  even  indicate 
that  area  B  will  take  all  or  any  of  such  goods  from  area  A. 
It  is  believed  that  no  further  argument  is  required  to  show 
that  such  table  of  “net  economic  characteristics ’ ’  was  the 
most  insubstantial  evidence  possible  upon  which  to  author¬ 
ize  the  creation  of  an  entire  new  network  of  air  carriers 
which  will  divert  enormous  sums  of  money  from  the  exist¬ 
ing  certificated  carriers. 

In  seeking  to  uphold  the  Board’s  selection  of  routes  as 
being  based  on  substantial  evidence,  Respondent’s  counsel 
have  again  employed  the  improper  device  of  suggesting  that 
the  Board  used  something  other  than  is  indicated  in  the 
Opinion.  Respondent’s  counsel  say  (brief,  p.  81)  that, 
after  fashioning  the  route  structure  on  the  basis  of  the 
September  1946  Air  Traffic  Survey  and  the  table  of  “net 
economic  characteristics”,  the  Board  “then  turned  to  a 
more  precise  appraisal  of  the  strength  of  these  areas  and 
the  manner  in  which  they  should  be  joined”  on  the  basis 
of  “the  economic  data  presented”  (italics  added),  and 
‘ 1  concluded  ’  ’  that  certain  routes  should  be  established.  The 
Court  is  urged  to  read  the  Opinion  (R.  1484-1488)  to  see 
if  it  can  discover  any  indication  of  the  Board’s  “turning” 
from  one  method  of  appraisal  to  another.  The  purpose  of 
Respondent’s  counsel  is  to  manufacture  some  basis  for 
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contending  that  the  Board  considered  evidence  other  than 
the  survey  and  table  of  “net  economic  characteristics”  in 
the  selection  of  routes,  and  advantage  of  the  fiction  just 
described  is  promptly  taken  (Respondent’s  brief,  p.  81,- 
footnote  76)  by  saying  that  the  Board  considered  all  sorts 
of  things.  But  the  obvious  fact  is  that  the  phrase  “the 
economic  data”  clearly  and  unequivocally  referred  to  the 
same  data  which  the  Board  had  already  considered  in  its 
selection  of  routes,  as  is  evident  from  the  use  of  the  phrase 
in  context1 

The  method  employed  by  the  Board  has  been  most  preju¬ 
dicial  to  Eastern  which  operates  in  a  territory  with  rela¬ 
tively  low  air  cargo  potential  because  of  its  economic  char¬ 
acteristics,  the  short  distances  (for  air  cargo)  and  the 
effective  surface  competition,  all  of  which  matters  are  of 
record.  The  cargo  which  has  been  developed  in  Eastern’s 
territory,  despite  intensive  efforts,  consequently  has  been 
far  less  than  the  transcontinental  air  cargo  (R.  1212-1213). 
The  Board  by  considering  only  the  overall  national  air 
freight  picture,  and  not  that  of  individual  territories  or  car¬ 
riers,  and  by  adopting  unreasonable  and  speculative  route 
selection  devices,  has  therefore  inflicted  unwarranted  com¬ 
petition  upon  Eastern  in  an  area  where  there  is  absolutely 
no  need  for  such  additional  services.  The  Board  in  doing 
so  has  proceeded  upon  conjecture  and  surmise  and  flimsy 
theory,  ignoring  real  evidence,  and  for  these  and  other  rea¬ 
sons  the  Opinion  and  Order  must  be  set  aside. 


D.  The  BoanTs  Findings  of  Fitness ,  Willingness  and 
Ability  On  the  Whole  Record  Are  Not  Supported  By 


The  Board’s  failure  to  base  its  findings  of  fitness,  will¬ 
ingness  and  ability  upon  evidence  which,  upon  the  whole 
record,  is  substantial  is  discussed  at  pages  79-84  and  91-94 


1  The  phrase  was  taken  verbatim  from  the  Examiner’s  Report  (R.  547) 
where  it  introduced  a  new  section  not  found  in  the  Opinion,  “Area-to-area 
routes,”  and  referred  to  the  previous  section  “Selection  of  Routes”  where  only 
the  survey  and  table  of  “net  economic  characteristics”  were  employed. 


of  Eastern’s  brief.  The  most  serious  defect,  of  course,  -was 
the  Board’s  failure  to  consider  the  fitness,  willingness  and 
ability  of  the  applicants  in  light  of  dU  the  evidence  in  the 
reopened  record,  and  its  reliance  on  bits  of  such  evidence  to 
support  isolated  points.  That  evidence  sheds  valuable  light 
upon  all  aspects  of  the  intervenors’  fitness,  willingness  and 
ability,  and  the  Board  should  have  given  it  careful  consid¬ 
eration. 

One  of  the  factors  of  fitness,  willingness  and  ability  in 
connection  with  which  the  evidence  in  the  reopened  record 
certainly  should  have  been  considered  is  that  relating  to  the 
financial  resources  of  the  applicants.  To  the  extent  that 
such  resources  are  dependent  upon  adequate  commercial 
support  for  the  proposed  services,  the  traffic  possibilities 
revealed  by  that  record  are  most  informative.  That  record 
also  contains  the  only  substantial  evidence  as  to  the  appli¬ 
cants  ’  ability  to  meet  the  capital  requirements  of  their  pro¬ 
posals.  For  example,  U.S.’  proposal  as  outlined  originally 
contemplated  the  need  for  additional  capital  requirements 
of  from  $6,750,000  to  $14,515,000,  with  from  $2,800,000  to 
$6,000,000  being  necessary  to  purchase  additional  equipment 
if  DC-3  aircraft  were  not  used  (R.  3723).  U.S.  also  was 
then  operating  as  a  contract  or  nonscheduled  carrier  and 
had  a  net  worth  of  $3,006,944.49  (B.  3703).  A  year  later 
TJ.S.  became  a  common  carrier  under  292.5.  At  the  re¬ 
opened  hearing  U.S.’  president  testified  that  no  changes 
had  occurred  in  its  plans  for  operation  if  it  should  be  cer¬ 
tificated  (R.  2908).  Its  net  worth  was  then  $1,123,310.11  (R. 
5057) ;  by  March  31, 1949  its  net  worth  had  fthrnnlr  further 
to  $815,752.26  (R.  5081),  and  by  June  30,  1949,  to  $713,- 
145.85.1  At  the  time  of  the  reopened  hearing  U.S.  was  not 
operating  any  airplanes  of  its  own  and  had  only  five 
airplanes  on  lease  from  the  army  (R.  4711).  The  cost  of 

^ ...  '  4'  t '  X  .  .4  j. , 

1  It  ia  Interesting  to  note  that  die  supplement  to  Respondent’s  brief,  which  is 
relied  upon  to  show  that  the  intervenors  “are  now  making  profits  on  their 
operations”  (U.  S.’  brief,  p.  8)  actually  shows  that  U.  S.’  net  worth  after'less 
than  one  year  of  certificated  operations  had  dwindled  to  only  $294,862.03,  of 
which  $89,497.13  in  “assets”  apparently  represented  its  expenses  in  — its 
temporary  certificate. 
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the  type  aircraft  which  U.  S.  proposed  to  use  ran  from 
$100,000  to  $240,000  each  in  1946,  when  prices  on  aircraft 
were  much  lower.  Under  such  circumstances  (where  enor¬ 
mous  deficits  had  been  incurred)  the  Board  could  not  reason¬ 
ably  refuse  to  examine  carefully  the  plans,  organizations 
and  financial  resources  of  the  intervenors  in  the  light  of  the 
evidence  adduced  at  the  reopened  hearing  {Arizona-New 
Mexico  case,  9  C.A.B.  85,  95  (1948). 

Respondent’s  counsel  say  that  “The  immediate  need  for 
additional  financing  has  not  been  established”,  and  argue 
that  there  is  not  going  to  be  any  “overnight”  development 
of  the  one  billion  ton-mile  potential  and  that  there  will  be 
“a  continuing  and  augmented  growth  in  traffic”  (Respond¬ 
ent’s  brief,  p.  94).  Respondent’s  counsel  give  no  indica¬ 
tion  as  to  how  many  years  it  would  take  that  “continuing 
and  augmented  growth”  to  reach  the  one  billion  ton-mile 
level.  Respondent’s  counsel  forget  the  earlier  premises  of 
their  argument  to  the  effect  that  there  is  an  immediate  po¬ 
tential  of  one  billion  ton-miles  and  that  radical  changes 
will  have  to  be  made  in  the  operations  of  the  intervenors 
as  compared  to  their  292.5  operations,  such  as  will  produce 
intensive  development  at  demand  points,  etc.,  all  of  which 
takes  money  as  citations  by  Respondent’s  counsel  are  sup¬ 
posed  to  show. 

Another  very  curious  about-face  by  Respondent ’s  counsel 
will  be  found  at  page  95  of  their  brief.  There  it  is  said : 

“.  .  .  it  should  be  noted  that  the  prior  losses  reflected 
heavy  developmental  expenditures  for  putting  equip¬ 
ment  into  operation,  training  personnel,  selling  the 
service,  etc.  none  of  which  would  continue  at  the  same 
high  levels  as  the  businesses  matured ”  (italics  added). 

That  admission  by  Respondent’s  counsel  completely  de¬ 
molishes  all  arguments  that  the  292.5  operations  were  not 
representative  of  the  results  to  be  expected  under  certifi¬ 
cated  operations.  That  statement  admits  that  the  findings 
that  “the  efforts  of  the  property-only  carriers  were  directed 
at  ‘holding  their  own’  in  the  market”,  that  they  were  “at- 


tempting  to  conserve  capital  until  the  case  was  decided”, 
that  “they  made  no  appreciable  effort  to  develop  new  traffic 
pending  determination  of  their  applications,”  and  that  their 
efforts  were  hampered  because  they  could  not  get  necessary 
capital  (Respondent’s  brief,  p.  43)  were  all  pure  fiction 
with  no  rational  foundation.  If  the  intervenors  do  not  need 
new  capital  upon  certification,  why  did  they  so  desperately 
need  it  in  their  292.5  operations?  If  the  intervenors  were 
attempting  to  conserve  capital  and  making  no  appreciable 
effort  to  develop  new  traffic,  how  can  it  be  said  that  their 
losses  reflected  heavier  developmental  expenses  in  selling 
their  services  than  will  be  necessary  under  certificated  op¬ 
erations?  Such  admissions  by  Respondent’s  own  counsel 
are  the  clearest  refutation  possible  of  the  Board’s  conten¬ 
tion  that  the  292.5  operations  were  not  representative. 

Furthermore,  the  admissions  above  also  demonstrate  con¬ 
clusively  the  lack  of  rational  basis  for  the  entire  Opinion. 
The  whole  theory  of  the  decision  was  that  the  certification 
of  the  applicants  would  inject  something  new  and  different 
into  the  air  freight  picture.  A  tremendous  potential  was 
built  up  on  that  assumption,  and  historical  data  were  thrown 
out  the  window  because  “mere  statistical  projections”  were 
inadequate,  the  Board  said,  to  even  give  a  glimpse  of  the 
radically  changed  picture  which  allegedly  would  result 
from  the  certification  of  the  four  intervenors.  The  theory 
was  that  the  intervenors  would  revolutionize  the  air  freight 
industry.  But  when  it  becomes  necessary  for  the  Respond¬ 
ent’s  counsel  to  attempt  to  support  the  Board’s  decision, 
it  is  found  that  is  not  true  at  alL  Surely  it  was  arbitrary 
and  capricious  for  the  Board  to  refuse  to  consider  a  large 
body  of  the  most  substantial  and  reliable  evidence  of  rec¬ 
ord,  and  the  Opinion  and  Order  ought  therefore  to  be  set 
aside  by  this  Court. 
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CONCLUSION 

It  is  respectfully  submitted  that  the  Opinion  and  Order 
of  the  Board  are  unlawful  for  the  reasons  set  forth  here¬ 
inabove  and  in  Eastern’s  original  brief,  and  that  the  case 
should  be  remanded  to  the  Board  for  further  proceedings 
consistent  with  this  Court ’s  opinion. 

Respectfully  submitted, 

E.  Smythe  Gambrell, 

W.  Glen  Harlan,  ' 

Charles  A.  Mote,  Jr. 

825  Citizens  &  Southern 
National  Bank  Building, 
Atlanta  3,  Georgia 

Attorneys  for 
Eastern  Air  Lines,  Inc. 


Gambrell,  Harlan  &  Barwick, 
825  Citizens  &  Southern 
National  Bank  Building, 
Atlanta  3,  Georgia. 

Of  Counsel. 

March  24,  1951 
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RESTATEMENT  OF  QUESTION 

As  applied  to  this  review  Intervenor,  Slick  Airways,  Inc.,* 
the  question  presented  should,  in  its  opinion,  be  restated 
as  follows: 

Does  the  record  support  by  substantial  evidence  the 
decision  of  the  Civil  Aeronautics  Board  to  award  to 
Slick  Airways,  Inc.  a  temporary  five-year  certificate 
of  convenience  and  necessity  as  a  transcontinental  car¬ 
rier  of  air  freight? 


•  Slide  Airways,  Inc,  an  intervenor  here,  was  an  applicant  before  the  Board 
and  was  generally  so  referred  to  there.  On  the  other  hand,  the  petitioners  here 
were  intervenors  before  the  Board  and  were  generally  so  referred  to.  To  avoid 
confusion,  we  refer  to  the  petitioners  here  as  the  “review  petitioners”  or  the 
“passenger  airlines”  and  to  Slick  Airways,  Inc  as  “Slide  Airways”  or  “inter¬ 
venor”.  The  Civil  Aeronautics  Board  is  sometimes  referred  to  as  the  “Board”. 
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IN  THE 


United  States  Court  of  Appeals 

% 

Fob  the  District  op  Columbia  Circuit 


American  Airlines,  Inc.,  Petitioner,  No.  10,374;  Trans¬ 
continental  &  Western  Am,  Inc.,  Petitioner,  No. 
10,387;  Eastern  Airlines,  Inc.,  Petitioner,  No.  10,388; 
United  Am  Lines,  Inc.,  Petitioner,  No.  10,437 ;  Branifp 
Airways,  Inc.,  Petitioner,  No.  10,439;  Chicago  and 
Southern  Am  Lines,  Inc.,  Petitioner,  No.  10,440;  Delta 
Am  Lines,  Inc.,  Petitioner,  No.  10,441 ;  Northwest  Air¬ 
lines,  Inc.,  Petitioner,  No.  10,442, 


v. 

Civil  Aeronautics  Board,  Respondent;  Airnews,  Inc., 
Flying  Tiger  Line,  Inc.,  Slick  Am  ways,  Inc.,  U.  S.  Air¬ 
lines,  Inc.,  Intervenobs. 


BRIEF  OF  SLICE  AIRWAYS,  INC.,  INTERVENOR 


PREFACE 

Slick  Airways,  Inc.,  was  one  of  the  successful  applicants 
in  the  Air  Freight  Case  (Civil  Aeronautics  Board  Docket 
No.  810,  et  dL.)  and  is  an  intervenor  in  the  above  styled  re¬ 
view  proceedings. 

The  purpose  of  this  brief  is  simply  to  help  demonstrate 
that,  as  applied  to  the  certification  of  Slick  Airways,  there 
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can  be  on  this  record  no  serious  question  about  the  Board’s 
ultimate  finding  of  the  public  convenience  and  necessity  of 
the  service,  or  of  the  fitness,  willingness,  and  ability  of  the 
carrier.  In  fact,  the  showing  as  to  both  was  so  clear  and 
so  overwhelming  that  any  other  finding  would  have  made 
the  whole  proceeding  a  plain  travesty. 

COUNTER  STATEMENT  OF  THE  CASE 

As  we  shall  see,  the  review  petitioners’  repeated  asser¬ 
tions  as  to  lack  of  necessary  findings  and  lack  of  support¬ 
ing  evidence  will  not  stand  up  in  the  face  of  analysis  of 
the  Board’s  opinion  and  of  the  evidence  in  support  thereof. 

First,  however,  a  more  accurate  statement  of  what  the 
record  does  disclose  as  to  the  history  of  air  freight  and  of 
the  birth  and  growth  of  Slick  Airways,  would  seem  to  be 
in  order,  as  a  proper  setting  for  this  Court’s  limited  review 
of  the  policy  decision  made  by  the  Civil  Aeronautics  Board 
in  this  case. 


Air  Freight — A  New  Business 

There  were,  of  course,  a  few  early  abortive  efforts  at  the 
carriage  of  property  by  air  by  a  few  of  the  passenger  air¬ 
lines,  and  air  express  admittedly  dates  back  to  1927.1 
With  a  few  minor  experimental  exceptions  in  the 
very  early  days,  the  air  express  traffic  carried  by  the  air¬ 
lines  has  always  been  generated,  billed,  and  handled  on  the 
ground  by  the  Railway  Express  Agency.2  As  the  name 
implies,  it  was  the  business  of  the  Express  Agency,  carried 
by  the  airlines.  Whatever  the  reason  for  it,  and  many  have 
been  assigned,  air  freight  (as  distinguished  from  air  ex¬ 
press  carried  almost  exclusively  in  the  baggage  compart¬ 
ments  of  passenger  planes)  experienced  little  or  no  develop- 

1 1  App.  232-33;  V  App.  3411;  VI  App.  4150-51.  This  method  of  designat¬ 
ing  the  volume  and  page  of  the  printed  Joint  Appendix  will  be  used  throughout. 
References  to  portions  of  the  Air  Freight  Case  record  not  included  in  the  printed 
Appendix  will  be  designated  “AFC  Rec.  - .” 

2  VI  App.  4156-57. 
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ment  between  1927  and  1946.8  Parenthetically,  as  late  as 
1941,  nnder  the  tariffs  on  file  with  the  Board,  it  cost  more 
for  a  man  to  send  his  wife  a  pair  of  shoes  from  New  York 
to  Miami  by  air  than  to  send  the  wife  herself.4  True  it  is 
that  for  a  few  years  just  prior  to  1946,  the  certificated 
passenger  carriers  were,  like  others,  concentrating  on  onr 
Nation’s  part  in  the  Second  World  War.  Yet,  the  fact 
remains  that  practically  no  air  freight,  as  distinguished 
from  air  express,  had  been  developed  by  the  certificated 
carriers  before  the  Second  World  War,  and  that  even  after 
this  war,  most  of  these  carriers  did  little  or  nothing  about 
“trucking”  by  air  until  after  the  non-certificated  freight 
carriers  had  begun  to  prove  the  business  and  had  filed  their 
applications  for  certificates  of  convenience  and  necessity.5 


8  III  App.  1638-39;  V  App.  3563-66;  VTII  App.  5413-29;  Exh.  SA  54,  pp. 
1-2,  AFC  Rec.  14829-31.  The  restrictions  surrounding  the  limited  type  of  freight 
service  belatedly  offered  by  the  passenger  carriers  are  illustrated  by  the  terms 
and  conditions  of  shipment  quoted  in  the  filed  tariffs  of  such  carriers.  For 
example,  some  typical  conditions  were: 

“(1)  A  package,  piece,  or  bundle  weighing  in  excess  of  200  pounds  or  hav¬ 
ing  dimensions  greater  than  20  by  24  by  44  inches  will  be  acceptable 

only  when  advance  arrangements  have  been  made  with  the  carrier; 

•  •  • 

"(3)  The  carrier  reserves  the  right  to  accept  shipments  for  transportation 
subject  to  the  availability  of  suitable  equipment  and  to  available 
space  after  the  accommodation  of  air-mail,  passenger  and  air  ex¬ 
press”  (Emphasis  ours)  V  App.  3565-66. 

4  Colonial  Airlines,  Inc.,  Atlantic  Seaboard  Operations,  4  C.  A.  B.  392  (1943), 
4  C.  A.  B.  552  (1944),  4  C.  A.  B.  633  (1944)  (Rec.  20,  1880). 

5  The  relative  lack  of  interest  of  the  passenger  carriers  in  air  freight  prior 
to  the  latter  part  of  1946,  has  also  been  expressly  recognized  by  a  completely 
independent  source,  namely  the  U  S.  Department  of  Commerce,  which  has  as¬ 
signed  as  one  of  the  reasons  for  the  phenomenal  growth  of  the  freight  carrier, 
the  following: 

“The  relative  disinterestedness  of  the  scheduled  air  lines  during  the  first 
part  of  1946  in  air  freight  as  a  revenue  producer.”  (U.  S.  Department  of 
Commerce  pamphlet,  “The  Development,  Operation,  and  Regulation  of  the 
Non-Scheduled  Air  Carrier,”  May  26,  1947,  p.  2.) 

The  same  factual  situation  was  recognized  in  an  earlier  report  by  the  same 
department: 

“Until  recently,  cargo  services  received  relatively  little  emphasis  from  the 
air  transport  industry.  Prior  to  the  war,  air  rates  were  so  high  that  the 
service  attracted  only  a  few  specialized  types  of  shipments — generally  of 
small  size,  relatively  high  value,  and  a  high  degree  of  shipping  urgency.” 
(U.  S.  Department  of  Commerce,  “Industry  Report  on  Domestic  Transpor¬ 
tation,”  October-November  1946,  p.  5.) 
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The  first  passenger  carrier  air  freight  tariff  was  not 
effective  until  October  1944,®  the  second  in  July  1945, 7  the 
third  in  J anuary  1946,®  the  fourth  in  February  1946,®  and 
all  of  the  rest  well  after  Slick’s  application  for  certifica¬ 
tion  in  March  1946.10  Besides,  air  freight  was  not  signifi¬ 
cant  enough  to  call  for  separate  reporting  to  the  Civil 
Aeronautics  Board  until  after  July  1945, 11  and  then  only 
1,259,908  ton  miles  of  air  freight  were  reported  by  all  the 
certificated  carriers  in  that  year.12 

The  year  1946  saw  the  advent  of  most  of  the  new  car¬ 
riers  from  whom  the  successful  applicants  in  this  proceed¬ 
ing  were  selected.  From  virtually  a  standing  start,  that 
group  carried  approximately  27,000,000  ton  miles  of  freight 
in  1946,  and  45,299,885  ton  miles  in  1947.18  The  passenger 
carriers,  all  sixteen  of  them,  carried  13,969,227  ton  miles 
in  1946,  and  38,870,698  in  1947.  Slick  Airways  alone  car¬ 
ried  11,198,322  in  1946  and  21,937,083  in  1947.14  In  a  brief 
two  years  air  freight  ton  mile  volume  reached  a  level  which 
air  transportation  as  a  whole  attained  only  in  1941,  its  six¬ 
teenth  year. 

In  1948  the  industry  total  went  to  116,000,000  of  which 
the  passenger  carriers  carried  approximately  70,500,000 
and  the  independents  some  45,500,000.  Individual  com¬ 
panies  among  the  independents  continued  to  grow  (Slick 
Airways  still  led  the  field  with  26,500,000  ton  miles15) 
but  the  number  of  companies  had  declined.  Many  had  gone 
out  of  business  as  the  result  of  the  long  delay  in  the  deci¬ 
sion  of  the  Air  Freight  Case  and  of  the  losses  which  they 

8 1  App.  431. 

7 1  App.  450. 

8 1  App.  443. 

9 1  App.  455. 

10 1  App.  440,  444,  446,  447,  448,  449. 

11 1  App.  234. 

12  Exh.  SA-54,  p.  2,  AFC  Rec.  14831. 

18  Stipulated  reports  of  carriers  to  C.  A.  B.  (VUI  App.  5413,  5447,  5535-5601 ; 
VH  App.  4967-4968,  4849-4960,  4991,  4838,  5050-5106). 

*  Ibid. 

™  Ibid. 
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had  incurred  in  a  rate  war  which  had  been  finally  halted 
by  the  Board  in  July  of  1948  at  the  urgent  request  of  the 
independents  and  over  the  vigorous  protest  of  the  passen¬ 
ger  carriers.1* 

An  appalling  commentary  on  the  ability  of  the  passenger 
carriers  (who  claim  to  have  been  in  the  business  of  “prop¬ 
erty”  carriage  for  over  twenty  years)  to  go  forward  with 
the  air  freight  business,  lies  in  the  simple  fact  that  Slick 
Airways,  starting  from  scratch  in  March  1946,  was,  at  the 
end  of  a  little  more  than  twenty  days  of  operation,  carrying 
more  freight  than  any  other  air  carrier,  certificated  or  non- 
certificated,  and  Slick  Airways  continued  to  carry  more 
freight  than  any  carrier  in  the  business  through  every 
single  month  of  1946,  1947,  and  1948,  except  the  last  two 
or  three  months  of  1948. 

The  figures  plainly  show  that  the  certificated  passenger 
carriers  were  not  only  reluctant  converts  to  air  freight, 
but  that  their  freight  operations  were  greatly  advantaged 
by  the  tremendous  impetus  which  the  freight  carriers  gave 
to  the  growth  of  the  business.17  The  imagination,  know¬ 
how,  and  want-to  which  the  freight  carriers  brought  to  the 
business,  their  selling  programs  and  their  services  stirred 
the  enthusiasm  and  enlisted  the  support  of  the  American 
business  world  to  an  extent  which  the  passenger  airlines 
would  never  have  been  able  to  achieve. 

The  Place  of  Slick  Airways  in  This  New  Business 

Slick  Airways,  Inc.  was  conceived  in  late  1945  and  organ¬ 
ized  in  early  1946  by  men  who  had  recently  seen  and  helped 
to  demonstrate  the  possibilities  of  property  transport  by 
air  by  our  Armed  Forces  all  over  the  world.18  They  started 
with  ten  surplus  C-46  aircraft,  space  at  an  abandoned  air 
field  (Alamo  Field,  San  Antonio,  Texas),  and  a  handful  of 
pilots  and  mechanics  with  similar  war-time  experience  and 

19  Air  Freight  Rate  Investigation,  9  C.  A.  B.  340  (1948). 

171  App.  510,  H  App.  1458. 

1»V  App.  3403. 
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with  the  same  faith  and  hope  that  domestic  air  freight  by 
freight  carriers  in  freight  planes  oonld  be  built  into  a  self- 
sustaining  public  service  business.19 

The  first  revenue  flight  of  Slick  Airways  was  on  March 
4, 1946,  pursuant  to  a  contract  with  Time  Magazine,  calling 
for  the  shipment  of  that  magazine  from  Chicago  to  certain 
points  in  Texas  so  that  Texas  readers  would  receive  the 
magazine  on  the  same  day  as  Chicago  area  readers.  With¬ 
in  a  year  and  a  half  thereafter,  Slick  Airways  was  hauling 
freight  transcontinental^  and  North-South  at  the  rate  of 
over  2,000,000  ton  miles  per  month.20  At  the  time  of  the 
reopened  hearing  in  December  1948,  Slick  was  operating 
eighteen  C-46  planes  (of  which  seven  were  leased  from  the 
Air  Forces)  and  had  three  additional  C-46s  (also  leased 
from  the  Air  Forces)  in  the  process  of  modification,21 
which  were  subsequently  placed  in  service,  substan¬ 
tially  increasing  the  number  of  schedules  operated. 
Of  the  plane  types  which  have  been  available  to  date,  the 
C-46  has  proven  to  be  one  of  the  best,  if  not  the  best,  freight 
plane.  Slick  Airways  has  made  good  use  of  its  compara¬ 
tively  low  operating  costs,  its  184  mile  per  hour  speed,  its 
large  doors  (approximately  8'  x  6%'  x  5%') ,  its  2,500  cubic 
feet  capacity,  and  its  10,200  to  12,500  pound  pay  load 
capacity.22 

As  the  record  showed,  Slick  Airways  had  performed  its 
own  conversion  job  on  the  C-46s  and  became  one  of  the  few 
air  lines  to  hold  a  type  certificate  for  licensing,  a  permit 
usually  issued  by  the  Civil  Aeronautics  Administration 
only  to  aircraft  manufacturers.28  The  record  further 
showed : 

Slick  Airways  had  been  the  first  carrier  to  apply  for  cer¬ 
tification  as  a  freight  air  line  on  a  flexible  route  basis.24 

18  V  App.  3617-18. 

»  VII  App.  4984. 

21 IV  App.  2834-35. 

22  V  App.  3630-31,  3659. 

2*  V  App.  3618. 

2*1  App.  150-159,  567. 
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Slick  Airways  had  been  one  of  the  first,  if  not  the  first, 
air  freight  line  to  establish  its  own  complete  maintenance 
and  overhaul  system.28 

Slick  Airways  required  two  Air  Transport  Bated  pilots 
in  each  plane,26  as  compared  with  the  passenger  lines’  re¬ 
quirement  of  one  such  pilot  and  a  co-pilot. 

Slick  Airways  had  been  one  of  the  first  to  develop  and 
equip  a  fleet  of  planes  with  fibre-glass  insulation  and  a 
dry  ice  cooling  system,  and  also  developed  and  installed  a 
fuselage  sprinkler  system  to  cool  planes  while  refueling  in 
the  summer.27 

Slick  Airways  had  been  the  first  all-freight  carrier  to 
file  a  common  carrier  tariff.28 

Slick  Airways  had  been  the  first  all-freight  line  to  have 
its  own  nation-wide  leased  teletype  service,  coordinating 
flight  and  space  control  for  shipping  throughout  the 
country.28 

Slick  Airways  had  been  the  first  carrier,  certificated  or 
non-certificate d,  passenger  or  freight,  to  carry  1,000,000 
ton  miles  of  air  freight  per  month  (1,474,691  ton  miles  in 
August  1946),  the  first  to  carry  2,000,000  ton  miles  per 
month  (2,034,035  ton  miles  in  October  1946),  and  the  first 
and  only  carrier  in  the  period  covered  by  the  record  to 
carry  3,000,000  ton  miles  per  month  (3,000,964  ton  miles 
in  May  1948). 80 

Slick  Airways  had  consistently  been  the  lowest  cost  oper¬ 
ator  in  the  business.81 

Slick  Airways  had  established,  for  the  benefit  of  all  its 
employees,  an  employee  group  insurance  plan,  providing 
accident,  health,  hospitalization,  and  life  insurance  benefits, 

25  V  App.  3637. 

2®  V  App.  3632-33. 

27  v  App.  3638-39. 

28  VII  App.  4681. 

2»  HI  App.  1858-59. 

80  Stipulated  reports  of  carriers  to  C.  A.  B. 

81  Air  Freight  Rate  Investigation,  9  C.  A.  B.  340  (1948) ;  stipulated  reports  of 
carriers  to  C.  A.  B. 
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one-third  of  the  premiums  therefor  being  paid  by  the 
Company.32 

While  the  total  number  of  employees  naturally  varied 
with  growth  and  business  conditions,  Slick  Airways  had  a 
firm  organization  of  approximately  750  employees,33  a 
group  well  known  throughout  the  industry  for  their  ability, 
experience  and  morale. 

Slick  Airways  had  the  sales  force  and  operational  expe¬ 
rience,  best  demonstrated  on  the  record  by  the  fact  that  it 
has  hauled  considerably  more  freight  at  lower  cost  (with 
substantially  higher  load  factors  and  appreciably  better 
utilization)  than  any  other  carrier  in  the  business.34 

Slick  Airways  had  raised  from  private  investors,  and 
without  any  public  offering,  approximately  $3,000,000  of 
capital  and  had  the  ability  to  obtain  necessary  additional 
capital  as  needed.35 

The  testimony  of  Earl  Slick,  President  of  Slick  Airways, 
given  in  late  1946  was  just  as  applicable  when  this  case 
was  decided  by  the  Board,  and  is  just  as  applicable  today, 
as  when  given. 

“We  do  not  mean  to  say  that  we  are  the  only  con¬ 
tributor  to  this  rapidly  growing  industry,  or  the  only 
one  qualified  to  go  ahead  in  it,  or  that  we  have  mas¬ 
tered  all  of  the  problems  of  the  business.  What  we  do 
say,  with  all  modesty,  is  that  no  one  has  exhibited  any 
more  interest,  has  done  any  more  to  place  air  freight 
in  the  position  of  an  accepted  transportation  medimn, 
or  has  better  training  and  experience  for  the  job 
ahead.”33 

Major  Policy  Question  Before  the  Civil  Aeronautics  Board 

In  the  Air  Freight  Case  the  Civil  Aeronautics  Board  had 
before  it,  for  the  first  time  in  aviation,  air  carriers  of  a 

82  V  App.  3627-28. 

88  2d  Reg.  report  of  Slick  Airways  to  C.  A.  B.  for  2d  qtr.  1948;  AFC  Rec. 
39,950. 

34  Stipulated  reports  of  carriers  to  C.  A.  B.;  Air  Freight  Rate  Investigation, 
9  C.  A.  B.  340  (1948). 

88  VII  App.  4672-76. 

««  AFC  Rec.  1293. 
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new  kind  seeking  the  necessary  pnblic  recognition  and  au¬ 
thority  to  go  forward  with  a  new  large-scale  pnblic  service 
on  a  self-snstaining  basis.  The  Board  obviously  had  a 
major  policy  decision  to  make,  namely : 

Whether  to  leave  the  further  development  of  air 
freight  exclusively  to  the  certificated  passenger  car¬ 
riers,  as  a  kind  of  sideline  to  be  developed  at  their 
convenience,  or  whether  to  certificate  also  a  limited 
number  of  freight-only  carriers,  who  were  largely  re¬ 
sponsible  for  the  development  of  the  business  to  date 
and  who  were  ready,  willing,  and  able  to  undertake  its 
further  development  promptly  and  without  any  subsidy 
in  the  form  of  mail  or  passenger  carriage  authori¬ 
zation? 


The  interest  of  the  public  in  the  further  development  of  air 
freight,  as  related  to  our  commerce  and  national  defense, 
had  to  be  the  primary  consideration  of  the  Board  in  deter¬ 
mining  all  the  subsidiary  elements  of  that  underlying 
question. 


Procedure  Before  the  Board 

If  there  is  one  thing  the  disparaging  perfectionists  can¬ 
not  complain  of  upon  this  review,  it  is  lack  of  due  process. 
In  fact,  the  process  accorded  to  the  passenger  carrier  inter- 
venors  in  the  Air  Freight  Case  was  so  extensive  and  so 
drawn  out  that  it  almost  amounted  to  a  denial  of  due  proc¬ 
ess  to  the  applicants.  Slick  Airways’  application  for  a 
certificate  of  convenience  and  necessity  was  filed  on  March 
22,  1946,  but  was  not  granted  until  August  2,  1949,  almost 
three  and  one-half  years  later.  While  there  is  no  need  now 
to  pursue  the  chronological  details,  it  should  be  noted  in 
passing  that  between  the  applications  and  the  final  decision 
in  the  Air  Freight  Case,  the  passenger  carriers,  intervenors 
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in  that  proceeding,  had  the  benefit  of  the  following  major 
steps : 

1.  A  prehearing  conference  and  report  thereon  as  well  as 
an  opportunity  to  file  exceptions  to  the  report; 

2.  Several  thousand  pages  of  exhibit  materials; 

3.  Thirty-five  days  of  oral  testimony  at  the  first  hearing 
before  the  Board’s  Examiners; 

4.  Hundreds  of  pages  of  briefs  to  the  Examiners; 

5.  A  detailed  Examiner’s  report  recommending  certifi¬ 
cation  of  six  air  freight  carriers,  including  one  more  or  less 
local  carrier; 

6.  Exceptions  to  the  Examiner’s  report  and  supporting 
briefs ; 

7.  Regular  and  recurring  operating  and  financial  reports 
of  applicants  and  intervenors ; 

8.  Five  days  of  original  oral  argument  before  the  Board; 

9.  Several  hundred  pages  of  exhibits  for  the  reopened 
hearing; 

10.  Eight  days  of  oral  testimony  at  the  reopened  hear¬ 
ing  before  the  Board’s  Examiners; 

11.  Briefs  to  the  Board  on  the  evidence  taken  at  the  re¬ 
opened  hearing ; 

12.  A  lengthy  tentative  opinion  by  the  Board,  certificat¬ 
ing  four  all-freight  carriers,  including  the  one  local  carrier ; 

13.  Exceptions  to  tentative  opinion  and  briefs  to  the 
Board  in  support  thereof; 

14.  Three  days  of  final  oral  argument  before  the  Board; 
and 

15.  The  Board’s  final  decision, 

all  adding  up  to  a  record-making  record  of  43,582  pages, 
6,068  of  which  are  contained  in  the  eight  volumes  of  printed 
appendix. 
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It  would  be  difficult  to  conceive  of  a  more  thoroughly  or 
maturely  considered  administrative  agency  proceeding  or 
one  in  which  all  the  requirements  of  due  process  (except 
possibly  that  of  a  prompt  decision  due  the  applicants) 
were  more  carefully  observed. 

STATUTES  INVOLVED 

All  of  the  statutory  provisions  referred  to  by  this  inter- 
venor  are  included  in  the  briefs  or  appendices  of  briefs  on 
behalf  of  other  parties,  and  accordingly  are  not  repeated 
in  this  brief. 


SUMMARY  OF  ARGUMENT 

There  could  hardly  be  a  better  example  of  administra¬ 
tive  agency  action  which  should  not  be  disturbed  upon 
review  than  the  decision  of  the  Civil  Aeronautics  Board 
in  the  Air  Freight  Case. 

First,  the  industry  involved,  air  freight,  was  new  and 
dynamic;  and  the  question  presented,  namely,  whether  to 
leave  this  business  exclusively  in  the  hands  of  the  already 
certificated  passenger  carriers  or  to  certificate  also  a  few 
freight-only  carriers,  was  primarily  a  policy  determination 
to  be  made  by  the  Civil  Aeronautics  Board  as  the  statutory 
and  experienced  guardian  of  the  public  interest  in  such 
matters. 

Second,  in  the  light  of  the  problem  presented  and  the 
record,  the  Board  certainly  reached  a  reasonable  conclusion 
in  certificating  two  transcontinental  all-freight  carriers  and 
in  naming  Slick  Airways  as  one  of  the  two.  While  the  wis¬ 
dom  of  the  decision  is  not  subject  to  review,  the  point  is 
that  it  was  clearly  not  unreasonable,  arbitrary,  or 
capricious  for  the  Board  to  decide  on  this  record  that 
new  blood  was  needed  for  the  rapid  and  full  development 
of  an  industry  so  important  to  our  commerce  and  national 
defense  and  that  the  carrier  which  had  done  the  most  thus 
far  and  which  held  the  greatest  promise  for  the  future 
should  supply  at  least  a  part  of  such  new  blood. 
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Third,  the  Board  was  well  within  its  statutory  authority 
in  considering  the  policy  declaration  of  the  Civil  Aeronau¬ 
tics  Act  in  making  its  public  convenience  and  necessity 
determinations,  and  in  issning  temporary  five-year  certifi¬ 
cates.  The  Act  and  the  decisions  of  this  Conrt  leave  no 
doubt  about  either  half  of  this  proposition. 

Fourth,  it  would  be  diffifficult  indeed  to  conceive  of  a 
more  maturely  or  a  more  fairly  considered  case.  The  rec¬ 
ord  was  almost  three  and  one-half  years  in  the  making  and 
due  process  was  accorded  to  the  passenger  carrier  inter- 
venors  almost  to  the  point  of  a  denial  to  the  applicants. 
Loose  assertions  (based  largely  on  distorted  excerpts  from 
the  Board’s  opinion)  to  the  contrary  notwithstanding, 
analysis  of  the  Board’s  very  thorough  opinion  will  show 
that  it  made  all  the  necessary  findings  which,  in  turn,  were 
supported  by  substantial  evidence. 

Lastly,  on  the  basis  of  the  foregoing  and  under  settled 
rules  of  judicial  review  of  administrative  action,  there  is, 
in  common  justice,  nothing  left  for  the  Court  to  do  but  to 
commend  the  Civil  Aeronautics  Board  on  a  job  well  done  in 
the  performance  of  its  statutory  responsibilities. 

ARGUMENT 

L  In  the  Light  of  the  Record  the  Board’s  Decision  to 
Certificate  Slick  Airways  Was  Preeminently  a  Reason¬ 
able  One. 

The  applications  filed  with  the  Board  by  Slick  Airways 
and  the  other  new  freight  carriers  posed  for  the  Board  a 
wholly  new  type  of  question.  In  the  past,  most  of  the 
problems  with  which  the  Board  had  dealt  had  involved  the 
determination  of  whether  first  or  additional  passenger, 
express  and  mail  service  should  be  inaugurated  into  cer¬ 
tain  points  by  existing  passenger  carriers  and  whether 
such  service  was  sufficiently  required  in  the  public 
interest  to  warrant  the  Board’s  underwriting  it  with  mail 
pay.  Even  the  feeder  line  oases  (in  which  the  Board  deter- 
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mined  to  experiment  with  some  new  regional  passenger 
carriers  offering  local  service)  were  largely  within  the  same 
general  pattern. 

In  the  Air  Freight  Case,  however,  a  different  type  of 
problem  was  presented.  The  applicants  were  rendering, 
first  as  contract  carriers  and  then  under  the  Board’s  exemp¬ 
tion  order,  hereinafter  referred  to,  a  new  type  of  service 
to  localities  which  were  already  receiving  passenger,  ex¬ 
press,  and  mail  service  from  the  passenger  airlines,  and 
these  new  carriers  had  made  considerable  progress  in  the 
development  of  a  demand  for  this  new  service — the  carry¬ 
ing  of  freight,  and  freight  alone,  in  freight  aircraft.  The 
Board,  in  this  case,  had  to  decide : 

(1)  Is  an  air  freight  industry  desirable  in  the  public 
interest? 

(2)  Is  the  early  and  rapid  development  of  this  industry 
desirable  so  that  it  becomes  in  the  public  interest  for  car¬ 
riers  to  attempt  aggressively  to  develop  it? 

(3)  In  the  light  of  the  passenger  carriers’  own  record 
with  air  cargo,  in  the  light  of  the  new  all-freight  carriers 
proven  ability  to  stimulate  the  development  of  this  busi¬ 
ness,  and  in  the  light  of  their  incentive,  lacking  government 
subsidy,  to  build  the  business  and  to  control  costs,  is  it  in  the 
public  interest  to  permit  the  entrance  of  some  all-freight 
carriers  into  the  business  under  a  more  stable  type  of  oper¬ 
ating  authority  than  that  provided  by  temporary  exemp¬ 
tion  order? 

(4)  Would  the  certification  of  a  few  new  all-freight  car¬ 
riers  cause  undue  damage  or  injury  to  existing  carriers, 
or,  on  balance,  would  the  air  transportation  system  be 
better  off  with  or  without  such  new  carriers? 

(5)  What  areas  and  points  should  be  served  by  such 
new  carriers,  keeping  in  mind  that  it  is  important  that 
routes  be  selected  which  will  give  the  best  service  to  the 
public  and  to  the  new  carriers  a  reasonable  chance  of  suc¬ 
cessful  operations? 
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(6)  What  new  freight  carriers  should  be  chosen  to  oper¬ 
ate  such  routes? 

An  analysis  of  the  record  before  the  Board  demonstrates 
that  the  answers  to  these  questions  given  by  the  majority 
of  the  Board  in  their  final  opinion  are  eminently  reasonable. 
Thus,  it  cannot  seriously  be  contended  that  it  was  improper 
for  the  Board  to  decide  that  the  development,  in  fact,  the 
rapid  development,  of  an  air  freight  industry  was  directly 
in  the  national  interest.  The  record  is  replete  with  evi¬ 
dence  of  the  rapid  growth  of  the  business,  the  continuing 
need,  even  the  demand,  for  it  by  shippers,  and  the  real 
possibility  of  economic  self-sufficiency.  Besides,  •  it 
has  always  been  apparent  that  a  fully  developed  air  freight 
industry  operating  a  large  number  of  all-cargo  aircraft 
would  have  important  and  beneficial  effects  on  the  level  of 
business  activity  and  on  the  state  of  preparedness  of  this 
country,  transport-wise,  in  time  of  war. 

Similarly,  it  seems  hard  to  understand,  in  the  light  of 
this  record,  how  the  Board  could  have  reached  any  other 
answer  on  the  third  question,  the  problem  of  whether  or 
not  new  carriers  would  stimulate  and  hasten  the  develop¬ 
ment  of  the  air  freight  business.  It  is  simply  undeniable, 
on  this  record,  that  the  new  carriers  had  furnished  most,  if 
not  all,  of  the  stimulus,  that  the  passenger  carriers 
had  manifested  little  or  no  interest  in  the  business  until 
prodded  into  it  by  the  success  of  the  new  group,  and  that 
even  then  the  passenger  carriers  were  the  beneficiaries  of 
the  promotional  efforts  of  the  new  carriers  insofar  as  their 
own  freight  volume  was  concerned.  Again,  it  was  perfectly 
apparent  that  a  carrier  dependent  for  its  livelihood  almost 
entirely  upon  profits  from  air  freight  would  be  much  more 
likely  to  engage  in  an  aggressive  campaign  to  develop  the 
business  and  to  bring  costs  down  to  levels  which  were  abso¬ 
lutely  necessary  for  profitable  operation  of  a  volume  busi¬ 
ness.  It  would  have  been  strange  indeed  if  the  Board  had 
decided  that  the  business  could  better  be  developed  without 
the  carriers  who,  on  their  own,  had  done  so  much  to  bring 
it  to  the  stage  of  development  which  the  record  discloses. 
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By  the  same  token,  question  4,  relating  to  any  possible 
injury  to  the  passenger  carriers,  could  hardly  have  been 
answered  adversely  to  the  applicants  when  the  record  dem¬ 
onstrated  that  the  passenger  carriers  ’  own  freight  business 
(after  a  slow  start)  had  increased  apace  with  that  of  the 
applicants;  and  further,  as  the  Board  pointed  out  in  the 
first  oral  argument,37  it  has  always  been  difficult  to  see  how 
the  success  or  failure  of  the  passenger  airlines  could  depend 
on  exclusive  rights  to  an  air  freight  business,  the  revenue 
from  which  at  the  time  amounted  to  only  about  3%%  of 
their  passenger  revenue.  The  Board  simply  could  not 
accept  the  argument  made  by  subsidized,  high  cost  pas¬ 
senger  airlines  that  air  freight  must  necessarily  be  a  * ‘los¬ 
ing  business”  when  operated  by  efficient,  single  purpose, 
low  cost  carriers,  such  as  Slick  Airways,  but  that  ‘  ‘  profits  ’ ’ 
from  air  freight,  when  carried  by  the  passenger  carriers, 
were  needed  to  subsidize  the  passenger  business. 

Having  reached  the  conclusion  that  the  public  interest 
required  the  development  of  the  air  freight  business,  that 
independent  new  carriers  could  stimulate  and  aid  this  de¬ 
velopment  without  at  the  same  time  damaging  the  existing 
transportation  system,  the  Board  had  little  choice  but  to 
award  these  new  carriers  certificated  operating  rights  over 
routes  which  they  had  developed  and  which  held  out  the 
prospects  of  freight  traffic  in  sufficient  volume  to  permit 
the  new  companies  to  have  a  real  opportunity  to  operate 
successfully.  The  contention  made  by  the  review  peti¬ 
tioners,  that  the  Board  should  have  ascertained  the  suffi¬ 
ciency  of  the  passenger,  mail,  and  express  service  already 
being  rendered  between  each  pair  of  points  covered  in  the 
new  certificates,  or  that  the  Board  should  have  reviewed 
in  meticulous  detail  the  derelictions  of  the  passenger  car¬ 
riers  in  meeting  the  air  freight  needs  of  the  public  between 
each  pair  of  points,  hardly  merits  reply. 

With  respect  to  question  number  6,  relating  to  the  selec¬ 
tion  of  the  carriers  to  be  certificated,  even  Slick  Airways’ 
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worst  enemy  would  agree  that  once  the  decision  was  made 
to  certificate  some  all-freight  airlines,  Slick  Airways  had 
to  be  the  first  in  line  to  receive  the  honor  in  the  light  of 
its  contribution  to  the  industry  and  of  its  then  apparent 
future  prospects. 

In  the  light  of  the  record,  can  there  be  any  doubt  about 
the  reasonableness  of  the  Boards  decision  to  certificate 
Slick  Airways  ?  v 

n.  The  Board  Was  Well  Within  Its  Statutory  Authority 
(a)  in  Considering  the  Policy  Declarations  of  the  Civil 
Aeronautics  Act  in  Making  Its  Public  Convenience  and 
Necessity  Determinations,  and  (b)  in  Issuing  Tempo¬ 
rary  Five-year  Certificates. 

Apparently  straining  for  some  semblance  of  a  law  ques¬ 
tion  in  this  case,  petitioners  have  not  hesitated  to  lift  a 
sentence  or  two,  or  even  a  word  or  two  here  and  there  out 
of  context  of  the  Board’s  opinion  and  use  them  as  a  basis 
for  claiming  that  the  Board  exceeded  its  statutory  au¬ 
thority.  It  is  easy  enough  to  say  that  because  the  Board 
pointed  out  the  promotional  character  of  the  basic  issue 
involved,  that  it  thereby  became  merely  a  promoter,  or 
that  because  it  made  an  effort  to  envisage  the  shape  of 
things  to  come,  it  ignored  all  evidence  and  forgot  all 
standards.  But  saying  this  hardly  makes  it  so.  In  fact, 
anything  approaching  a  fair  context  consideration  of  what 
the  Board  said  and  did  will  demonstrate  just  the  contrary. 

On  the  ‘ 1  promotional”  question,  here  is  what  the  Board 
actually  said: 

“Nature  of  the  issues — In  view  of  the  contention  which 
has  been  advanced  that  the  factual  evidence  of  record 
is  not  sufficiently  substantial  to  justify  the  certification 
of  any  all-cargo  carriers,  it  is  essential  in  disposing 
of  the  present  case  that  we  keep  in  mind  the  nature  of 
the  basic  issue  involved.  That  issue  is  primarily  pro¬ 
motional  in  character  and  relates  to  developmental 
rather  than  purely  regulatory  purposes.  This  charac¬ 
teristic  of  the  statutory  scheme  serves  to  distinguish 
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the  Civil  Aeronautics-  Board  from  judicial  tribunals 
and  even  from  many  regulatory  bodies.  Thus  the  Civil 
Aeronautics  Board,  in  addition  to  regulatory  functions 
which  are  concerned  with  the  protection  of  the  users 
of  a  public  service,  has  been  entrusted  by  the  Congress 
with  a' major  promotional  and  developmental  responsi¬ 
bility — the  encouragement  and  development  of  a  na¬ 
tional  system  of  air  transportation  which  will  be  ade¬ 
quate  to  the  needs  of  commerce,  the  postal  service  and 
the  national  defense.  ’  ’ 88 


What’s  wrong  with  that  statement?  Is  it  any  different, 
in  substance,  from  what  this  Court  said  in  United  Air  Lines 
v.  Civil  Aeronautics  Board 


“The  development  of  an  adequate  national  system  is 
one  of  the  problems  in  air  transportation  to  which  the 


Civil  Aeronautics  Act  is  addressed.  Because  of  the 
public  interest  in  the  airways,  in  air  commerce  and  in 
air  defense,  the  Government  has  a  function  in  that 
development ,  and  in  our  constitutional  organization 
that  function  is  of  the  legislative  branch.  The  ascer¬ 
tainment  of  the  facts  in  each  particular  phase  of  the 
problem  and  the  application  of  the  legislative  mandate 
to  the  facts  thus  ascertained  are  functions  susceptible 
of  delegation  by  the  legislature.  The  execution  of  the 
legislative  mandate  is,  of  course,  a  responsibility  of 
the  executive.  In  this  development  operation,  the  func¬ 
tion  of  the  judicial  branch  of  government  is  inherently 
limited.”  (Emphasis  ours) 


In  context,  there  is,  of  course,  nothing  startling  about  either 
of  these  statements.  Both  obviously  stem  from  the  declara¬ 
tion  of  policy  contained  in  Section  2  of  the  Civil  Aeronau¬ 
tics  Act,  which  not  only  permits,  but  requires,  the  approach 
taken  by  the  Board  in  this  case : 

“In  the  exercise  and  performance  of  its  powers  and 
duties  under  this  chapter,  the  Board  shall  consider  the 
following,  among  other  things  as  being  in  the  public 

sail  App.  1472-73. 

155  F.  2d  169,  171,  81  App.  D.  C.  89  (C.  A.  D.  C.  1946). 
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interest,  and  in  accordance  with  the  public  convenience 
and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the 
national  defense ; 

(b)  The  regulation  of  air  transportation  in  such 
manner  as  to  recognize  and  preserve  the  inherent  ad¬ 
vantages  of,  assure  the  highest  degree  of  safety  in, 
and  foster  sound  economic  conditions  in,  such  trans¬ 
portation,  and  to  improve  the  relations  between,  and 
coordinate  transportation  by,  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  effi¬ 
cient  service  by  air  carriers  at  reasonable  charges, 
without  unjust  discriminations,  undue  preferences  or 
advantages,  or  unfair  or  destructive  competitive  prac¬ 
tices; 

(d)  Competition  to  the  extent  necessary  to  assure 
the  sound  development  of  an  air-transportation  system 
properly  adapted  to  the  needs  of  the  foreign  and  domes¬ 
tic  commerce  of  the  United  Stales,  of  the  Postal  Serv¬ 
ice,  and  of  the  national  defense ; 

(e)  The  regulation  of  air  commerce  in  such  manner 
as  to  best  promote  its  development  and  safety ;  and 

(f)  The  encouragement  and  development  of  civil 
aeronautics. ’ ’ 40  (Emphasis  ours) 

While  perhaps  the  Board  did  not  have  to  certificate  any 
freight  carriers,  it  did  have  to  recognize  that  the  inherent 
nature  of  the  issue  before  it  was  “primarily  promotional 
in  character”  and  related  to  “ developmental  rather  than 
purely  regulatory  purposes.” 

Passing  to  the  other  straw  seized  upon  by  the  review 
petitioners,  namely,  the  language  of  the  Board  about 
“envisioning  the  shape  of  things  to  come,”  one  has  to  look 
only  to  the  preceding  sentence  of  the  Board’s  opinion  and 

40  52  Stat.  980,  5  2  (1938)  ;  Reorg.  Plan  No.  IV,  5  7,  54  Stat.  1235  (1940)  ;  49 
U.  S.  C.  A.  $  402  (Sapp.  1949). 


“Any  forece 
a  core  of  cei 
venture  is  d 
core  is  lan? 
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As  to  statutory  authority  for  these  temporary  five-year 
certificates,  what  could  be  clearer  than  Section  401  (d)  (2) 
of  the  Civil  Aeronautics  Act? 

“(2)  In  the  case  of  an  application  for  a  certificate  to 
engage  in  temporary  air  transportation,  the  Board 
may  issue  a  certificate  authorizing  the  whole  or  any 
part  thereof  for  such  limited  periods  as  may  he  re¬ 
quired  hy  the  public  convenience  and  necessity,  if  it 
finds  that  the  applicant  is  fit,  willing,  and  able  properly 
to  perform  such  transportation  and  to  conform  to  the 
provisions  of  this  Chapter  and  the  rules,  regulations, 
and  requirements  of  the  Board  hereunder.  ”  44  (Em¬ 
phasis  ours) 

Incidentally,  all  successful  applicants  prayed  in  the  alter¬ 
native  for  a  temporary  certificate.48 

After  all,  there  is  certainly  nothing  new  or  unusual  about 
temporary  certification  of  air  carriers.  The  certificates  for 
all  the  routes  of  the  feeder  airlines 48  and  for  most  of  the 
international  routes47  have  been  on  a  temporary  basis, 
ranging  from  three  to  seven  years.  That  fact  brought  forth 
at  the  last  argument  before  the  Board,  the  most  amazing 
contention  of  all  (still  pursued  by  at  least  one  review  peti¬ 
tioner)  namely,  that  it  is  all  right  for  the  Board  to  issue 
to  a  passenger  carrier  a  temporary  certificate  underwritten 
by  the  taxpayers  in  the  form  of  mail  pay  authorization  but 
not  to  a  freight-only  carrier  who  is  willing  to  depend  upon 

**52  Stat  987,  5  401(d)(2)  (1938);  Reorg.  Plan  No.  IV,  5  7,  54  Stmt  1235 
(1940);  49  U.  S.  C.  A.  5481(d)(2)  (Sapp.  1949). 

« I  App.  131,  142,  157,  163. 

*•  Continental  Air  Lines,  Inc.,  Texas  Air  Service,  4  C  A.  B.  478  (1943); 
Service  in  the  Rocky  Mountain  States  Area,  6  C.  A.  B.  695  (1946) ;  The  Florida 
Case,  6CA.B.  765  (1946) ;  West  Coast  Case,  6CA.B.  961  (1946) ;  New 
England  Case,  7  C  A.  B.  27  (1946);  Texas-0 klahoma  Case,  7  C.  A.  B.  481 
(1946) ;  North  Central  Case,  7  C.  A.  B.  639  (1946) ;  Southeastern  States  Case, 
7  C.  A.  B.  863  (1947) ;  Great  Lakes  Area  Case,  8  C.  A.  B.  360  (1947) ;  Missis¬ 
sippi  Valley  Case,  8C.A.B.  726  (1947)  ;  Arizona-New  Mexico  Case,  9  C.  A.  B. 
85  (1948)  ;  Middle  Atlantic  Area  Case,  9C.A.B.  131  (1948). 

*7  Northeast  Airlines,  Inc.,  North  Atlantic  Route  Case,  6  C.  A.  B.  319  (1945)  ; 
Pan  American  Airways,  Inc.,  North  Atlantic  Route  Amendments,  7  C.  A.  B. 
133  (1946);  Northwest  Airlines,  Inc.,  Pacific  Case,  7  C.  A.  B.  209  (1946); 
American  Overseas  Airlines,  Inc.,  South  Atlantic  Routes,  7CA.B,  285  (1946) ; 
Pacific  Northwest- Hawaii  Service  Case,  9  C.  A.  B.  414  (1948). 


Ms  success  in  that  business  for  Ms  future  in  it.  That  was 
too  much  for  one  of  the  dissenting  Board  members : 

“Mr.  Godehn  {For  United) :  Yon  made  the  statement 
from  the  bench  yesterday,  Mr.  Ryan,  that  in  a  period 
of  about  eleven  years  the  Board  authorized  many  new 
routes  and  extended  existing  routes  and  that  in  almost 
every  case  you  believed  that  the  operation  was  unprofit¬ 
able  initially. 

“I  have  not  seen  any  figures  on  that  question,  but  from 
a  matter  of  opinion,  I  would  be  inclined  to  agree  with 
you.  I  would  think  that  a  wholly  new  route  would  not 
be  profitable  from  the  first  day  it  started  and  that  there 
would  be  some  reasonable  development  period  required 
to  educate  the  public  about  the  new  service,  but  let  me 
make  three  observations  about  that  point 
“The  first  is  that  in  nearly  every  one  of  those  cases, 
the  transportation  of  maxi  was  involved >  so  that  the 
Board  had  the  right  to  rely  upon  the  rate-making  pro- 


“Mr.  Lee:  Would  that  weaken  or  strengthen  the 
Board9 s  position  in  this  case,  whereas  in  the  first  in¬ 
stance  you  referred  to  the  Board  would  have  to  pay 
it  out  of  the  public  treasury,  where  in  this  case  the 
applicants  say  they  are  willing  to  take  their  chances 
for  loss .  Would  that  weaken  or  strengthen  the  Board9 s 
position f"  48  (Emphasis  ours) 

In  any  event,  the  tenuous  argument  that  the  Board  can¬ 
not  grant  a  temporary  certificate  for  experimental  pur¬ 
poses  has  already  been  fiatly  rejected  by  this  Court: 

“We  find  no  merit  in  petitioner’s  contentions  that 
Essair  did  not  properly  apply  for  a  temporary  certifi¬ 
cate  and  that  the  Board  has  no  power  to  issue  tem¬ 
porary  certificates  for  experimental  purposes.”49 

48  AFC  Rec.  34953-54. 

49  Bramff  Airways,  Inc.  V.  Civil  Aeronautics  Board,  147  F.  2d  152;  153,  79 
App.  D.  C.  341  (C.  A.  D.  C.  1945). 
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m.  The  Board  Made  All  the  Necessary  Findings  Which, 
in  Turn,  Were  Supported  by  Substantial  Evidence. 

Obviously,  it  is  not  physically  possible  within  the  limits 
of  this  brief  to  review  all  of  the  evidence  contained  in  the 
6,068  pages  of  the  printed  Joint  Appendix,  much  less  in 
the  43,582  page  record.  However,  in  the  light  of  some  of 
the  extravagant  assertions  made  as  to  the  lack  of  evidence, 
a  representative  sampling  of  the  evidence  on  some  of  the 
more  important  issues  would  seem  to  be  in  order. 

Hand  in  hand  with  such  sampling  of  the  evidence  must 
go  an  analysis  of  the  findings  made.  Such  analysis  must, 
in  turn,  be  made  in  the  light  of  the  nature  of  the  problem , 
as  pointed  out  by  this  Court  in  reviewing  another  Board 
decision : 

“The  other  feature  of  the  case  which  impels  us  to  hold 
that  the  findings  are  sufficient,  is  the  general  nature 
of  the  problem .  The  conclusion  to  be  reached  is  not  a 
figure ,  and  the  factors  from  which  the  conclusion  must 
be  fashioned  under  the  stature  are  not  dollar  amounts. 
In  large  part ,  they  are  imponderables.* * 80  (Emphasis 
ours) 

It  is  not  surprising  that  the  review  petitioners  have  found 
much  fault  with  the  Board’s  opinion.  In  view  of  the  result, 
it  would  have  been  a  little  difficult  to  write  an  opinion  which 
they  approved.  Even  so,  if  they  had  taken  the  trouble  to 
examine  the  opinion  carefully  in  the  light  of  the  problem 
and  the  evidence  presented,  it  is  doubtful  that  many  of  the 
assertions  made  about  inadequate  or  unsubstantiated  find¬ 
ings  would  ever  have  been  made.  In  any  event,  the  follow¬ 
ing  is,  we  believe,  an  accurate  summary  of  the  Board’s 
findings,  subject  by  subject,  and  for  the  most  part  in  its 
own  language,  with  our  references  to  at  least  a  sampling 
of  the  evidence  in  support  of  these  findings : 


60  United  Air  lanes  v.  Civil  Aeronautics  Board,  155  F.  2d  169,  175,  SI  App. 
D.  C.  89  (C.  A.  D.  C.  1946). 


*  ‘Background’ ’ 

\  0  • 

By  way  of  background,  the  Board  very  properly  found: 

1.  That  commercial  movement  of  freight  by  air  was  a 
development  of  the  post-war  period.51 

2.  That  none  of  the  1930  attempts  were  promising  enough 
to  warrant  continuation.52 

3.  That  from  1936  to  1943,  Railway  Express  Agency  had 
by  contract  with  the  certificated  passenger  carriers  the 
“ exclusive’ ’  right  to  originate  all  property  other  than  pas¬ 
senger’s  baggage  and  mail.5* 

(Incidentally,  it  was  the  Board  and  not  the  carriers, 
who  brought  about  this  change,  as  well  as  elimination, 
at  the  same  time,  of  the  contract  provision  under  which 
the  Express  Agency  had  the  right  to  keep  air  express 
rates  twice  as  high  as  rail  express  rates.54) 

4.  That  the  first  air  freight  tariff  was  not  filed  until 
October  15,  1944,  by  American,  and  by  other  passenger 
carriers  on  much  later  dates.55 

5.  That  the  applicants  sensed  the  growing  public  interest 
in  the  movement  of  freight  by  air  and  embarked  on  the  still 
basically  undeveloped  business  of  carrying  freight  by  air." 


“Operations  Under  Section  292.5” 

#  •  -  * 

The  contention  was  made  before  the  Board,  and  is  often 
repeated  upon  this  review,  that  the  failure  of  the  applicants 
to  show  a  net  profit  on  their  early  operations  under  the 
Board’s  temporary  exemption  order,  Section  292.5,  should 

51 II  App.  1455;  I  App.  232-33;  V  App.  3411;  VI  App.  4150-51. 

«n  App.  1455;  VI  App.  4151-52. 

6>II  App.  1455;  VI  App.  4157;  Rcahvay  Express  Agreements,  4  C  A.  B. 
157  (1943). 

M  Throughout  this  section  paraphrasing  die  Board's  findings,  our  own  com¬ 
ments  are  added  in  parentheses. 

App.  1454-56;  I  App.  431,  443,  450,  455,  440,  444,  446,  447,  448,  449. 

» n  App.  1456;  V  App.  3561-66,  3349-56,  36S5-88,  3691-94;  HI  App.  163*41. 


operate  as  a  bar  to  certification.  The  Board  fully  consid¬ 
ered  this  contention  and  found: 

1.  That  certification  should  not  be  refused  because  of 
lack  of  complete  realization  of  potential  traffic  or  financial 
success  undef  Section  292.5.07 

2.  That  the  purpose  of  Section  292.5  was  not  to  provide 
an  exclusive  test  for  certification  but  instead  an  opportu¬ 
nity  for  service  and  further  development  of  services  f ovoid 
to  be  in  the  public  interest.** 

3.  That  the  determination  of  points  of  service  under 
292.5  was  necessarily  arbitrary  and  quite  different  from 
routes  proposed  and  ultimately  authorized.5* 

(Section  292.5  was  promulgated  under  date  of  May 
5,  1947,  to  be  effective  June  10,  1947.  Under  it,  com¬ 
mon  carriage  service  was  permitted  only  to  those 
points  which  had  been  served  a  minimum  of  4  times 
per  month  during  any  month  of  preceding  contract  or 
irregular  operations.) 

4.  That  under  292.5  the  efforts  of  applicants  were  neces¬ 
sarily  directed  to  holding  their  own  in  the  air  freight 
market.®* 

(The  Air  Freight  Rate  Case*1  itself  brought  on  by 
predatory  freight  rate  cuts  made  by  the  principal  pas¬ 
senger  carriers  and  to  which  case  some  of  the  review 
petitioners  have  gone  for  language  about  the  292.5 
“test”  and  “experiment,”  is  a  monument  to  the  last 
found  fact) 


57 II  App.  1457;  Section  292.5  (12  F.  R.  3079  (1947))  has  since  been  redesig¬ 
nated  as  Part  295  of  the  Economic  Regulations  (14  F.  R.  3552  (1949))  and 
as  such  appears  in  14  C.  F.  R.  5  295.1  ft  teg.  (1949  ed.  Sapp.). 

«H  App.  1457;  14CF.R.  527-528  (1949  ed.). 

»n  App.  1458;  IV  App.  2809;  VH  App.  4444-4465. 

»n  App.  1458;  IV  App.  2835-34,  2849-70,  2888-89. 

«9  C.  A.  B.  340  (1948). 


5.  That  since  the  temporary  authority  under  292.5  would 
expire  sixty  days  after  decision  of  the  Air  Freight  Case, 
the  applicants  could  hardly  be  criticized  for  not  spending 
more  money  to  develop  more  traffic,  particularly  to  so- 
called  demand  points.63 


(The  remarkable  thing  was  not  that  some  points  of 
considerable  potentiality  then  remained  undeveloped 
by  the  freight  carriers,  but  instead,  that  in  the  face 
of  limited  resources,  rate  wars  and  an  uncertain  future, 
such  a  good  start  had  been  made  by  them  in  so  many 
different  places.) 


6.  That  this  tenuous  authority  of  applicants  naturally 
deterred  shippers  from  considerable  changes  in  their  bum¬ 
ness  methods  in  order  to  use  their  services.66 


(Needless  to  say,  the  “Established  Airlines”  did  not 
hesitate  to  capitalize  on  the  tenuous  position  of  the 
applicants.) 


7.  That,  everything  considered,  the  applicants  did  not 
have  a  fair  opportunity  to  prove  their  case  by  such  opera¬ 
tions  under  Section  292.5®* 


8.  That  even  so,  there  was  a  remarkable  growth  in  air 
freight  from  practically  nothing  in  1946  to  practically 
116,000,000  ton  miles  in  1948.65 


(Of  this  total  in  1948,  Slick  Airways  alone  carded 
26,581,718  ton  miles,  representing  almost  25%  of  the 
industry  total,  and  a  lead  of  almost  5,000,000  ton  miles 
over  American,  its  nearest  competitor.66) 


«n  App.  1459;  IV  App.  2876-77. 

«n  App.  1459;  m  App.  2131. 

«*n  App.  1459. 

« n  App.  1458,  1030. 

Stipulated  reports  or  carriers  id  a» 


“Potential  Market” 

It  was  apparent  below  and  will  be  here  that  the  review 
petitioners  still  do  not  believe  in  air  freight.  In  one  breath 
below  they  contended  that  air  freight  would  never  really 
amount  to  very  much,  and  in  the  next,  that  it  held  such 
promise  and  they  were  then  in  such  bad  shape,  it  should 
be  reserved  to  them.  Now  that  they  are  making  money 
again  out  of  the  passenger  business,  only  their  pessimistic 
view  of  air  freight  is  pressed.  While  their  criticisms  are 
many,  their  chief  complaint  here  lies  in  the  refusal  of  the 
Board  to  follow  a  simple  statistical  projection  of  growth 
during  the  preceding  year  or  two  in  estimating  the  poten¬ 
tial  of  this  business.  After  careful  consideration,  the  Board 
found: 

1.  That  simple  statistical  projection  of  growth  during 
the  preceding  two  years  is  not  an  adequate  base  upon  which 
to  determine  the  demand  for  air  freight*1 

2.  That  such  projection  would  mean  only  about  200  mil¬ 
lion  ton  miles  in  1950  and  only  250  million  ton  miles  by 
1953.*® 

3.  That  vigorous  and  widespread  developmental  and  pro¬ 
motional  effort  should  develop  a  deeper  penetration  of  air 
freight  potential  than  purely  statistical  projections  would 
indicate.** 

4.  That  conventional  economic  characteristics  data,  for 
showing  potential  and  community  of  interest  between  dif¬ 
ferent  points  and  areas,  have  obvious  limitations  in  sup¬ 
porting  precise  conclusions  as  to  the  volume  of  air  freight 
potential70 

.  \ 

«7  H  App.  1459. 

Ibid. 

«>IbuL 

T®n  App.  1459-60;  V  App.  3153-55,  3169-84,  3189-3231,  3261-71,  3273-77, 
3279-3348,  3427-57,  3463-78,  3517-60,  3601-3617,  3727-3879;  VI  .App.  3911-43, 
3955-75. 


5.  That  applicants,  in  varying  degrees,  have  submitted 
additional  studies  relating  to  production  and  consumption 
of  specific  items  having  characteristics  which  render  fea¬ 
sible  their  transportation  by  air.n 

_  *  •• 

6.  That  there  is  general  agreement  between  applicants 

and  intervenors  (below)  that  air  freight  is  an  increasingly 
important  part  of  total  air  traffic.73 

7.  That  as  to  ultimate  air  freight  potential,  a  wide  diver¬ 
gence  of  opinion  exists  between  applicants  and  intervenors 
(below),  and  between  published  studies  by  companies  and 
experts  in  the  field,  the  range  of  estimates  for  1950,  for 
example,  being  between  60,000,000  ton  miles  at  20f  per  ton 
mile  by  Edward  P.  Warner  (a  former  member  of  the  Board) 
and  5,600,000,000  ton  miles  at  121  P61*  ton  mile  by  Cali¬ 
fornia  Eastern  Airways,  Inc.  (an  applicant  below  but  not 
a  party  here).7* 

(One  interesting  side  light,  here,  lies  in  the  fact  that 
the  passenger  carriers  had,  in  tins  proceeding,  been 


of  air  freight  potential  put  in  by  anyone,  and  yet  with 
the  exception  of  Capital  Airlines  (an  applicant)  not 

one  single  one  of  them  came  forth  with  any  kind  of  an 
estimate  of  the  potential  of  this  business,  notwith¬ 
standing  the  fact  that  their  own  jointly  owned  alter 
ego ,  Air  Cargo,  Inc.,  was  organized  for  the  express 
purpose  of  studying  that  very  important  subject  and 
reported  the  results  of  its  study  to  its  passenger  car¬ 
rier  stockholders.  Not  only  did  they  not  voluntarily 
produce  a  single  item  of  this  study  of  air  freight  poten¬ 
tial,  much  less  an  appropriate  summary,  but  neither 
could  be  pried  out  of  them  upon  cross-examination.74 

^  Ibid.;  VI  App.  4001-06;  4006-7,  4008-09,  4009-12,  4016-25. 

« Ibid.;  HI  App.  2145-51 ;  VI  App.  4171. 

»n  App.  1460-61;  I  App.  255-61,  276-79,  293-303,  314-16,  324-26,  336-37, 
347-49,  361-68,  375-77,  387-89,  402,  418-19,  478-93. 

74  n  App.  1461 ;  m  App.  2248,  2275, 2360;  IV  App.  2386-87,  2392-93,  2522-23; 
AFC  Rec.  6925. 
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As  once  stated  by  Mr.  Justice  Brandies,  “Silence  is 
often  evidence  of  the  most  persuasive  character.* * 78 ) 

8.  That  volume  and  rates  are  obvionsly  closely  related.7* 

9.  That  the  proposals  of  applicants  are  based  generally 
on  a  rate  range  of  15^  to  12j  a  ton  mile,  which  should  be 
considered  in  the  light  of  the  Board’s  minimum  rate  order 
of  16^  for  the  first  1,000  ton  miles  and  13^  a  ton  mile  there¬ 
after,  except  for  below  minimum  backhaul  rates.77 

10.  That  higher  rate  levels  would  not  necessarily  invali¬ 
date  estimates  of  potential  traffic;  that  if  in  accord  with 
general  price  increases,  and  more  particularly  in  line  with 
increased  rates  of  competing  transportation  means,  the  air 
freight  potential  might  be  only  slightly  affected.78 

11.  That  increases  in  rail  express  and  freight  rates  have 
been  at  least  as  great  as  would  be  required  by  increased 
costs  and  the  minimum  rate  order  for  air  freight.7® 

12.  That  considering  the  time  savings  by  air  freight  and 
certain  rate  comparisons,  a  substantial  portion  of  the  esti¬ 
mated  volume  of  railway  express  moving  over  300  miles  at 
first  class  rates — 768  million  ton  miles — is  air  freight  poten¬ 
tial  even  at  present  air  freight  rate  levels.80 

(According  to  calculations  made  by  some  of  the 
review  petitioners,  based  on  1948  first  class  rail  ex¬ 
press  volumes,  the  768  million  ton  miles  figure  should 

7®  United  States  Ex  ReL  Bilokumsky  v.  Tod,  263  U.  S.  149,  153-154,  68  L.  ed. 
221,  224  (1923). 

7®  II  App.  1460-61. 

77  Ibid. 

78  n  App.  1462. 

7 9  Ibid.;  Increased  Express  Rates  and  Charges,  1946,  266  L  C.  C.  369  (1946) ; 
269  L  C.  C.  161  (1947) ;  273  L  C.  C.  231  (1948) ;  Increased  Railnnay  Rata, 
Fares,  and  Charges,  1946,  266  L  C.  C.  537  (1946) ;  Increased  Freight  Rates, 
1947,  270  L'  C.  C.  403  (1948) ;  Increased  Freight  Rates,  1948,  272  L  C.  C.  695 
(1948). 

80 II  App.  1462-63;  V  App.  3176-79,  3225,  3252-53,  3601-07;  I  App.  489;  HI 
App.  1941,  1945,  1947-48. 


be  no  more  than  520  million.  That  hardly  invalidates 
the  Board’s  projection  of  1939  first  class  railway  ex¬ 
press  volume  for  futnre  years  on  the  basis  of  a  con¬ 
servative  estimate  of  national  disposable  income,  much 
less  does  it  prove  that  only  statistical  projections  of 
actual  air  freight  volumes  for  the  last  year  or  so  should 
be  used  in  estimating  the  potential  market  of  air 
freight) 

13.  That  no  general  diversion  of  second  class  rail  express 
and  rail  freight  can,  on  a  rate  basis,  be  forecast,  but  that 
specific  examples  and  studies  indicate  that  even  in  these 
fields  special  opportunities  exist  for  the  future  growth  and 
expansion  of  air  freight  traffic — in  the  form  both  of  diver¬ 
sion  of  established  surface  traffic  and  the  development  of 
new  business.81 

(Of  the  variety  of  items  moving  by  air  freight,  the 
strange  ones  alone  make  a  rather  imposing  list,  rang¬ 
ing  from  diapers  to  dead  bodies,  and  including  such 
things  as  a  complete  circus,  paper  mill,  sail  boat,  Ten¬ 
nessee  marble,  prefabricated  houses,  roto-tillers,  park¬ 
ing  meters,  Christmas  trees,  race  horses,  beef  cattle, 
baby  chicks,  turkey  eggs,  sheepskins,  etc.82) 

14.  That  new,  more  distant  markets  have  been  opened 
for  highly  perishable  commodities — cut  flowers  being  an 
outstanding  example,  and  constituting  6.5%  of  the  tonnage 
handled  by  all  carriers  in  September  1948.88 

(Illustrative  of  this  development  of  new  markets  was 
the  experience  of  one  very  large  west  coast  flower 
grower  who  testified  that,  with  the  advent  of  freight 

81  n  App.  1+63-64;  V  App.  3602-06,  3388-97. 

say  App.  3388-97;  Exh.  SA  16,  32  B,  AFC  Rec.  14607-44,  14734;  Exh.  CEA- 
392,  AFC  Rec.  12117-128 ;  AFC  Rec.  1401-03,  3229-30,  3238,  3240,  3601,  3728- 
29,  3845,  4040,  4283,  4496,  4206-07. 

88  U  App.  1464. 


30 


carriers  like  Slick  Airways,  his  volume  of  shipped 
flowers  rose  from  10%  to  85%  of  his  entire  volume.84) 


15.  That  there  is  an  unbalance  in  traffic  flow,  from  east 
to  west  and  north  to  south,  and  the  needed  reverse  flow  of 
agricultural  or  other  commodities  has  not  yet  materialized, 
except  for  flowers.85 

(While  development  in  the  agricultural  field  had 
been  slow,  there  was  little  or  no  question  as  to  who 
was  largely  responsible  for  the  progress  made.88) 


16.  That  directional  commodity  rates  appear  to  be  nec¬ 
essary,  and  such  proposed  rates  are  now  under  investi¬ 
gation.87 

(Strange  as  it  may  seem,  the  directional  rates  nec¬ 
essary  for  the  development  of  this  needed  backhaul 
traffic  were  opposed  by  the  principal  passenger  car¬ 
riers,  but  were  nevertheless  approved  by  the  Board.) 

17.  That  while  there  may  be  disagreement  as  to  the 
length  of  time  required,  there  is  little  dispute  that  in  time 
agricultural  produce  will  contribute  an  important  part  of 
total  air  freight  volume.88 

« III  App.  1854-55. 

8511  App.  1465. 

84  An  impartial  expert  who  made  a  study  of  the  situation  for  the  Department 
of  Agriculture  testified  as  follows: 

“Q.  What  is  your  general  opinion  of  the  effects  which  the  specialized  air 
freight  carriers  have  had  on  the  transportation  of  agricultural  commodi¬ 
ties? 

“A-  It  is  my  opinion  that  these  carriers  have  had  a  profound  effect  on  the 
development  of  air  freight.  I  am  convinced  that  if  these  specialized  air 
freight  carriers  had  not  been  in  existence  during  the  past  year  or  more  die 
reduction  in  air  freight  rates  which  has  occurred  would  have  been  much 
less,  the  volume  of  air  freight  bandied  would  have  been  of  minor  pro¬ 
portions,  and  we  would  not  have  explored  air  cargo  potentials  to  nearly 
the  extent  which  has  been  done.”  (Ill  App.  2154-55). 

87  Air  Freight  Rate  Investigation  (Directional  Rates),  C,  A.  B.  Order  Serial 
No.  £-4048,  April,  1950,  2  C.CE  Avi.  L.  Rep.  16,863. 

88  ii  App.  1466;  V  App.  3730-77;  VI  App.  4001-09. 


18.  That  the  Board  does  not  anticipate  rate  increases  of 
such  magnitude  as  to  change  the  over-all  potential  based 
upon  existing  rates.8® 

19.  That  Slick  Airways  and  The  Flying  Tigers  both  show 
corporate  profits  during  the  last  half  of  1948.90 

20.  That  while  it  is  true  that  these  profits  depended  in 
part  upon  revenues  from  sources  such  as  aircraft  leasing 
(in  the  case  of  The  Flying  Tigers)  and  modification  and 
maintenance  work  (in  the  case  of  Slick  Airways),  the  gap 
between  air  freight  revenues  and  expenses  was  not  great.®1 

(Some  would  try  to  make  the  gap  appear  larger 
than  it  was  by  talking  loosely  about  unallocated  ex¬ 
penses  as  between  the  Transportation  and  the  Service 
and  Supply  services  of  the  freight  carriers.  In  the 
case  of  Slick  Airways,  just  the  reverse  was  true.  As 
its  reports  will  show  on  their  face,  Slick  Airways 
charged  all  overhead  expense  to  its  Transportation 
service  whereas  an  appreciable  portion  of  such  over¬ 
head  could,  and  for  the  purpose  of  this  comparison, 
should,  have  been  charged  to  Service  and  Supply.®2) 

21.  That  together  with  present  results  should  also  be  con¬ 
sidered  the  future  economies  possible  with  greater  volume 
and  improved  equipment.®* 

22.  That  on  the  basis  of  facts  of  record  as  to  traffic  and 
potential,  and  even  in  the  absence  of  unusual  technical 
advances  permitting  substantially  lower  rates,  there  is  an 
existing  potential  domestic  traffic  for  air  freight  of  not 
less  than  1  billion  ton  miles  annually.®4 

»n  App.  1+67. 

•on  App.  1466-67;  VH  App.  4941,  4946,  5004,  5008;  VH  App.  4663. 

•i/Wd. 

•2 IV  App.  2836-37;  VII  App.  4994,  5000,  5004,  5008,  5012,  5016. 

#*n  App.  1467;  V  App.  3643;  Exh.  SA-42C,  43F,  AFC  Rec.  14780,  14793-95. 

•* II  App.  1468;  In  passing,  it  is  interesting  to  note  that  the  only  member  of 
the  Board  who  objected  to  this  estimate,  read  into  the  record  at  oral  argument 
the  higher  estimate  of  die  Transportation  Division  of  the  Department  of  Com¬ 
merce  of  1.2  billion  ton  miles  at  14  or  15  cent  rates  (II  App.  1435-36). 
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23.  That  the  realization  of  this  potential  and  its  trans¬ 
lation  into  actual  air  freight  traffic  is,  of  course,  subject  to 
many  variables,  such  as  economic  factors,  individual  effort, 
competitive  action,  etc.;  and  that  while  the  potential  is 
great,  it  will  require  intensive  development  to  achieve  a 
substantial  penetration  of  it.*5 

(In  other  words,  how  much  and  when,  in  terms  of 
traffic,  depends,  among  other  things,  on  the  kind  and 
number  of  carriers  in  the  business,  the  very  question 
before  the  Board  for  decision.  In  the  language  of  the 
Supreme  Court  of  the  United  States,  uncertainties  as 
to  the  future,  need  not  have  paralyzed  the  Board  into 

inaction.**) 

✓ 

“Competition” 

This  is  a  subject  the  passenger  carriers  like  to  talk 
about  in  general  terms  of  “route  superimposition,”  “dupli¬ 
cation,”  “destructive  diversion,”  and  the  like,  but  not  in 
terms  of  results,  past,  present  or  even  anticipated.  The 
record  simply  will  not  support  any  finding  other  than  that 
of  the  Board: 

1.  That  the  argument  of  destructive  diversion  is  at  war 
with  the  facts  and  cannot  be  accepted  as  basis  for  the 
informed  judgment  of  the  Board.*7 

2.  That  diversion  in  the  ordinary  sense  of  that  term  is 
negatived  by  the  recent  period  of  growth  and  likelihood  of 
continuing  growth;  that  applicants’  traffic  was  developed 
from  the  traffic  potential  and  not  diverted  from  the  cer¬ 
tificated  carriers.*8 

#«H  App.  1468. 

94  “Forecasts  as  to  the  future  are  necessary  to  the  decision.  Bat  neither  uncer¬ 
tainties  as  to  the  future  nor  the  inability  or  failure  of  existing  carriers  to  show 
the  sufficiency  of  their  plans  to  meet  future  traffic  demands  need  paralyze  the 
Commission  into  inaction.  It  may  be  that  the  public  interest  requires  that  future 
shipping  needs  be  assured  rather  than  left  uncertain.  The  Commission  has  the 
discretion  so  to  decide.  It  went  no  further  here.”  ( United  States  ▼.  Detroit  fif 
Cleveland  Navigation  Co.,  32 6  U.  S.  236,  241,  90  L.  ed  38,  42  (1945). 

WII  App.  1468-69;  V  App.  3425;  I  App.  509-512;  HI  App.  2108. 

•«  Ibid. 
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3.  That  the  passenger  carriers  will  benefit  from  further 
development  of  air  freight,  particularly  to  the  extent  that 
such  freight  can  be  handled  in  combination  equipment,  in¬ 
asmuch  as  many  of  the  720  points  now  certificated  will  not 
warrant  all  cargo  equipment  for  sometime  to  come.9® 

4.  That  only  a  few  of  the  presently  certificated  carriers 
have  even  yet  paid  any  substantial  attention  to  freight  car¬ 
riage  in  all-cargo  equipment,100  yet  those  who  have,  steadily 
increased  their  volumes  notwithstanding  competition  of  the 
non-certificated  freight  carriers.101 

5.  That  any  possibility  of  diversion  is  avoided  by  re¬ 
stricting  the  freight  carriers  to  freight  only  by  excluding 
them  from  the  contract  with  Railway  Express  Agency.102 

6.  That  in  assaying  possible  economic  effects,  it  should 
also  be  noted  that  the  passenger  business — producing  $346,- 
000,000  in  revenue  in  1948 — is  still  the  main  business  of  the 
passenger  lines  and  should  under  economic  and  efficient 
management  provide  ample  opportunity  for  profitable  oper¬ 
ations  without  a  monopoly  in  air  freight  which  could  hardly 
be  expected  to  make  the  bulk  of  their  business — passenger 
carrying — profitable.108 

7.  That  neither  the  development  of  air  freight  as  an 
incident  of  the  passenger  business,  nor  the  subsidization 
of  the  passenger  business  by  the  freight  business,  is  desir¬ 
able  as  a  matter  of  public  policy  in  the  present  stage  of  de¬ 
velopment  of  air  transportation.104 

(In  the  light  of  the  foregoing,  how  can  it  be  seriously 
contended  that  the  Board  did  not  carefully  consider 
the  probable  effect  on  existing  carriers?  In  passing, 

» II  App.  1470. 

100  n  App.  1470;  IV  App.  2543;  m  App.  2274,  2370;  IV  App.  2387-88,  2555; 
V  App.  3897-98. 

101  II  App.  1471;  VIII  App.  5432,  5445,  5444. 

102  n  App.  1471. 

1<»  II  App.  1472;  Vin  App.  5620. 

104 II  App.  1472. 
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it  is  also  interesting  to  note  that  even  the  star  expert 
■witness  of  the  Air  Transport  Association  (the  trade 
association  of  the  passenger  carriers)  could  not  testify 
as  to  any  adverse  effect  upon  the  passenger  carriers 
from  the  competition  furnished  or  to  be  furnished  by 
the  freight-only  carriers.105) 

“The  Nature  op  the  Issue” 

Some  of  the  legal  aspects  of  this  question  have  already 
been  considered  and  will  not  he  repeated  here.  However, 
under  this  heading  there  were  additional  findings  worthy 
of  note: 

(1)  That  the  unsubsidized,  all-cargo  carriers  will  have 
to  lend  all  their  efforts  to  the  full  development  of  the  air 
freight  potential;  that  they  will  not  be  able  to  rely  upon 
passenger  operations  or  mail  payments  to  furnish  the 
greater  portion  of  their  revenues;  that  they  will  live  and 
prosper  only  through  their  ability  to  develop  an  economic 
business ;  and  that  thus,  the  cargo  carriers  will  provide  a 
valuable  yardstick  for  measuring  the  alertness  and  effi¬ 
ciency  of  other  carriers  of  cargo.10* 

(2)  That  property  only  carriers  will  also  provide  a  valu¬ 
able  yardstick  of  costs,  inasmuch  as  they  have  fewer  prob¬ 
lems  of  allocation  of  cost  and,  without  mail  pay,  every 
incentive  to  achieve  low  costs.107 


105  “Q.  Doctor,  would  you  say  that  the  competitioD  between  the  non-schednled 
all-cargo  carrier  and  the  certificated  carrier  during  the  past  six  to  eight  months 
had  a  destructive  effect  on  the  economy  of  the  certificated  carrier? 

“A.  I  could  not  testify  to  that  effect,  sir.  To  be  honest,  I  do  not  know  that  I 
could  state  exactly  what  the  effect  will  be.  I  am  not  in  these  last  six  months  as 
conversant  with  the  traffic  of  the  certificated  carriers  as  I  wish  the  data  would 
permit  me  to  be.  .  .  . 

•  •  • 

“Q.  I  will  make  the  question  more  specific. 

"Assuming  that  the  certificate  is  issued  for  a  period  of  only  three  years,  would 
die  issuance  of  that  certificate  affect,  adversely  affect  the  sound  development  of 
the  air  transportation  system? 

"A.  I  cannot  answer  that  affirmatively  or  negatively.  I  would  do  so  if  I 
could,  honestly,  but  I  cannot  do  so.  I  do  not  know,  sir.”  (IV  App.  2677,  2679- 
80). 

II  App.  1475;  V  App.  3513;  III  App.  2106-07. 

107  n  App.  1475;  HI  App.  1641-45;  V  App.  35044)5. 
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(3)  That  there  is  no  question  but  that  competition  from 
the  freight  carriers  will  provide  a  continuing  spur  to  the 
presently  certificated  carriers.108 

(4)  That  these  considerations — the  fullest  possible  de¬ 
velopment  of  air  freight  service  and  the  establishment  of 
comparative  operating  standards  are  primarily  in  the  inter¬ 
ests  of  our  commerce.™ 

“National  Defense” 

On  this  most  timely  subject,  the  Board  had  plenty  of 
basis  for  finding: 

(1)  That  certification  of  all-freight  carriers  is  likewise 
consistent  with  and  in  furtherance  of  the  interests  of 
national  defense.110 

(2)  That  the  record  emphasizes  the  national  defense 
need  for  an  operating  fleet  of  transport  aircraft  many 
times  larger  than  now  in  use  by  the  certificated  airlines.111 

(3)  That  this  need  will  be  met  by  a  more  rapid  develop¬ 
ment  of  air  freight  than  could  be  reasonably  expected  if 
the  field  were  left  exclusively  to  the  presently  certificated 
carriers.112 

(Recent  developments  in  Korea  and  elsewhere  make 
these  findings  seem  almost  prophetic.) 

“Matt,  Service” 

Ordinarily,  the  mail  service  to  result  from  certification, 
would  be  weighed,  along  with  other  considerations,  against 
the  possible  financial  burden  on  the  Government  arising 
from  the  mail  pay  subsidy  provisions  of  the  Act.  How¬ 
ever,  as  we  have  seen,  this  case  was  quite  different  from 

»<>8  II  App.  1476. 

10®  II  App.  1476. 

noil  App.  1476. 

inn  App.  1476;  III  App.  185S-S6;  V  App.  3357,  3403-05;  IV  App.  2596-97. 

m  n  App.  1476. 
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the  ordinary  in  that  while  all  applicants  were  willing  to 
carry  the  mail,  if  deemed  in  the  public  interest,  no  success¬ 
ful  application  in  the  Air  Freight  Case  was  predicated  on 
mail  carriage  and  no  such  authority  was  granted  to  any. 
Toward  the  ultimate  goal  of  a  self-sustaining  air  transport 
industry ,  a  self-sustaining  airfreight  industry  was  a  for- 
ward  step  indeed.  On  this  new  development  in  aviation, 
the  Board  expressly  found: 

(1)  That  the  potential  air  freight  market  appears  to  be 
sufficient  to  support  economic  operations  by  the  carriers 
being  certificated ;  that  the  facts  lend  credence  to  the  *3aim 
that  air  freight  can  be  developed  without  subsidy;  and 
that  it  is  certainly  very  much  in  the  public  interest  to  test 
the  possibilities  of  reaching  this  goal  through  concentration 
of  the  efforts  of  the  applicants  on  the  carriage  of  property 
only.11* 

(2)  That  speculation  about  possible  ultimate  mail  cer¬ 
tification  of  these  applicants  is  clearly  beside  the  point,  in 
view  of  the  express  findings  that  public  convenience  and 
necessity  do  not  require  mail  certification,114  plus  the  fact 
that  willingness  to  undertake  the  job  without  mail  pay 
support  is  one  of  the  important  factors  in  granting  cer¬ 
tification.115 


“Temporary  Authorization  Required” 

The  legal  aspects  of  temporary  certification  have  also 
been  considered.  The  other  considerations  resulting  in 
five-year  temporary  certificates  were  found  by  the  Board, 
as  follows: 

(1)  That  in  the  further  development  of  air  freight,  there 
are  many  unpredictables  which  can  be  resolved  only  as  a 
result  of  experience  bearing  on  the  ultimate  pattern  of 

App.  1478. 
mil  App.  1480. 

rn  n  App.  1478,  1475 ;  HI  App.  1748-49. 


service  that  -will  best  meet  the  need  of  the  public  in  this 
field.11* 

(2)  That  public  convenience  and  necessity  clearly  require 
temporary  certification  of  a  limited  number  of  dll-freight 
carriers  at  this  time .UT 

(3)  That  there  is  a  public  need  for  a  test  of  all-cargo 
carriage  by  carriers  concentrating  on  all-freight  service 
under  temporary  certificates;  that  such  action  will  give 
stability  to  those  operations  over  a  fair  trial  period — at 
the  end  of  which  time  the  Board  will  be  in  a  position  to 
make  a  sound  appraisal  of  the  economic  potentialities  of 
the  operations.114 

(After  all,  is  there  anything  in  further  “testing” 
inconsistent  with  “temporary  certification?”  If  all 
the  imponderables  could  be  answered  in  advance,  there 
would  be  no  point  in  a  temporary  certificate.) 

(4)  That  on  the  basis  of  evidence  of  record,  the  Board 
is  convinced  of  sufficient  air  freight  potential  to  justify 
five-year  certification  of  three  all-cargo  carriers — two  trans- 
continentally  and  one  between  the  north  and  south.11* 

(5)  That  the  record  is  clear  such  authorization  would 
not  effect  competitive  balance  between  present  all-cargo 
carriers  and  certificated  carriers,  or  adversely  affect  the 
latter.120 

(6)  That  such  action  promises  to  be  beneficial  not  only 
to  the  interests  of  the  nation’s  commerce ,  but  to  the  na¬ 
tional  defense  as  tvell,  and  would  contribute  to  the  fulfill¬ 
ment  of  the  promotional  and  developmental  purposes  of 
the  Act.™ 


n«n  App.  1480;  m  App.  2174-75;  AFC  Rec.  1292-93. 

UT  n  App.  1480. 

uoibid. 

U»  n  App.  1481. 

1*0  n  App.  1481,  1458,  1448,  1471;  V  App.  3425;  I  App.  509-12;  ZH  App. 
2108;  Vm  App.  5432,  5445-46. 
iu  n  App.  14SL 
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(7)  That  the  losses  of  the  freight  carriers  from  292.5 
operations  are  not  overlooked  (assertions  then  and  now  to 
the  contrary  notwithstanding) ;  that,  in  fact,  losses  may  be 
•  expected  dnring  the  initial  stages  of  certificated  operations ; 
but  that  with  ingenious  and  energetic  application,  there  is 
ample  reason  to  believe  that  economical  and  profitable 
operations  will  be  achieved  prior  to  expiration  of  the  five 
year  period.122 

(Does  it  not  seem  a  little  strange  that  those  who 
were  so  confident  of  their  dire  predictions  as  to  the 
fate  of  the  all-freight  carrier  even  objected  to  tem¬ 
porary  certificates  calling  for  another  look  by  the 
Board  at  the  end  of  the  temporary  period?  Was  it 
the  possible  failure  of  the  freight  carriers  in  the  mean¬ 
while  that  they  really  feared,  or  were  they  not  much 
more  afraid  of  what  a  second  look  would  show  as  to 
who  leads  the  field  in  the  carriage  of  air  freight,  as  to 
who  is  the  lowest  cost  operator  in  the  business,  as  to 
who  is  making  consistent  and  substantial  profits  out 
of  the  air  freight  business,  as  to  who  has  purchased  the 
first  commercial  planes  designed  for  the  further  devel¬ 
opment  of  air  freight,  and  the  like  ?  In  any  event,  was 
there  anything  unreasonable  about  the  Boards  finding 
that  it  should  have  a  second  look  at  such  matters  as 
these  at  the  end  of  five  years  of  operation  under  tem¬ 
porary  certificates?) 

“Abba  Certification * ’ 

The  Board’s  Examiners  answered  the  legal  argument 
which  had  been  raised  against  the  area  theory  (proposed 
in  the  interest  of  more  flexible  service — an  admitted 
desideratum)  by  specifically  naming  all  points  of  service. 
Following  the  recommendation  of  its  Examiners,  the  Board 
found: 

122 II  App.  1481-82;  VII  App.  4463,  4946,  5008;  V  App.  3478-82,  3663-78. 
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(1)  That  while  certificates  should  name  specific  terminal 
and  intermediate  points,  grouping  of  points  of  service  con¬ 
forming  generally  to  the  areas  proposed  will  permit  a 
flexibility  of  routing  and  operations  which  is  required  by 
public  convenience  and  necessity  for  the  further  develop¬ 
ment  of  air  freight  traffic.128 

(2)  That  the  freight  carriers  certificated  are  not  relieved 
of  the  service  obligations  under  Section  404  (a)  of  the  Act; 
that  service  may  not  be  abandoned  or  suspended  without 
Board  permission;  and  that  implementation  of  demand 
service  through  tariff  specification  of  minimum  loads  will . 
not  be  permitted  unless  found  to  be  reasonable  and  nec¬ 
essary. m 

(If  any  further  safeguard  be  required  or  desired,  it 
may  be  found  in  a  subsequent  section  of  the  opinion 
entitled  “Amendments  to  Existing  Certificates”  and 
expressly  permitting  amendment  of  existing  certifi¬ 
cates  to  permit  more  flexible  operations  and  to  avoid 
any  possible  prejudice  to  the  rights  of  the  existing 
certificated  carriers  to  compete  on  an  equal  footing 
with  the  newly  certificated  property-only  carriers.128) 

“Selection  op  Routes” 

Without  repeating  too  many  unnecessary  details,  the 
principal  data  considered  and  findings  made,  in  this  con¬ 
nection,  were  as  follows: 

(1)  The  order  of  importance  of  the  various  areas  in¬ 
volved  as  industrial  or  agricultural  exporters.128 

(2)  The  flow  of  express  and  freight  by  areas,  according 
to  the  September  1946  Airline  Traffic  Survey.127 


128 II  App.  1483 ;  V  App.  3505-15;  m  App.  2180-83. 
**  H  App.  1484. 

1»H  App.  1499-50. 

13*  n  App.  1485. 
m  Ibid. 


(3)  September  1948  traffic  flow  data  adduced  at  the  re¬ 
opened  hearing.128 

(4)  The  relative  ranking  of  traffic  to  and  from  the  Texas 
area  during  this  two-year  period.128 

(5)  That  property  only  service  at  this  time  necessarily 
calls  for  certification  on  a  large  scale.180 

(6)  That  the  economic  and  geographical  characteristics 
of  the  several  areas  enumerated  differ  widely,  but  that  each 
is  a  major  trading  area  in  the  United  States,  with  an  indi¬ 
cated  air  freight  potential  sufficiently  large  to  warrant 
inclusion.181 

(7)  That  the  economic  data  presented  indicates  the 
major  air  freight  potential  along  the  route  joining  the 
California,  the  North  Central,  and  the  Northwest  Areas.182 

(8)  The  greater  movement  to  date  between  Northeast 
and  North  Central,  but  the  fact  that  Northeast  and  Cali¬ 
fornia  show  largest  net  complementary  characteristics,  and 
being  maximum  distance  apart,  emerge  as  the  major  termi¬ 
nal  areas  producing  air  freight;  for  similar  reasons  Cali¬ 
fornia-North  Central  can  be  expected  to  gain  in  importance 
to  rival  and  perhaps  exceed  that  between  North  Central  and 
Northeast.188 

/ 

(9)  Traffic  survey  results  and  the  community  of  inter¬ 
ests  induced  by  the  net  area  characteristics  indicate  that 
the  next  most  important  air  freight  movement  will  be  be¬ 
tween  the  Northeast  and  Southeast  Areas,  followed  by 
Texas-Northeast,  Texas-North  Central,  North  Central- 
Southeast,  North  Central-Northwest,  and  Northwest-Cali- 
fornia  follow  on  a  smaller,  though  substantial,  scale.184 

128  n  App.  I486. 

129 II  App.  I486. 

180 II  App.  1486;  V  App.  3505-3510;  III  App.  1774. 

181 II  App.  1486;  V  App.  3517-60. 

1*211  App.  1487;  V  App.  3533-34. 

l*8  II  App.  1487;  V  App.  3535-43. 

H*II  App.  1487. 
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(10)  That  the  three  areas  which  produce  air  freight  can¬ 
didates  predominantly  in  the  perishable  group  (Louisiana, 
Texas,  and  Northwest) — agricultural  produce  and  sea 
foods,  should  not  stand  alone  with  only  one  complementary 
area — but  instead  should  be  integrated  with  others  to  per¬ 
mit  the  sound  development  of  air  freight ;  accordingly  the 
Northwest  Area  is  integrated  into  one  transcontinental 
route,  Texas  into  the  other,  and  Louisiana  with  the  North- 
South  route.135 

(11)  Economic  characteristics  of  the  following  areas 
and  of  the  named  points  within  such  areas : 

California ,18*  Northwest ,m  Texas Z88  Louisiana?*9  South¬ 
east,1™  North  Central,1*1  and  Northeast.1*2 

(12)  Economic  characteristics  of  Certain  Other  Points: 

Phoenix,  Arizona 148  shows  an  adequate  potential  in  agri¬ 
cultural  produce  to  be  included  as  an  intermediate  point. 
Kansas  City,  Missouri 144  will  be  included  on  the  basis  of 
its  importance  as  an  industrial  and  distribution  center. 
Rockland  and  Portland,  Maine 145  are  principal  landing 
points  for  lobsters  and  other  sea  foods  that  have  greatly 

expanded  markets  through  air  freight 

« 

(13)  That  the  routes  authorized  form  the  nucleus  of  a 
nationwide  system  for  the  carriage  of  freight  to  virtually 


uw  II  App.  1488-89 ;  III  App.  1772-73. 

II  App.  1491 ;  Exh.  SA  9,  9A,  9B,  AFC  Rec  14541-46. 

13*  II  App.  1492. 

138 II  App.  1492;  Exh.  SA-10,  10A,  AFC  Rec  14547-54. 

13®  II  App.  1492. 

1*0  II  App.  1492. 

1*111  App.  1493;  V  App.  3520-25;  Exh.  SA-11A,  11B,  AFC  Rec  14557-65. 

1*211  App.  1493-94;  V  App.  3527-33;  Exh.  SA-12A,  AFC  Rec  14570-74. 

1*«  II  App.  1494;  V  App.  3427,  3443. 

i**II  App.  1494;  V  App.  3194. 

i*3II  App.  1494;  IH  App.  2117;  VI  App.  3911. 


every  section  of  the  country  and  between  practically  all 
major  traffic  generating  points.146 

(While  several  criticisms  have  been  offered  of  the 
foregoing  method  of  selecting  air  freight  routes,  the 
two  pressed  the  most  seem  to  be  (1)  failure  to  find 
the  exact  potential  for  each  route  segment  and  (2) 
failure  to  make  an  express  finding  of  inadequacy  of 
present  service  over  each  such  route  segment.  Aside 
from  being  clearly  beyond  statutory  requirements  and 
rather  unrealistic  on  their  face,  both  criticisms  over¬ 
look  the  inherent  nature  of  the  case.  The  problem 
before  the  Board  was  not  simply  to  estimate  probable 
expenses  and  revenues  from  operation  of  an  estab¬ 
lished  business  between  a  few  new  points,  as  in  the 
usual  passenger  route  case,  but  instead  to  evolve  the 
most  workable  nationwide  route  system  for  the  devel¬ 
opment  of  air  freight — a  new  business.  Moreover, 
even  in  passenger  route  cases  the  Board  has  not  hesi¬ 
tated  to  find  competition  and  additional  service  to  be 
in  the  public  interest  without  an  accompanying  finding 
of  inadequacy  of  the  present  service.147) 

(While  express  findings  of  inadequacy  of  present 
service  were  not  required  or  made,  the  Board  would 

14«  II  App.  1449-50. 

147  (1)  American  Export  Airlines,  Inc j— Certificate  of  Public  Convenience  and 
Necessity,  Trans- Atlantic  Service,  2  C.  A.  B.  16,  34-35  (1940),  wherein  Ameri¬ 
can  Export  Airlines  was  certificated  across  the  Atlantic;  (2)  Transcontinental 
fif  Western  Airlines,  Inc.,  Additional  North-South  California  Service,  4  C.  A.  B. 
254,  260  ;  4  C.  A.  B.  373,  374-375,  376  (1943),  wherein  two  additional  carriers 
were  authorized  to  operate  between  Los  Angeles  and  San  Francisco,  although  the 
Board  expressly  found  that  the  existing  carriers’  service  had  been  adequate; 
(3)  Northeast  Airlines,  Inc.,  Additional  Service  to  Boston,  4  C.  A.  B.  68 6,  689-90 
(1944),  in  which  the  Board  authorized  four  carriers  to  operate  from  Boston  to 
points  west  and  south,  two  of  which  duplicated  American’s  route  between  New 
York  and  Boston,  vsherein  the  Board  vaas  unable  to  find  that  American’s  service 
had  been  inadequate;  (4)  Colonial  Airlines,  Inc.,  Atlantic  Seaboard  Operations, 
4  C  A.  B.  392  (1943),  4  C.  A.  B.  552,  554-555  (1944),  wherein  the  Board 
stated,  “The  improvements  which  flow  from  a  competitive  service  cannot  be 
obtained  by  administrative  fiat;”  (5)  Northeast  Airlines,  Inc.,  North  Atlantic 
Route  Case,  6  C.  A.  B.  319,  324  (1945),  wherein  three  United  States  flag  car¬ 
riers  were  authorized  to  provide  service,  the  Board  recognizing  at  the  same  time 
that  “a  prognostication  of  the  volume  of  air  traffic  which  may  be  anticipated 
for  the  postwar  period  cannot  be  measured  with  mathematical  accuracy.”;  (6) 
Additional  Service  to  Latin  America,  6  C.  A.  B.  857,  864-866  (1946),  wherein  an 
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not  have  had  to  look  very  far  in  this  record  for  sup¬ 
port  if  such  findings  had  been  required.  First,  there 
was  the  extensive  shipper  use  of  the  new  kind  of 
service  provided  by  the  freight  carriers,  silent  in  one 
sense  but  in  another  perhaps  the  loudest  testimonial 
of  alL  Then  there  was  the  express  testimony  of  ship¬ 
pers  who  never  heard  of  air  freight  before  the  advent 
of  the  all-freight  carrier,  of  shippers  whom  the  pas¬ 
senger  carriers  solicited  for  air  freight  only  spasmodi¬ 
cally  or  not  at  all,  of  shippers  whose  needs  were  not 
filled  by  air  express  or  split  shipments  of  freight  in 
passenger  planes,  and  of  shippers  who  were  looking 
to  the  freight  carriers  for  real  air  freight  service  and 
the  further  development  of  the  business.148  In  addi¬ 
tion,  there  were  over  twenty  civic  appearances  in  the 
Air  Freight  Case.  Some  cities  expressly  endorsed 
the  applications  of  the  freight  carriers ;  others  were  a 
little  more  circumspect,  but  they  aU  indicated  a  real 
need  for  more  and  better  air  freight  service.149  In  the 
ordinary  passenger  line  new  route  case,  an  indicated 
desire  or  need  for  additional  service  might  not  be  con¬ 
sidered  of  unusual  significance  but  it  was,  we  submit, 


additional  United  States  flag  carrier  was  authorized  to  provide  competition;  (7) 
Northwest  Airlines,  Inc.,  Pacific  Case,  7  C.  A.  B.  209,  226-27  (1946),  wherein  an 
additional  United  States  flag  carrier  was  authorized  by  a  divergent  route  to 
provide  competition;  and  (8)  between  the  Mainland  and  Hawaii  wherein  com¬ 
petitive  services  between  three  West  Coast  points  and  Honolulu  have  been  au¬ 
thorized  despite  the  contentions  that  the  traffic  moving  could  be  handled  by  one 
carrier  over  each  route.  ( Hawaiian  Airlines,  Ltd.,  Hawaiian  Case,  7  C.  A.  B. 
83,  103-105  (1946) ;  Pacific  Northwest-Hawaii  Service  Case,  9  C.  A.  B.  414,  415, 
422  (1948) ;  9  C.  A.  B.  580  (1948) ;  Reopened  Hawaiian  Case,  Docket  No.  851, 
et  al.,  May  1950,  2  C.  C.  H.  Avi.  L.  Rep.  16,  979.) 

nsy  App.  3567-3600;  III  App.  1705,  1706,  1706-07,  1854-55,  2045,  2079-83, 
2119-2131. 

VI  App.  3983-4000. 

160  Xo  illustrate,  we  quote  from  the  testimony  of  the  Aviation  Director,  of  the 
Baltimore  Association  of  Commerce: 

“Q.  As  I  see  it,  then,  your  position  is  that  the  public  convenience  and 
necessity  of  a  city  the  size  of  Baltimore  requires  air  cargo  service  not  only 
by  means  of  presently  certificated  air  carriers  engaged  in  both  passenger  and 
cargo  service,  but  it  also  requires  the  services  of  strictly  air  freight  lines  to 
all  important  business  centers  of  the  country? 

“A.  Yes,  that  is  so.  Of  course,  with  the  stipulation  that  the  cargo  service 
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in  this  case,150  where  the  type  of  service  proposed  was 
so  different  from  the  service,  if  any,  being  rendered.151) 

“Carriers  Ceettftoated ’ 1 

While  it  is  not  believed  that  any  review  petitioner  seri- 
onsly  questions  the  fitness,  willingness  or  ability  of  Slick 
Airways,  the  findings  of  the  Board  on  this  subject  are,  in 
the  interest  of  completeness,  included  in  this  summary : 

(1)  That  Slick  and  Flying  Tigers  both  presented  plans 
warranting  assumption  that  services  would  be  conducted  on 
a  sound  basis.152 

(2)  That  each  has  an  adequate  organization  and  suffi¬ 
cient  financial  resources  upon  which  to  conduct  the  opera¬ 
tions.158 

(3)  That  excerpts  from  September  30,  1948,  balance 
sheets  reflect  financial  status  of  each  as  of  that  date.154 


offers  regular  and  dependable  service  and  meets  the  needs  of  the  shippers 
as  we  see  them. 

“Q.  You  are  contending,  then,  that  that  class  of  cargo  service  is  the  most 
satisfactory  class  of  service  to  shippers  generally,  or  would  be? 

“A.  Yes.”  (Ill  App.  1915-16)  (Emphasis  ours). 

To  the  same  general  effect,  see  also  the  plea  of  the  City  and  Chamber  of  Com¬ 
merce  of  Richmond,  Va-,  for  freight  service  by  freight  carriers  (II  App.  1426- 
27). 

151  “Since,  however,  on  adequate  evidence  the  Commission  found  that  the  motor 
service  sought  was  of  a  different  character  from  the  existing  motor  service  and 
not  directly  competitive  or  unduly  prejudicial  to  the  already  certificated  motor 
carriers,  42  MCC(F)  725,  726,  <we  hold  that  the  Commission  had  statutory 
authority  and  administrative  discretion  to  order  the  certificate  to  issue.  The 
public  is  entitled  to  the  benefits  of  improved  transportation.  Where  that  im¬ 
provement  depends  in  the  Commission’s  judgment  upon  a  unified  and  limited 
rail-truck  operation  which  is  found  not  ‘unduly  prejudicial’  to  motor  carrier 
operations,  the  Commission  may  authorize  the  certificate  even  though  the  existing 
carriers  might  arrange  to  furnish  successfully  the  projected  service .”  (Emphasis 
ours.)  Interstate  Commerce  Commission  v.  Parker,  326  U.  S.  60,  70,  89  L.  ed. 
2051,  2061-2062  (1945). 

II  App.  1504;  V  App.  3642-76. 

158 II  App.  1504;  V  App.  3619-42;  VII  App.  4672-76;  AFC  Rec.  14780, 
14793-95. 


1M II  App.  1504;  VII  App.  5007. 
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(4)  That  there  is  little  question  but  that  both  Slick  and 
Flying  Tigers  are  fit,  willing  and  able  to  perform  the  serv¬ 
ices  authorized.150 

(5)  That  on  basis  of  past  operations  and  all  evidence  of 
record,  Flying  Tigers  should  be  certificated  over  Route  A, 
and  Slick  over  Route  B  (by  order  to  be  known  as  Route 
No.  101).155 


“Conclusions” 

In  accordance  with  the  foregoing  findings  and  upon 
the  basis  of  all  the  facts  of  record,  the  Board  found,  as 
applied  to  Slick  Airways : 

(1)  That  the  public  convenience  and  necessity  require 
that  Slick  Airways,  Inc.,  be  authorized,  to  engage  in  air 
transportation  with  respect  to  property  between  the  named 
point  or  points  in  any  of  the  named  groups  of  points  and 
any  named  point  or  points  in  any  other  of  said  groups.157 

(2)  That  each  certificate  of  public  convenience  and  ne¬ 
cessity  issued  in  this  proceeding  shall  be  subject  to  the 
condition  that  the  holder  thereof  shall  not  carry  property 
shipped  by  Railway  Express  Agency,  Inc.,  pursuant  to  the 
exemption  authorization  contained  in  Order  Serial  No.  941, 
dated  March  13, 1941,  as  amended  by  Order  Serial  No.  5419, 
dated  September  3,  1946.158 

(3)  That  each  of  the  above  named  applicants  is  a  citizen 
of  the  United  States  within  the  meaning  of  the  Civil  Aero¬ 
nautics  Act  of  1938,  as  amended,  and  is  fit,  willing,  and 
able  to  perform  the  transportation  authorized  and  to  con¬ 
form  to  the  provisions  of  the  Act  and  the  rules,  regula¬ 
tions,  and  requirements  of  the  Board  thereunder.15* 

im  II  App.  1505. 

M«II  App.  1505,  1564-65. 

W7  H  App.  1511-12. 

158 II  App.  1514. 

15#  II  App.  1514. 


46 


(4)  That  the  public  convenience  and  necessity  require 
that  each  of  the  certificates  to  be  issued  be  limited  to  a 
temporary  period  of  five  years.1®0 

(If  there  is  one  thing  which  should  be  clear  by  now, 
it  is  that  the  Civil  Aeronautics  Board  was  not  hap¬ 
hazard,  careless,  or  even  inarticulate,  much  less  un¬ 
reasonable,  arbitrary  or  capricious,  in  its  considera¬ 
tion  of  a  single  issue  in  the  Air  Freight  Case.  Not¬ 
withstanding  assertions  by  some  review  petitioners  in¬ 
dicating  a  contary  belief,  there  is,  of  course  “no  re¬ 
quirement  that  the  Commission  (Board)  specify  the 
weight  given  to  any  item  of  evidence  or  fact  or  dis¬ 
close  mental  operations  by  which  its  decisions  are 
reached.  Useful  precision  in  respect  to  either  would 
be  impossible.”161) 

0 

IV.  The  Board’s  Decision  Must  Be  Affirmed  Since  the 
Court’s  Only  Function  on  Review  Is  to  Determine 
Whether  the  Decision  Was  Within  Statutory  Authority 
and  Supported  by  Substantial  Evidence. 

We  have  no  real  quarrel  with  any  of  the  law  in  the 
review  petitioners’  briefs.  It  all  adds  up  to  nothing  more 
or  less  than  the  familiar  “substantial  evidence  rule”  gov¬ 
erning  judicial  review  of  administrative  agency  findings. 

By  the  very  same  tokens,  the  limits  of  a  reviewing  court’s 
authority  in  this  type  of  case  are  equally  well  defined. 
As  this  Court  has  aptly  said,  upon  reviewing  another  Civil 
Aeronautics  Board  decision : 102 

“The  Courts  must  make  certain  that  the  legislative 
enactment  is  within  Constitutional  limitations,  that  the 
executive  program  is  within  statutory  limitations,  and 
that  a  disputed  executive  action  is  within  the  terms  of 

l«0  II  App.  1514. 

i«l  Baltimore  &  Ohio  Ry.  v.  United  States,  298  U.  S.  349,  359,  80  L.  ed.  1209, 
1219  (1936). 

United  Air  lines  v.  Civil  Aeronautics  Board,  155  F.  2d  169,  171-172,  81 
App.  D.  C.  89  (CA.D.C  1946). 
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the  legislative  mandate,  fairly  based  on  facts  fairly 
found,  and  not  arbitrary,  capricious  or  fanciful.  Be¬ 
yond  this,  in  a  national  project  of  this  sort,  the  courts 
cannot  go.” 


The  same  limits  were  even  more  recently  observed  by  the 
Seventh  Circuit  Court  of  Appeals  in  reviewing  the  deci¬ 
sion  of  the  Civil  Aeronautics  Board  in  the  Freight  For- 
warder  Cose163  (rather  closely  related,  historically,1®4  to 
this  case) : 

“Obviously,  we  are  not  concerned  with  the  question  of 
whether  this  was  a  wise  course  of  action.  Nor  are  we 
concerned  with  whether  we  would  have  entered  the 
order  ourselves  or  whether  the  boards  interpretation 
is  the  only  reasonable  one.  Our  function  is  limited; 
we  may  only  inquire  as  to  whether  the  board’ $  inter¬ 
pretation  of  the  statute  has  warrant  in  the  record  and 
a  reasonable  basis  in  law.”  (Emphasis  ours) 


The  Seventh  Circuit  Court  also  noted  the  experimental 
nature  of  the  undertaking  authorized  by  the  Board  and 
quoted  from  an  earlier  Supreme  Court  decision  as  follows : 


“We  think  it  dear  that  it  can  not  be  said  that  the 
board  has  failed  to  make  adequate  findings  in  this  case, 
where  it  is  dealing  largely  with  an  experimental  under¬ 
taking.  The  language  of  the  Supreme  Court  in  Rail¬ 
road  Commission  v.  Rowan  &  Nichols  OH  Company , 
310  U.  S.  573,  60  S.  Ct.  1021,  1024,  84  L.  Ed.  1368  is 


pertinent:  ‘Certainly  in  a  domain  of  knowledge  still 
shifting  and  growing,  and  in  a  field  where  judgment  is 
therefore  necessarily  beset  by  the  necessity  of  infer¬ 
ences  bordering  on  conjecture  even  for  those  learned 
in  the  art,  it  would  be  presumptuous  for  courts,  on  the 
basis  of  conflicting  expert  testimony,  to  deem  the  view 
of  the  administrative  tribunal,  acting  under  legislative 


168  American  Airlines,  Inc.  v.  Civil  Aeronautics  Board,  178  F.  2d  903,  908 
(C.  A.  7th  1949). 

i®4  While  the  Air  Freight  Case  was  initiated  before  the  Freight  Forwarder 
Case,  the  Board  decided  the  latter  before  the  former.  Interestingly  enough,  the 
only  dissenter  in  the  Freight  Forwarder  Cast  was  the  principal  dissenter  in  the 
Air  Freight  Case.  The  tone  of  dissent  in  each  case  speaks  for  itself. 
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authority,  offensive  to  the  Fourteenth  Amendment. 
*  *  *  Plainly  these  are  not  issues  for  our  arbitra¬ 
ment.  ’  ” lw 

Reiteration  of  these  settled  principles  would  hardly  seem 
to  be  required  but  if  desired  may  be  found  in  numerous 
decisions  of  this  Court  and  of  the  Supreme  Court  of  the 
United  States.18® 

1W American  Airlines,  Inc .  v.  Civil  Aeronautics  Board,  supra,  at  908. 

166  (1)  Philadelphia  Co.  v.  Securities  and  Exchange  Commission,  177  F.  2d 
720,  724,  85  App.  D.  C.  327  (C.  A.  D.  C.  1949) :  “The  rule  that  a  specialized 
agency’s  findings  on  a  question  within  its  specialty  ‘are  not  to  be  disturbed  except 
in  the  plainest  case  •  *  *  applies  here  with  especial  force  just  because  the  find¬ 
ings  are  necessarily  prospective;  time  alone  (could)  decide  their  success  or  their 
failure.’ ” 

(2)  Norris  &  Hirshberg,  Inc.  v.  Securities  and  Exchange  Commission,  177  F. 
2d.  228,  230,  85  App.  D.  C.  268  (C.  A.  D.  C.  1949):  “As  we  stated  in  our  first 
opinion  in  this  case,  our  function  is  ‘simply  to  see  if  the  Commission’s  factual 
findings  are  supported  by  substantial  evidence.’” 

(3)  Johnston  Broadcasting  Co.  v.  Federal  Communications  Commission,  175  F. 
2d'  351,  357,  85  App.  D.  C.  40  (C.  A.  D.  C.  1949):  “The  Supreme  Court  has 
said  that  ‘the  administrative  tribunal  under  statutes  such  as  this,  is  the  final 
arbiter  of  the  public  interest.  The  requirement  is  that  the  judgment  be  within 
the  bounds  of  rational  derivation  from  the  findings.’” 

(4)  Securities  and  Exchange  Commission  v.  Chenery  Corp.,  332  U.  S.  194, 
207,  91  L.  ed.  1995,  2004-2005  (1947) :  “Our  duty  is  at  an  end  when  it  becomes 
evident  that  the  Commission’s  action  is  based  upon  substantial  evidence  and  is 
consistent  with  the  authority  granted  by  Congress.  See  National  Broadcasting 
Co.  v.  United  States,  319  U  S  190,  224,  87  L.  ed.  1344,  1366,  63  S  Ct  997.” 

(5)  United  States  v.  Pierce  Auto  Freight  lines,  Inc.,  327  U.  S.  515,  535-536, 
90  L.  ed.  821,  835  (1946) :  “We  think  the  court  misconceived  not  only  the  effects 
of  the  Commission’s  action  in  these  cases  but  also  its  own  function.  It  is  not 
true,  as  the  opinion  stated,  that  .  .  the  courts  must  in  a  litigated  case,  be  the 
arbiters  of  the  paramount  public  interest.’  This,  is  rather  the  business  of  the 
Commission,  made  such  by  the  very  terms  of  the  statute.  The  function  of  the 
reviewing  court  is  much  more  restricted.  It  is  limited  to  ascertaining  whether 
there  is  a  warrant  in  the  law  and  the  facts  for  what  the  Commission  has  done. 
Unless  in  some  specific  respect  there  has  been  prejudicial  departure  from  re¬ 
quirements  of  the  law  or  abuse  of  the  Commission’s  discretion,  the  reviewing 
court  is  without  authority  to  intervene.  It  cannot  substitute  its  own  view  con¬ 
cerning  what  should  be  done,  whether  with  reference  to  competitive  considera¬ 
tions  or  others,  for  the  Commission’s  judgment  upon  matters  committed  to  its 
determination,  if  that  has  support  in  the  record  and  the  applicable  law.” 

(6)  Board  of  Trade  of  Kansas  City,  Mo.  v.  United  States,  314  U.  S.  534,  546, 
547,  86  L.  ed.  432,  443  (1942) :  “Congress  has  therefore  delegated  the  enforce¬ 
ment  of  transportation  policy  to  a  permanent  expert  body  and  has  charged  it 
with  the  duty  of  being  responsive  to  the  dynamic  character  of  transportation 
problems.”  •  •  • 

“That  the  Commission  itself  was  of  divided  mind  in  the  successive  stages  of 
this  controversy  emphasizes  that  the  problem  is  enmeshed  in  difficult  judgments 
of  economic  and  transportation  policy.  Neither  rule  of  thumb  nor  formula  nor 
general  principles  provide  a  ready  answer.  We  certainly  have  neither  technical 
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The  result  of  the  application  of  these  principles  to  the 
present  case  may  be  summarized,  in  the  language  of  this 
Court  in  another  case,167  as  follows:  “In  summary,  the 
Commission  (Board)  in  this  case,  as  shown  by  the  record, 
has  proven  itself  eminently  fair  and  diligently  conscien¬ 
tious  in  carrying  out  the  duties  required  of  it  by  *  *  • 
the  Act.  ’  1  To  borrow  from  the  opinion  of  another  Court : 168 
“On  that  comprehensive  report ,  as  a  matter  of  common 
justice  to  the  Commission  (Board),  we  must  hold  that  its 
decision  makes  sense.  Based  on  a  sound  foundation  of 
evidence,  the  Commission  (Board)  concluded  that  it  was 
doing  a  progressive,  good  thing  in  giving  the  territory  in 
question  the  transportation  sought ;  in  giving  that  territory 
service  needed  now  and  for  the  future.1 1 


competence  nor  legal  authority  to  pronounce  upon  the  wisdom  of  the  course 
taken  by  the  Commission.” 

(7)  Railroad  Commission  of  Texas  v.  Rowan  &  Nichols  Oil  Co.,  311  U.  S. 
570,  576,  85  L.  ed.  358,  362  (1941):  “When  we  consider  the  limiting  conditions 
of  litigation — the  adaptability  of  the  judicial  process  only  to  issues  definitely  cir¬ 
cumscribed  and  susceptible  of  being  judged  by  the  techniques  and  criteria  within 
the  special  competence  of  lawyers — it  is  clear  that  the  Due  Process  Clause  does 
not  require  the  feel  of  the  expert  to  be  supplanted  by  an  independent  view  of 
judges  on  the  conflicting  testimony  and  prophecies  and  impressions  of  expert 
witnesses.” 

(8)  National  Labor  Relations  Board  v.  Waterman  Steamship  Corp.,  309  U.  S. 
206,  208-209,  84  L.  ed.  704,  706-707  (1940):  “In  that  Act,  Congress  provided, 
‘The  findings  of  the  Board,  as  to  the  facts,  if  supported  by  evidence,  shall  be 
conclusive.’  It  is  of  paramount  importance  that  courts  not  encroach  upon  tins 
exclusive  power  of  the  Board  if  effect  is  to  be  given  the  intention  of  Congress 
to  apply  an  orderly,  informed  and  specialized  procedure  to  the  complex,  admin¬ 
istrative  problems  arising  in  the  solution  of  industrial  disputes.  As  it  did  in 
setting  up  other  administrative  bodies.  Congress  has  left  questions  of  law  which 
arise  before  the  Board — but  not  more — ultimately  to  the  traditional  review  of  the 
judiciary.  Not  by  accident,  but  in  line  with  a  general  policy,  Congress  has 
deemed  it  wise  to  entrust  the  findings  of  facts  to  these  specialized  agencies.  It 
is  essential  that  courts  regard  this  division  of  responsibility  which  Congress  as 
a  matter  of  policy  has  embodied  in  the  very  statute  from  which  the  Court  of 
Appeals  derived  its  jurisdiction  to  act.” 

(9)  See  also  United  States  Lines  Co.  v.  Civil  Aeronautics  Board,  165  F.  2d  849, 
852  (C.  A.  2d  1948) ;  Inter-City  Transp.  Co.  v.  United  States,  89  F.  Supp.  441, 
444  (D.  N.  J.  1948). 

167  Radio  Cincinnati,  Inc.  v.  Federal  Communications  Commission,  177  F.  2d 
92,  96,  85  App.  D.  C.  292  (C  A.  D.  C.  1949).  (Emphasis  ours.) 

1®®  Inter-City  Transp.  Co.,  Inc.  v.  United  States,  89  F.  Supp.  441,  444  (D.  N.  J. 
1948).  (Emphasis  ours.) 
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CONCLUSION. 

While  the  wisdom  of  the  Civil  Aeronautics  Board’s  deci¬ 
sion  may  be  subject  to  review  only  by  history,  we  submit 
that  analysis  of  its  findings  in  the  light  of  the  record  and 
the  nature  of  the  problem  before  it,  demonstrate  that  the 
Board  not  only  met  its  statutory  responsibilities  head-on 
but  performed  its  quasi- judicial  functions  in  a  forthright, 
careful,  thorough,  orderly,  temperate,  and  judicial  manner. 
While  some  of  the  interested  parties  may  have  been  dis¬ 
appointed  in  the  result,  what  more  in  the  performance  of 
its  statutory  obligations  could  be  asked  of  any  such  agency? 

Respectfully  submitted, 

Stanley  C.  Morris, 

William  E.  Mttj.kr, 

I.  Martin  Leavitt, 

Stephen  Axles, 

1139  Shoreham  Building, 
Washington  5,  D.  C. 

Attorneys  for  Slick  Airways ,  Inc. 

Steptoe  &  Johnson, 

1139  Shoreham  Building, 

Washington  5,  D.  C. 

Of  Coimsel. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

This  case  presents  the  following  questions: 

Did  the  Civil  Aeronautics  Board  act  within  its  jurisdiction 
in  .issuing  temporary  certificates  of  public  convenience  and 
necessity  authorizing  the  transportation  of  freight  by  air? 

Did  the  Civil  Aeronautics  Board  make  all  necessary  find¬ 
ings?  :  r- 

_  J.  • 

Is  there  substantial  evidence  of  record  to  support  such 
findings?  1 

*  The  scope  of  this  case  is  not  unfamiliar  to  the  Court.  That 
scope  was  well  stated  in  United  Air  Lines  v.  Civil  Aeronautics 
Board,  81  App.  D.  C.  89,  155  F.  2d  169,  as  follows: 

“The  development  of  an  adequate  national  system  is  one 
of  the  problems  in  air  transportation  to  which  the  Civil  Aero¬ 
nautics  Act  is  addressed.  Because  of  the  public  interest  in 
the  airways,  in  air  commerce  and  in  air  defense,  the  Govern¬ 
ment  has  a  function  in  that  development,  and  in  our  con¬ 
stitutional  organization  that  function  is  of  the  legislative 
branch.  The  ascertainment  of  the  facts  in  each  particular 
phase  of  the  problem  and  the  application  of  the  legislative 
mandate  to  the  facts  thus  ascertained  are  functions  suscep¬ 
tible  of  delegation  by  the  legislature.  The  execution  of  the 
legislative  mandate  is,  of  course,  a  responsibility  of  the  ex¬ 
ecutive.  In  this  development  operation,  the  function  of  the 
judicial  branch  of  government  is  inherently  limited.  The 
courts  must  make  certain  that  the  legislative  enactment  is 
within  Constitutional  limitations,  that  the  executive  pro¬ 
gram  is  within  statutory  limitations,  and  that  a  disputed 
executive  action  is  within  the  terms  of  the  legislative  mandate, 
fairly  based  on  facts  fairly  found,  and  not  arbitrary,  capri¬ 
cious  or  fanciful.  Beyond  this,  in  a  national  project  of  this 
sort,  the  courts  cannot  go. 

“The  executive  action  in  controversy  here  is  the  designa¬ 
tion  of  the  operator  of  a  new  air  route.  No  deprivation  of 
property  rights,  no  regulatory  proposal,  no  maximum  of  rates 
or  fares,  is  involved.  Our  consideration  must  be  confined  to 
the  subject  matter  before  us,  and  our  function  is  correspond¬ 
ingly  limited.” 
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American  Airlines,  Inc., 
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10442 


Civil  Aeronautics  Board, 
U.  S.  Airlines,  Inc., 


Respondent. 


Intervenor  in  all  cases. 


BRIEF  OF  U.  S.  AIRLINES,  INC.,  INTERVENOR 


SUMMARY  OF  ARGUMENT 

The  Civil  Aeronautics  Board  acted  within  its  jurisdic¬ 
tion.  Under  the  Civil  Aeronautics  Act,  the  Board  may- 
issue  temporary  certificates  if  it  finds,  on  the  basis  of  substan¬ 
tial  evidence,  that  the  applicants  (intervenors  here)  are  “fit, 
willing,  and  able”  and  that  the  public  convenience  and  neces¬ 
sity  require  the  certification  of  the  Intervenors  for  a  tempo- 
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rary  period.  The  Board  made  the  necessary  subsidiary  and 
ultimate  findings  in  its  opinion. 

The  evidence  of  record  shows  convincingly  that  the  inter- 
venors  are  “fit,  willing,  and  able.”  Despite  early  losses  on 
limited  operations  (where  the  applicants  were  under  severe 
restrictions  with  respect  to  investment  and  solicitation  of 
traffic)  the  evidence  shows  that  they  will  be  able  to  operate 
profitably  under  certificates,  and  they  are  so  operating  today. 

The  evidence  appears  to  be  clear  that  the  public  conveni¬ 
ence  and  necessity  (i.e.,  the  needs  of  commerce  and  of  the 
national  defense)  require  the  newly  certificated  freight  serv¬ 
ices  and  that  there  is  a  substantial  volume  of  potential  traffic 
which  warrants  this  service. 

The  Board’s  action  was  within  its  jurisdiction.  Clear  find¬ 
ings  and  convincing  evidence  sustain  that  action. 


ARGUMENT 


I.  The  Civil  Aeronautics  Board  Acted  Within  Its  Jurisdiction 


Each  of  the  intervenors  in  this  proceeding  applied  to  the 
Civil  Aeronautics  Board1  for  a  certificate  of  public  conveni¬ 
ence  and  necessity  authorizing  it  to  engage  in  the  temporary 
transportation  of  property  by  aircraft  between  areas,  or  be¬ 
tween  specified  groups  of  points,  within  the  continental 
United  States.2 

The  authority  of  the  Board  to  grant  the  certificates  applied 
for  and  the  conditions  upon  which  certificates  are  to  be 
granted  are  stated  in  the  Civil  Aeronautics  Act  of  1938 
[Act  of  June  23,  1938,  Public  No.  706,  75th  Congress;  52 
Stat.  973,  49  U.  S.  C.  401]  as  amended,  hereinafter  called  the 
Act. 


1  Sometimes  hereinafter  called  “the  Board.”  The  parties 
will  be  referred  to  by  the  short  names  used  in  the  Board’s 
opinion. 

2  Joint  Appendix  ( Jt.  App.)  129-184,  and  particularly  maps 
at  pp.  133, 143, 159  and  183;  2017-8. 
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Section  401(d)  of  the  Act  provides: 

“Issuance  of  Certificate 

“(d)  (1)  The  Authority8  shall  issue  a  certificate  au¬ 
thorizing  the  whole  or  any  part  of  the  transportation 
covered  by  the  application,  if  it  finds  that  the  applicant 
is  fit,  willing,  and  able  to  perform  such  transportation 
properly,  and  to  conform  to  the  provisions  of  this  Act 
and  the  rules,  regulations,  and  requirements  of  the  Au¬ 
thority  hereunder,  and  that  such  transportation  is  re¬ 
quired  by  the  public  convenience  and  necessity;  other¬ 
wise  such  application  shall  be  denied. 

“(2)  In  the  case  of  an  application  for  a  certificate  to 
engage  in  temporary  air  transportation,  the  Authority 
may  issue  a  certificate  authorizing  the  whole  or  any  part 
thereof  for  such  limited  periods  as  may  be  required 
by  the  public  convenience  and  necessity,  if  it  finds  that 
the  applicant  is  fit,  willing,  and  able  properly  to  perform 
such  transportation  and  to  conform  to  the  provisions  of 
this  Act  and  the  rules,  regulations  ,and  requirements  of 
the  Authority  hereunder.” 

It  will  be  seen  that  the  jurisdiction  of  the  Board  requires 
it  to  issue  the  certificate  described  in  Section  401  (d)  (1),  if 
the  Board’s  findings  are  as  specified  in  that  paragraph.  Under 
Section  401  (d)  (2)  the  Board  may,  in  its  discretion,  issue  a 
certificate  to  engage  in  temporary  air  transportation  for  such 
limited  periods  as  may  be  required  by  the  public  convenience 
and  necessity,  if  the  Board’s  findings  are  as  specified  in  that 
paragraph. 

In  this  case,  the  Board  fully  compiled  with  the  statutory 
requirements  of  Section  401  (d)  (2)  and,  convinced,  by  the 
evidence  submitted  to  it,  of  the  public  need  for  the  proposed 
transportation  and  the  ability  of  the  applicants,  issued  certifi¬ 
cates  after  making  all  of  the  findings  required  by  both  subsec¬ 
tions  of  Section  401  (d).  There  can  be  no  doubt  of  the  author¬ 
ity  of  the  Board  to  issue  the  certificates.  As  this  Court  said: 

8  The  “Board”  was  substituted  for  the  “Authority”  by 
Reorganization  Plan  No.  IV  of  1940  (54  Stat.  1234,  in  effect 
as  of  June  30, 1940) . 


4 


“We  find  no  merit  in  petitioner’s  contentions  .  .  .  that 
the  Board  has  no  power  to  issue  temporary  certificates 
for  experimental  purposes.”  Braniff  Airways  v.  Civil 
Aeronautics  Board,  79  App.  D.  C.  341 ;  147  F.  2d  152. 

Of  course,  the  Board’s  power  must  be  exercised  within  the 
statutory  limits.  Section  401  (d)  empowers  the  Board  to 
issue  a  certificate  if  it  makes  the  two  findings  of  “fitness  and 
ability”  and  “convenience  and  necessity”.  Responsive  to  the 
applications  before  it  and  the  evidence  adduced  in  their  sup¬ 
port,  the  Board  issued  temporary  certificates  to  the  inter- 
venors.  It  would  seem  clear,  without  further  laboring  the 
point,  that  the  Board  acted  within  its  jurisdiction  if  it  found 
the  requirements  for  the  implementation  of  its  discretion. 

Petitioners  assert  that  the  Board  misconstrued  its  powers  to 
issue  certificates.  Indeed,  the  Petitioners’  major  argument 
is  devoted  to  this  assertion.  This  argument,  however^  is 
simply  a  laboring  of  the  point  that  the  Petitioners  would  not 
have  used  the  tool  of  temporary  certificates  for  independent 
carriers  in  order  to  develop  an  air  freight  industry.  The 
Board  has  every  legal  power  to  issue  the  certificates  ordered 
by  it  provided  the  Board  makes  the  findings  required  by  law 
and  the  record  supports  those  findings.  Civil  Aeronautics 
Board  v.  State  Airlines,  94  L.  ed.  Adv.  Op.  346;  Interstate 
Commerce  Commission  v.  Parker,  326  U.  S.  60,  89  L.  ed. 
2051;  Davidson  Transfer  &  Storage  Co.  v.  United  States,  42 
F.  Supp.  215;  affirmed  without  written  opinion,  317  U.  S.  587. 

The  public  is  entitled  to  the  benefits  of  improved  air  trans¬ 
portation.  The  Board  has  the  authority  within  statutory 
limitations  to  grant  certificates  to  new  carriers  and  the  Board 
is  entrusted  by  Congress  to  guard  against  the  danger  of  the 
development  of  a  transportation  monopoly  and  to  decide 
whether  additional  air  service  is  required  by  the  public  con¬ 
venience  and  necessity.  The  Board  acted  within  its  jurisdic¬ 
tion.  Interstate  Commerce  Commission  v.  Parker,  326  U.  S. 
60,  90  L.  ed.  489;  United  States  v.  Detroit  &  Cleveland  Nav. 
Co.,  326  U.  S.  236, 90  L.  ed.  38. 
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II.  The  Board  Made  the 


A.  The  Board  found  U.  S.  Airlines  and  the  other  intervenors 

to  be  fit,  willing  and  able. 

The  Board  formally  made  the  ultimate  findings  of  fitness 
and  ability  with  respect  to  all  of  the  intervenors  in  the  statu¬ 
tory  language  as  follows: 

“That  each  of  the  above-named  applicants4  is  a  citizen 
of  the  United  States  .  .  .  and  is  fit,  willing,  and  able  to 
perform  the  transportation  authorized  and  to  conform 
to  the  provisions  of  the  Act  and  the  rules,  regulations, 
and  requirements  of  the  Board  thereunder.”  (Jt.  App. 
p.  1514) 


In  view  of  the  foregoing  finding  of  the  Board,  it  should  be 
apparent  that  there  is  no  merit  to  the  argument  advanced  by 
two  Petitioners®  that  the  Board  did  not  make  the  required 
ultimate  jurisdictional  finding.  United  States  v.  Pierce  Auto 
Freight  Lines,  327  U.  S.  515,  532-3  ;  90  L.  ed.  821,  833-4. 

In  addition  to  the  basic  finding,  the  Board  made  subsidiary 
findings  which  sufficiently  support  the  ultimate  finding. 
These,  with  reference  to  the  intervenor  U.  S.  Airlines,  are  as 
follows: 

(1)  “While  U.  S.  Airlines  and  Willis  have  been  oper¬ 
ating  some  service  to  the  west  coast,  their  greatest  effort 
has  been  in  the  area  east  of  the  Mississippi  U.  S.  Air¬ 
lines  has  its  main  operating  base  in  Florida.”  (Jt.  App. 
1504) 

(2)  “Both  U.  \  Airlines  and  Willis  have  operated  in 
the  area  encompassed  by  route  C  and  an  examination  of 
the  record  refects  that  both  these  carriers  have  adequate 
organizations.”  (Jt.  App.  1506-7) 

(3)  “An  examination  of  the  respective  balance  sheets 
of  Willis  and  U.  S.  Airlines  as  of  September  30,  1948, 


4  U.  S.  Airlines,  The  Flying  Tiger  Line,  Slick  Airways  and 
Air  News  are  the  “above-named  applicants”.  (Jt.  App.  1511- 
1514) 

®  Briefs  of  Eastern,  p.  11 ;  Delta,  p.  10. 
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discloses  that  the  latter  carrier  is  in  a  considerably  better 
financial  condition.  Cash  on  hand  amounted  to  $490,558 
.  .  .  accounts  receivable  (net)  for  U.  S.  Airlines  were 
$49,048.  ...  In  materials  and  supplies  and  in  operating 
equipment  (net),  .  .  .  the  accounts  for  U.  S.  Airlines 
show  $168,893  and  $232,574  ...  the  assets  and  liabilities 
of  U.  S.  Airlines  totaled  $1,168,878  and  $45,568  respec¬ 
tively.  The  net  worth  of  the  latter  carrier  amounted  to 
$1,123,310 . . .”  ( Jt.  App.  1508) 

(4)  “.  .  .  The  carriers  to  be  certificated  herein  will 
require  substantial  financial  resources  ...  it  is  quite  clear 
that  U.  S.  Airlines  is  in  a  sounder  financial  position  than 
Willis  and  will  be  in  a  better  position  to  operate  and 
develop  the  integrated  north-south  route  which  we  have 
found  required  by  the  public  convenience  and  necessity.” 
(Jt.  App.  1509-10) 

(5)  “This  company  was  incorporated  in  July  1946. . . . 
The  president,  Harry  R.  Playford,  has  been  connected 
with  aeronautical  activities  since  the  first  World  War  in 
which  he  served  with  Army  Air  Forces. . . .  Mr.  Playford 
was  formerly  a  director  of  National  Airlines  and  also 
supervised  a  C.  A.  A.  indoctrination  program.  .  .  .  The 
vice  president,  Theodore  N.  Law,  previously  served  for 
eight  years  as  director  of  Mid-Continent  Airlines  and 
was  formerly  president  of  Alaska  Airlines.  .  .  .  Mr.  Mc- 
Duffe  has  had  wide  experience  in  aeronautical  activities. 
. . .  The  applicant  commenced  airfreight  operations  in  De¬ 
cember  1945.  ...  At  the  time  of  the  original  hearing  it 
had  in  operation  a  total  of  twelve  such  planes.  The  main 
operations  and  maintenance  base  is  located  at  St.  Peters¬ 
burg.  The  carrier’s  plans  for  operation,  if  certificated, 
contemplate  the  operation  of  a  fleet  of  aircraft  equal  to 
25  Martin  202’s  or  22  Douglas  C-54’s.  ...  All  of  the 

officers  and  directors  are  citizens  of  the  United  States _ 

all  of  the  1,500,000  shares  of  common  stock  outstanding 
.  .  .  were  registered  in  the  names  of  persons  whose  ad¬ 
dresses  are  in  the  United  States.”  (Jt.  App.  1581-2) 

(6)  “.  .  .  there  is  ample  reason  to  conclude  that  these 
carriers  will  achieve  economic  and  profitable  operations 
prior  to  the  expiration  of  the  temporary  period  for  which 
the  certificates  are  being  awarded.”  (Jt.  App.  1482) 
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(7)  .  .  on  the  basis  of  all  the  evidence  of  record,  the 

public  interest  will  be  best  served  by  U.  S.  Airlines' 
operation  of  this  system.”  (Jt.  App.  1510) 

The  findings  set  forth  above,  which  are  in  the  exact  words 
of  the  Board,  represent  a  careful  analysis  of  the  evidence  and 
are  more  than  sufficient  to  support  the  basic  findings.  United 
States  v.  Pierce  Auto  Freight  Lines,  327  U.  S.  515,  90 
L.  ed.  821.  The  findings  show  that  U.  S.  Airlines  has  a  proper 
organizational  basis,  a  proper  and  appropriate  plan  for  the 
conduct  of  the  service,  plus  a  service  in  operation  by  compe¬ 
tent  personnel,  and  adequate  financial  resources.  Cf.  Braniff 
Airways  v.  Civil  Aeronautics  Board,  79  App.  D.  C.  341 ;  147 
F.  2d  152.  These  findings  are  set  forth  in  order  to  answer, 
without  further  elaboration,  the  contentions  of  Petitioners6 
that  the  Board  failed  to  make  the  required  subsidiary  findings 
with  respect  to  fitness  and  ability.  Similar  findings  were 
made  with  respect  to  the  other  intervenors.7 

It  is  submitted,  therefore,  that  the  Board  discharged  its 
duty  under  the  Act  to  make  the  finding  of  fitness  and  ability 
which  is  the  first  condition  precedent  to  the  issuance  of  a 
temporary  certificate  of  public  convenience  and  necessity. 


B.  The  Board  found  that  the  proposed  air  transportation  is 
required  by  the  public  convenience  and  necessity. 

After  making  a  proper  finding  of  fitness  and  ability  the 
Board  is  required  by  Section  401  (d)  of  the  Act  to  make  a 
further  finding  with  respect  to  public  convenience  and  neces¬ 
sity,  before  it  can  issue  a  certificate.  Under  Section  401  (d) 
(1)  of  the  Act,  the  Board  must  issue  a  permanent  certificate 
if  it  finds  that  the  public  convenience  and  necessity  require 
the  proposed  air  transportation.  Under  Section  401  (d)  (2) 
the  Board  may  issue  a  temporary  certificate  for  such  limited 

•Briefs  of  Northwest,  p.  18;  Eastern,  pp.  24-28;  Chicago 
&  Southern,  p.  20. 

7  Jt.  App.  1504. 
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periods  as  may  be  required  by  the  public  convenience  and 
necessity. 

Petitioners  do  not  contend,  as  they  could  not  properly,  that 
the  Board  failed  to  make  the  statutory  basic  and  subsidiary 
findings.  Rather,  they  argue  that  the  Board  failed  to  make 
other  subsidiary  findings  with  respect  to  (1)  the  intervenors’ 
past  operations8 *;  (2)  the  designation  of  the  cities  to  receive 
air  service;*  (3)  potential  market;10  and  (4)  fostering  sound 
economic  conditions  in  the  industry.11  The  Petitioners’  con¬ 
tentions  in  these  respects  must  fall  by  an  examination  of  the 
record. 

(1)  Past  operations — It  is  true,  as  the  Board  found, 
that  the  intervenors  sustained  losses  during  their  opera¬ 
tions  prior  to  certification.  This  finding,  however,  does 
not  prevent  a  finding  that  the  intervenors  will  be  able 
to  achieve  profitable  operations  under  certificates.  The 
losses  on  past  operations,  as  the  Board  recognized,  were 
incurred  over  routes  and  under  conditions  much  different 
from  the  routes  which  the  Board  certificated  on  a  tem¬ 
porary  basis.12 *  The  past  operations  were  not  sufficiently 
extensive  to  prove  the  case  one  way  or  another,  as  the 
Board  found.18  These  are  findings — findings  with  which 
the  Petitioners  do  not  agree,  but  nevertheless  adequate 
findings  to  support  the  Board’s  decision.  Petitioners 
argued  before  the  Board  that  the  intervenors  would  not 
be  able  to  operate  without  subsidy  payments.  The  Board 
found  otherwise.  The  evidence,  as  well  as  subsequent 
events,  prove  that  the  intervenors  are  now  making 
profits  on  their  freight  operations.  In  this  respect,  the 


8  Brief  of  American,  p.  26. 

•Briefs  of  American,  p.  34;  Northwest,  p.  14. 

10  Brief  of  Trans-World,  pp.  44-50. 

“Briefs  of  United,  pp.  48-51;  Eastern,  pp.  17-22;  North¬ 
west,  p.  16;  American,  pp.  31-34. 

12  Jt.  App.  1678-1679,  2022. 

18  Jt.  App.  1457-1459. 
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Board  made  adequate  findings.  United  States  v.  Pierce 
Auto  Freight  Lines,  327  U.  S.  515;  90  L.  ed.  821. 

(2)  Designation  of  cities  to  receive  air  freight  service — 
In  a  nationwide  case,  where  the  Board  is  establishing  an 
air  freight  service,  it  would  seem  to  be  a  super-human 
task  to  make  findings  with  respect  to  each  city  which 
should  receive  service.  Yet,  the  Board  did  this.  The 
Board  found,  first,  that  the  widest  public  benefits  can  be 
secured  by  an  approach  on  an  area-to-area  basis;14  a 
proposal  which  incorporates  features  which  appear  sound 
for  the  development  of  air  freight.15  The  Board  evalu¬ 
ated  the  areas  between  which  air  freight  service  should 
be  authorized16  with  particular  attention  to  the  commu¬ 
nity  of  interest  between  these  areas.17  After  determining 
the  general  pattern  of  the  routes  required  by  the  public 
convenience  and  necessity,  the  Board  then  examined  the 
evidence  relating  to  the  cities  lying  within  the  areas  to 
be  served,  and  selected  those  communities  which  were 
shown  to  be  the  points  which  produced  or  consumed  air 
freight  shipments  in  substantial  volume.18  The  careful 
manner  in  which  the  Board  built  up  the  route  structure 
is  reflected  in  its  findings  with  respect  to  the  need  for 
service  at  the  points  finally  certificated.19  This  approach 
from  the  general  to  the  particular  is  consistent  with  sound 
reasoning,  although  this  Court  is  not  required  to  test  the 
logic  of  the  Board’s  reasoning  processes.  Chesapeake  & 
0.  R.  Co.  v.  United  States,  283  U.  S.  35,  42,  75  L.  ed.  824, 
829;  Alton  R.  Co.  v.  United  States,  315  U.  S.  15,  23;  8© 
L.  ed.  586, 595. 

14  Jt.  App.  1484. 

15  Jt.  App.  1482. 

16  Jt.  App.  1465-1466,  1485-1486. 

17  Jt.  App.  1465,  1486-1489. 

18  Jt.  App.  3189-3199,  3261-3265,  3287-3292,  3520-3533, 
3911-3935;  and  the  data  submitted  by  many  communities 
which  intervened  at  Jt.  App.  3983-4000. 

19  Jt.  App.  1491-1494. 
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(3)  Potential  market — Each  of  the  intervenors  made 
an  estimate  of  the  volume  of  traffic  it  would  cany.20  The 
Board  likewise  made  an  estimate  of  the  potential.21 
Petitioners  contend  that  this  potential  estimate  must  be 
further  refined  in  order  to  arrive  at  an  estimate  of  the 
exact  potential  on  each  route.  The  Board  is  not  required 
to  go  into  that  detail.  United  Air  Lines  v.  Civil  Aero¬ 
nautics  Board,  81  App.  D.  C.  89,  155  F.  2d  169. 

(4)  Fostering  sound  economic  conditions — The  Board 
did  find  that  the  service  performed  under  the  temporary 
certificates  would  foster  sound  economic  conditions.  But 
Petitioners  contend  that  the  Board  is  required  to  make 
further  findings  with  respect  to  the  adequacy  of  existing 
services,  the  ability  of  the  passenger  carriers  to  provide 
air  freight  service  and  the  extent  to  which  the  new  serv¬ 
ices  might  “divert”  traffic  from  passenger  lines.22  While 
the  Board  made  such  findings — contrary  to  Petitioners’ 
contentions23  the  Board  is  not  required  to  make  such 
findings  as  subsidiary  to  an  ultimate  finding  of  public 
convenience  and  necessity.  United  States  v.  Detroit  & 
Cleveland  Nav.  Co.,  326  U.  S.  236,  90  L.  ed.  38 ;  Davidson 
Transfer  &  Storage  Co.  v.  United  States,  42  F.  Supp.  215; 
Consolidated  Fr eightway s  v.  United  States,  34  F.  Supp. 
576. 

The  foregoing  analysis  should  make  it  clear  that  the  Board 
made  the  two  findings  required  for  the  issuance  of  temporary 
certificates  of  public  convenience  and  necessity,  Le.,  the  Board 
found  the  intervenors  to  be  “fit,  willing,  and  able”,  and  that 
the  public  convenience  and  necessity  require  their  services 
for  a  period  of  five  years.  These  findings  not  only  are  made 

20  Jt.  App.  3472-3482,  3601-3607,  3225-3230,  3713-3718, 
3725, 2032-2035. 

21  Jt.  App.  1459-1468. 

“Briefs  of  Eastern,  pp.  18-22;  United,  pp.  48-53;  North¬ 
west,  p.  16;  American,  pp.  31-34. 

23  Jt.  App.  1455-1456,  1468-1469,  1471,  1474-1475. 
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in  the  statutory  language,  but  also  are  supported  by  the  sub¬ 
sidiary  findings  to  which  the  Court’s  attention  has  been 
directed.  They  are  the  findings — and  all  the  findings — re¬ 
quired  for  the  exercise  of  the  Board’s  power  to  issue  temporary 
certificates  of  public  convenience  and  necessity.  Civil  Aero¬ 
nautics  Board  v.  State  Airlines,  94  L.  ed.  Adv.  Op.  346;  United 
Air  Lines  v.  Civil  Aeronautics  Board,  81  App.  D.  C.  89,  155 
F.  2d  169;  Shields  v.  Utah  Idaho  Cent.  R.  Co.,  305  U.  S.  177, 
83  L.  ed.  Ill;  Virginia  R.  Co.  v.  United  States,  272  U.  S.  658, 
71  L.  ed.  463;  Interstate  Commerce  Commission  v.  Union  P. 
R.  Co.,  222  U.  S.  541,  56  L.  ed.  308. 


Substantial  Evidence  Supports  the  Board’s  Findings 


Petitioners  raise  only  two  points  with  respect  to  the  suf¬ 
ficiency  of  the  evidence  to  support  the  findings  of  the  Board. 

(1)  Potential  Market — Petitioners  contend  that  there 
is  no  substantial  evidence  to  support  the  Board’s  conclu¬ 
sion  reflecting  the  potential  market  in  air  freight.*4  The 
evidence  which  was  introduced  to  enable  the  Board  to 
estimate  the  potential  market  was  as  follows: 

It.  App.  Pages 

Testimony  of  many  airline  officers  with  1626,  1838, 
respect  to  potential  market  based  upon  1673,  1911, 
their  actual  experience  1786,  1923, 

1811,  1943-5 
1829-30, 

Testimony  and  affidavits  of  40  actual  ship-  2039-2054 
pers  to  the  effect  that  they  are  using  air  2119-2131 
freight  service  and  will  use  it  to  a  much  3483-3497 


24  Briefs  of  United,  p.  44;  Eastern,  pp.  57-78;  American, 
pp.  30-50;  Northwest,  p.  21;  Chicago  &  Southern,  pp.  12-21; 
Delta,  pp.  14-16;  Trans-World,  pp.  20-32.  This  is  to  be 
expected  in  view  of  their  testimony  that  there  is  no  future  in 
air  freight,  that  they  are  not  developing  that  field,  and  that 
they  are  not  providing  service  with  cargo  aircraft.  (Jt.  App. 
3881-3900) 
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Jt.  App.  Pages 

greater  degree  if  the  Board  issued  oper-  3567-3601 
ating  authority  which  removed  doubt  as 
to  the  stability  and  continuance  of  the 
service 


Detailed  studies  of  the  extent  to  which  air 
freight  rates  and  services  will  attract 
traffic  now  moving  by  surface  transporta¬ 
tion 

Exhibits  of  traffic  potential  made  by  the 
intervenors  (upon  which  they  invested 
their  capital) 


3225-3230 

3174-3179 

3221 


3472-3482 

3601-3607 

3225-3230 

3713-3718 

2032-2035 


Testimony  by  representatives  of  the  U.  S. 
Department  of  Agriculture  showing  ag¬ 
riculture’s  need  for  air  freight  service 

Exhibits  of  the  patential  market  in  agri¬ 
cultural  and  industrial  products  pre¬ 
pared  by  the  Department  of  Agriculture, 
the  Department  of  Commerce,  and  vari¬ 
ous  universities 


2153-2157 


1724,  1969, 
1796,  2079, 
2007,  1834, 
2080,  1839, 
2086,  1977, 
2026, 


Testimony  and  exhibits  showing  the  po- 


tential  market  in: 

Flowers  and  Horticultural  Products 

1968,  2083, 

3753,  3731 

Newspapers  and  Magazines 

1611,  1725,  3391 

Drugs  and  Pharmaceuticals 

1955,  3795 

Apparel 

1959,  3823-6 

Livestock  and  Poultry 

1783,  3248-9,  3748 

Meat  Products 

1946 

Race  Horses 

1964-6,  3392 

Seafood 

1599,  3778-80 

Mail  Order  Distribution 

2039-54,  2119-31 

Coffee 

1599 

General  Merchandise 

1705 

Fabrics 

1959 

Export  and  Import  Goods 

3811 

Manufactured  Goods 

3781 

Furniture  and  Household  Goods 

3393 
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It.  App.  Pages 

Studies  showing  substantial  savings  in  3815-3820 
packaging  costs  by  lighter  weight  con¬ 
tainers  and  elimination  of  some  waste 
and  spoilage 

Testimony  and  exhibits  demonstrating  the  3812-3815 
production  increases  made  possible  by 
air  freight  service 

There  can  be  little,  if  any,  contention  that  such  evi¬ 
dence  is  not  “substantial”.  The  Petitioners’  difficulty  is 
that  they  do  not  find  such  evidence  as  persuasive  as  the 
Board  found  it  for  purposes  of  the  Board’s  order  and  as 
the  intervenors  found  it  as  an  inducement  to  venture 
their  capital  in  the  business.  Petitioners’  difficulty,  sin¬ 
cere  as  it  may  be,  is  no  basis  for  this  Court’s  rejecting 
the  conclusions  of  the  Board.  The  evidence  is  there  in 
substantial  character  and  quantity.  That  is  enough. 
Merchants’  Warehouse  Co.  v.  United  States,  283  U.  S. 
501,  75  L.  ed.  1227;  Interstate  Commerce  Commission  v. 
Louisville  &  N.  R.  Co.,  227  U.  S.  88,  57  L.  ed.  431. 

(2)  Prior  Operations  of  Intervenors — Petitioners’  sec¬ 
ond  attack  on  the  evidence  is  that  the  Board’s  finding  of 
fitness  and  ability  as  well  as  its  findings  on  the  potential 
market  are  not  supported  by,  but  are  contrary  to,  sub¬ 
stantial  evidence  of  record  which  consists  of  the  results 
of  the  intervenors’  operations  under  “Letters  of  Registra¬ 
tion”.25 

Under  Letters  of  Registration,  the  intervenors  operated 
during  the  pendency  of  this  case  before  the  Board.  This 
operating  authority  was  in  the  form  of  a  temporary  ex¬ 
emption  order  which  expired  on  the  day  the  Board  de¬ 
cided  this  case.  The  results  of  those  limited  operations 
are  in  the  record. 


“Briefs  of  American,  p.  40;  United,  pp.  45-47;  Eastern, 
pp.  84-95;  Trans-World,  pp.  28-32. 
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Petitioners  appear  to  argue  that  the  limited  operations 
were  a  proving  ground  for  the  intervenors  and  the  Board 
cannot  lawfully  find  that  the  newly  certificated  services 
will  be  profitable  unless  the  limited  operations  proved 
financially  profitable.  Similarly,  they  argue  that  the 
Board  cannot  lawfully  find  a  potential  market  of  one 
billion  ton-miles  of  air  freight  unless  the  limited  opera¬ 
tions  resulted  in  a  total  approaching  that  figure.  This 
argument  is  actually  directed  to  the  weight  of  the  evi¬ 
dence. 

Of  course,  no  one  could  expect  operators  to  do,  under 
a  temporary  exemption,  what  they  would  do  under  a 
certificate  for  a  term  of  years.  A  temporary  exemption 
order  is  “a  flimsy  basis  on  which  to  set  up  an  organiza¬ 
tion  that  is  going  to  take  a  lot  of  money  and  a  lot  of 
time”.  The  only  way  in  which  the  intervenors  can  suc¬ 
cessfully  serve  the  public  is  “to  have  the  real  assurance 
of  the  Government  that  if  we  go  ahead  and  develop  this 
business  and  render  that  service  of  convenience  and 
necessity  to  the  public,  we  should  not  be  tied  down”  by 
a  temporary  exemption  order  which  can  be  revoked  at 
any  time.26  The  intervenors  did  not  and  would  not  make 
the  total  investment  under  a  temporary  exemption  order 
which  is  required  for  operations  on  a  long-term  basis. 
The  Board  found  that  “the  tenuous  authority  of  the 
applicants  [under  temporary  exemption]  logically 
tended  to  deter  any  full-scale  use  of  their  services”  27  and 
properly  rejected  Petitioners’  contention  that  the  past 
results  of  limited  operations  must  govern  the  decision  of 
whether  the  public  convenience  and  necessity  require 
air  freight  services.  This  Court  should  likewise  reject 
that  contention.  Zifirin,  Inc.  v.  United  States,  318  U.  S. 
73,  87  L.  ed.  621. 


26  Jt.  App.  1987. 

27  Jt.  App.  1457-1459. 
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The  Board  had  before  it  substantial  and  compelling  evi¬ 
dence  with  respect  to  the  potential  and  the  capacity  of  the 
intervenors  to  operate  profitably  under  temporary  certifi¬ 
cates.28  Of  course,  the  proof  of  the  pudding  is  in  the  fact 
that  each  intervenor  has  increased  the  size  of  its  fleet  and 
attained  profitable  operations  by  the  end  of  1950. 

We  have  not  attempted  to  set  forth  in  detail  the  evidence 
which  the  Board  had  before  it.  Some  of  it  is  reproduced  in 
the  Joint  Appendix  and  just  this  portion  covers  3,000  printed 
pages.  For  this  Court’s  purposes,  it  is  sufficient  to  know  that 
the  evidence,  summarized  above,  supports  the  Board’s  findings 
in  the  two  particulars  which  Petitioners  attack.  This  satisfies 
the  requirements  of  law.  Chicago  St.  P.  M.  0.  R.  Co.  v. 
United  States,  322  U.  S.  1,  S8  L.  ed.  1093;  Ohio  v.  United 
States,  292  U.  S.  498,  78  L.  ed.  1388.  In  certificating  air 
freight  services  for  a  temporary  period  the  Board  carefully 
examined  the  record  from  every  standpoint  and  found  that 
the  demands  of  commerce  and  the  requirements  of  the 
national  defense  demonstrate  a  public  need  for  intervenors’ 
services — the  intervenors  are  now  successfully  filling  that 
need. 

IV.  Miscellaneous  Issues  \ 

Petitioners  raise  three  minor  points  of  law  which  can  be 
answered  briefly. 

(1)  Braniff  argues  (pp.  14-20  of  its  brief)  that  the 
temporary  certificates  fail  to  specify  the  service  to  be 
rendered.  The  certificates,  however,  specify  that  the 
holder  shall  render  service  to  and  from  the  points  named, 
and  subjects  the  carrier  to  the  same  regulations  which 
apply  to  other  carriers.  The  certificates,  in  this  respect, 
are  practically  identical  with  Braniff’s.  Braniff  Airways 
et  al.,  Route  Consolidations,  7  C.  A.  B.  at  p.  838. 

28  Jt.  App.  3715,  3663,  3481-3482. 
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Braniff  argues  that  it  would  be  impossible  for  a  car¬ 
rier  to  operate  non-stop  services  between  all  pairs  of 
points  named  in  the  certificate.  While  the  certificate 
authorizes  this,  it  does  not  require  this  service.  More¬ 
over,  many  points  are  seasonal  points,  served  only  during 
the  period  when  air  freight  is  actually  being  shipped,  as 
the  Board  found.2*  The  certificates  are  properly  stated 
to  specify  the  service  the  certificate  holder  is  authorized 
to  render. 

(2)  Northwest  contends  (at  pp.  24-25  of  its  brief)  that 
the  Board  could  not  grant  a  route  to  Minneapolis  to  U.  S. 
Airlines  because  that  point  was  not  specifically  applied 
for.  The  application  is  sufficiently  broad  to  warrant  the 
certificates  issued,  both  in  specific  detail  and  in  general 
prayer.80  Civil  Aeronautics  Board  v.  State  Airlines,  94 
L.  ed.  Adv.  Op.  346. 

(3)  Four  of  the  Petitioners  contend  that  the  Board 
failed  to  rule  on  their  exceptions.81  They  object  because 
of  the  alleged  “curt  denial”  of  their  exceptions.  The 
Board  was  not  curt.  It  decided  against  each  exception 
in  its  final  opinion,  in  decision  form.  This  is  all  the  law 
requires.  Pike  &  Fisher,  Admin.  Law.  48  F.  26-1. 

CONCLUSION 

The  action  of  the  Board  was  within  its  jurisdiction.  The 
Board  made  the  findings  necessary  to  the  exercise  of  that 
jurisdiction.  The  findings  are  supported  by  substantial  evi¬ 
dence.  The  requirements  for  the  lawful  functioning  of  the 
agency  have  been  met.82 

28  Jt.  App.  1482-1483. 

80  Jt.  App.  168. 

81  Briefs  of  Delta,  pp.  19-21;  Chicago  <fc  Southern,  pp. 
19-24;  Braniff,  p.  31;  Eastern,  pp.  30-32. 

82  Civil  Aeronautics  Board  v.  State  Airlines,  94  L.  ed.  Adv. 
Op.  346;  United  Air  Lines  v.  Civil  Aeronautics  Board,  81  App. 
D.  C.  89,  155  F.  2d  169 ;  Braniff  Airways  v.  Civil  Aeronautics 
Board,  79  App.  D.  C.  341,  147  F.  2d  152. 
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This  intervenor  submits  that  the  action  of  the  Board  is  not 
only  lawful  in  all  respects  but  puts  into  effect  a  policy  for 
the  development  of  the  transportation  of  freight  by  air  which 
is  enjoying  dramatic  confirmation  in  the  current  military 
efforts  of  the  United  States.  Because  the  question  of  policy 
is  not  before  this  Court  and  the  Court  is  concerned  only  with 
the  lawfulness  of  the  action  of  the  policy-making  agency,  this 
intervenor  has  restrained  its  inclination  to  extoll  the  Board 
for  its  understanding  and  vision. 

Respectfully  submitted, 

George  M.  Morris, 

Albert  F.  Beitel, 

730  Fifteenth  Street,  N.W., 
Washington  5,  D.  C., 

Attorneys  for  Intervenor, 

U.  S .  Airlines,  Inc. 


Morris,  KixMiller  &  Baar, 
730  Fifteenth  Street,  N.  W., 
Washington  5,  D.  C., 

Of  Counsel. 
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Braniff  Airways,  Inc. 
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Questions  Presented 

The  general  question  presented  is  whether  the  record 
before  the  Civil  Aeronautics  Board  contains  substantial 
evidence  and  whether  its  report  contains  adequate  findings, 
to  justify  the  issuance  of  certificates  of  public  convenience 
and  necessity  to  certain  applicants  to  engage  in  air  trans¬ 
portation  of  property  between  points  in  the  United  States 
and  whether  the  Board  had  power  to  issue  the  certificates 
in  the  manner  and  form  authorized.  This  brief  deals  with 
the  following  specific  questions: 

1.  Whether  the  certificates  which  authorize  service 
between  numerous  terminal  and  intermediate  points  con¬ 
form  to  the  requirements  of  Section  401(f)  of  the  Act  in 
that  they  do  not  specify  “the  service  to  be  rendered”  as 
required  by  the  statute. 

2.  WHhether  the  certificate  issued  to  Slick  Airways,  Inc. 
was  justified,  between  Chicago  and  Kansas  City,  between 
Kansas  City  and  Texas  points  and  between  Chicago  and 
Texas  points,  particularly  since  neither  Slick  nor  any  other 
carrier  had  applied  for  such  routes  via  Kansas  City,  and 
in  view  of  the  existing  adequate  services  of  petitioner  and 
other  air  carriers  between  said  points. 

3.  Was  the  certificate  to  Aimews,  Inc.,  as  a  common  car¬ 
rier,  in  competition  with  petitioner,  justified,  since  the  only 
evidence  in  support  thereof  was  its  desire  to  transport 
newspapers  southbound  on  behalf  of  its  parent  company, 
publisher  of  the  newspapers  ? 

4.  Wkether  the  order  of  the  Board  can  be  sustained  in 
view  of  its  failure  to  comply  with  Section  8(b)  of  the  Admin¬ 
istrative  Procedure  Act  in  failing  to  rule  definitely  upon 
petitioner’s  exceptions  to  the  Board’s  tentative  decision. 

Petitioner  adopts  the  argument  of  other  petitioners  with 
respect  to  other  questions  presented. 


(i) 
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United  States  Court  of  Appeals 

fob  the  District  of  Columbia  Circuit 


No.  10439 


BRANIFF  AIRWAYS,  INC.,  a  Corporation, 

Petitioner , 


vs . 


CIVIL  AERONAUTICS  BOARD, 

Respondent 


BRIEF  OF  PETITIONER  ON  PETITION  FOR  REVIEW 
OF  ORDERS  OF  THE  CIVIL  AERONAUTICS  BOARD 


Jurisdictional  Statement 

Petition  herein  was  filed  on  September  26, 1949,  to  review 
the  decision  and  order  of  the  Civil  Aeronautics  Board  dated 
July  29,  1949,  in  the  Air  Freight  Case  (Docket  Nos.  810 
et  al.  and  730  et  al),  directing  issuance  of  certificates  of 
public  convenience  and  necessity  to  engage  in  air  transpor¬ 
tation  of  property  to  four  applicants.  Petitioner  as  a  com¬ 
petitive  air  carrier  was  permitted  to  intervene  and  actively 
participated  in  said  proceeding.  This  Court  has  jurisdic¬ 
tion  under  Section  1006  of  the  Civil  Aeronautics  Act  of 
June  23, 1938,  c.  601  (52  Stat.  973, 49  U.  S.  C.  646). 


(l) 


2 


Statement  of  the  Case 

Petitioner,  an  Oklahoma  corporation,  holds  a  certificate 
as  an  air  carrier  and  is  engaged  in  air  transportation  of 
persons,  property  and  mail  between  Chicago  and  Texas 
points  via  Kansas  City.  In  this  proceeding  the  Board 
consolidated  for  hearing  a  number  of  applications  for 
certificates  of  public  convenience  and  necessity  to  transport 
property  or  property  and  mail  between  points  and  areas  in 
the  United  States.  Petitioner  was  permitted  to  intervene 
and  actively  participated  in  the  proceedings. 

The  order  complained  of  authorized  the  issuance  of  tempo¬ 
rary  certificates  of  public  convenience  and  necessity  to 
two  applicants,  which  would  be  competitive  with  petitioner. 
These  applicants  are  Slick  Airways,  Inc.,  hereinafter  called 
Slick,  and  Airnews,  Inc.  Slick  had  been  for  some  time  oper¬ 
ating  under  the  provisions  of  Section  292.5  of  the  Board’s 
Economic  Regulations,  recently  redesignated  as  Section 
295  (14  Fed.  Reg.  4351,  4352),  but  Airnews  has  not  so 
operated.  The  certificate  issued  to  Slick  would  permit 
operations  between  the  following  points  competitive  with 
petitioner:  Between  Brownsville,  Corpus  Christi,  Fort 
Worth,  Dallas,  Houston,  Laredo  and  San  Antonio,  Texas,  on 
the  one  hand,  and  Kansas  City,  and  Chicago,  on  the  other, 
and  between  Kansas  City  and  Chicago.  The  certificate 
issued  to  Airnews  would  authorize  operations  competitive 
with  petitioner  between  the  following  points :  Between  San 
Antonio,  Texas,  on  the  one  hand,  and  Corpus  Christi  and 
Brownsville,  Texas,  on  the  other. 

The  underlying  theory  of  the  application  of  Slick  was 
that  it  could  render  an  improved  service  in  the  transporta¬ 
tion  of  property  by  air  upon  an  area  basis,  rather  than  over 
fixed  routes.  This  concept  was  based  upon  the  idea  that  the 
demand  for  service  in  the  transportation  of  property  or 
freight  changed  from  time  to  time  and  that  the  certificate 
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should  authorize  a  flexible  service  adjustable  to  demand. 
While  it  was  difficult  to  fit  this  plan  into  the  requirements 
of  the  Act  as  to  definite  schedules  and  routes,  applicant 
insisted  that  flexibility  was  the  essence  of  its  proposal,  which 
distinguished  its  proposed  service  from  that  of  protest¬ 
ing  air  carrier  intervenors. 

While  not  deciding  whether  it  had  power  to  issue  an  area 
certificate  as  such  (App.  1483),  the  Board  evaded  the  ques¬ 
tion  by  authorizing  “a  grouping  of  points  of  service  con¬ 
forming  generally  to  the  areas  proposed”.  The  Board’s 
findings  and  order  did  not  specify  any  routes  or  how  or  the 
extent  of  the  service  to  be  rendered.  It  merely  authorized 
service  between  the  group  of  points  which  it  stated  should 
be  adequate  (App.  1484). 

Neither  Slick  nor  any  other  carrier  applied  for  authority 
to  operate  between  Chicago  and  Texas  points  via  Kansas 
City,  which  is  the  route  operated  by  petitioner.  Slick 
applied  for  authority  between  Chicago  and  Texas  points 
as  a  part  of  its  route  system  from  the  West  Coast  to  Chi¬ 
cago.  One  other  carrier  applied  for  a  route  between  Kan¬ 
sas  City  and  Chicago  as  a  part  of  its  transcontinental  route. 
Braniff  and  American  operate  between  Texas  points  and 
Chicago  and  Braniff  arid  TWA  operate  between  Kansas 
City  and  Chicago.  There  is  rib  evidence  of  need  for  addi¬ 
tional  service  between  these  points,  except  in  connection 
with  the  requested  transcontinental  routes.  There  is  no 
evidence  whatsoever  of  need  for  service  between  Texas 
points  and  Kansas  City  and  no  applicant  applied  for  such  a 
route. 

The  testimony  of  Mr.  Slick,  President  of  Slick  Airways, 
Inc.,  was  that  operations  to  and  from  the  Texas  area  were 
uneconomical.  He  testified  as  follows  (App.  1678) : 

“A.  As  a  matter  of  fact,  I  might  add  that  if  we  had 
been  willing  to  operate  solely  on  the  New  York,  Los 
Angeles,  or  California  areas,  and  hadn’t  spent  the  de- 
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velopment  money  that  we  have  spent  in  Texas,  we 
would  have  been  in  the  black  for  the  past  several 
months. 

“Q.  That  seems  to  me  a  somewhat  broad  statement. 

“A.  It  has  been  considered  very  carefully.  I  don’t 
care  to  go  into  the  details  of  it,  but  it  certainly  is  indi¬ 
cative  for  our  figures.’ * 

The  explanation  of  this  testimony  is  evident  from  exami¬ 
nation  of  other  facts  in  the  record.  All  applicants  estimated 
that  an  average  load  factor  of  75-80  per  cent  was  necessary 
to  attain  economic  operation.  Testimony  of  other  appli¬ 
cants  serving  Texas  as  an  intermediate  point  between  the 
East  and  West  Coasts  shows  that  practically  no  traffic  origi¬ 
nated  at  Texas  points  (App.  2211).  Slick’s  Exhibit  SA-52 
shows  pounds  of  freight  carried  between  defined  areas. 
Braniff ’s  Exhibit  No.  BA-33  used  the  information  contained 
in  Exhibit  SA-52  (App.  4295)  and  shows  the  maximum  aver¬ 
age  load  factor  attainable  in  relation  to  assumed  load  fac¬ 
tors  in  the  direction  of  heavy  traffic  movement.  These  re¬ 
sults  were  as  follows : 

Maximum  Load  Factor  If  Loads 
Pounds  Carried  One  Way  Were 

Percent 

East  South  of  100%  90%  80% 

Segment  and  North  and  West  Total  Percent  Percent  Percent 


California — 

Northeast .  430,523  1,400,630  40.13  65.37  58.83  52.29 

California — 

Midwest .  937,842  295,724  27.04  65.77  59.19  52.61 

California — 

Texas .  138,286  6,448  3.17  52.33  47.09  41.87 

Texas — 

Northeast .  96,675  406,433  11.03  61.89  55.70  49.51 

Texas — 

Midwest .  37,052  338,020  8.22  55.48  49.93  44.38 

Midwest — 

Northeast .  233,724  241,340  10.41  98.42  88.58  78.74 


Totals .  1,874,102  2,688,595  100.00  65.89  59.30  52.70 


This  evidence  shows  conclusively  the  impossibility  of  ob¬ 
taining  economic  operation  by  an  all-property  carrier  be¬ 
tween  Texas  and  the  Midwest  area  because  of  the  impossi- 
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bility  of  obtaining  a  load  factor  anywhere  near  75  or  80  per 
cent.  This  resulted  from  the  fact  that  the  loads  from  Texas 
to  the  Midwest  area  were  only  10.96  per  cent  of  those  in  the 
opposite  direction.  This  evidence  of  lack  of  balance  in 
load  factors  between  Texas  and  Chicago  is  likewise  sup¬ 
ported  by  specific  evidence  submitted  by  petitioner. 

Nowhere  in  its  opinion  does  the  Board  dispose  of  the 
issues  thus  raised. 

The  Express  Publishing  Company  publishes  the  San  An¬ 
tonio  Express  and  the  San  Antonio  Evening  News  at  San 
Antonio,  Texas.  On  July  3, 1946,  Aimews,  Inc.  was  formed 
as  a  wholly-owned  subsidiary  of  the  Express  Publishing 
Company  for  the  “ primary  purpose  of  expediting  the  dis¬ 
tribution  of  the  San  Antonio  Express  and  San  Antonio 
Evening  News  to  distant  points  ”  (App.  3123).  From  Feb¬ 
ruary  7,  1946,  to  the  formation  of  Aimews,  editions  of  the 
San  Antonio  Evening  News  were  transported  on  a  contract 
basis  to  the  Rio  Grande  Valley  by  Fleetwood  Airways. 
Later  Express  Publishing  Company  acquired  its  assets  and 
caused  Airnews  to  be  formed  for  the  purpose  of  rendering 
this  service  (Supplemental  Ex.  No.  AN-1). 

Airnews  uses  trucks  for  the  distribution  of  its  news¬ 
papers  from  its  air  terminals  to  points  in  the  Rio  Grande 
Valley.  Its  application  was  based  primarily  upon  the  idea 
that  these  tracks  could  pick  up  mail,  and  possibly  freight 
on  the  return  trip  for  transportation  back  to  San  Antonio. 
Such  utilization  of  the  space  on  the  airplanes  would 
necessarily  reduce  the  cost  of  the  outbound  movement  of 
the  newspapers.  With  this  thought  in  mind  the  application 
was  filed.  Applicant  had  no  plan  of  operation,1  although 

1  Examiner  Cusick:  You  know  what  your  present  operations  are? 

The  Witness:  That’s  right. 

Examiner  Cusick:  Do  you  intend  to  follow  that  type  of  operation  if 
the  Board  were  to  certificate  Aimews  on  a  scheduled  basis  and  you  also 
carried  mail?  The  one  change,  as  I  understand  it,  would  be  the  carrying 
of  mail  by  Aimews;  is  that  correct? 

The  Witness:  That  is  correct.  (App.  1600) 
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the  Board  has  seemingly  found  to  the  contrary,  without 
stating  the  facts  with  respect  thereto  (App.  1499). 

The  application  was  predicated  almost  entirely  upon  the 
handling  of  air  mail.  After  the  Post  Office  Department 
had  indicated  that  it  did  not  favor  transportation  of  air 
mail  in  all-cargo  flights  and  the  Examiners  had  recom¬ 
mended  against  its  authorization,  applicant  withdrew  its  re¬ 
quest  for  such  authority.  Applicant  did  not  present  a  single 
witness  residing  in  said  territory  to  prove  need  for  the 
handling  of  freight  traffic  by  air  into  San  Antonio.  Appli¬ 
cant’s  only  other  evidence  consists  of  statistics  of  popula¬ 
tion  and  production  in  the  Bio  Grande  Valley  without  in 
any  way  connecting  such  statistics  with  the  need  for  air 
service.  There  is  no  testimony  that  fruits  and  vegetables 
would  move  by  truck  and  air  into  San  Antonio  for  trans¬ 
shipment  beyond  in  competition  with  existing  truck  and 
rail  service  or  that  there  would  be  any  economic  gain  in 
such  a  movement. 

There  is  no  evidence  as  to  applicant’s  plans  to  obtain 
authority  from  the  Interstate  Commerce  Commission  or  the 
Texas  Railroad  Commission  for  the  transportation  of 
freight  by  motor  vehicles. 

There  is  no  testimony  as  to  whether  in  the  outbound  haul 
from  San  Antonio  applicant  would  transport  for  others  or 
whether  it  would  continue  to  limit  its  services  to  the  hand¬ 
ling  of  newspapers  for  the  Express  Publishing  Company. 

Statutes  Involved 

This  proceeding  involves  consideration  of  the  following 
sections  of  the  Civil  Aeronautics  Act  of  June  23,  1938,  c. 
601  (52  Stat.  973)  U.S.C.  Title  49,  paragraphs  401-681: 

Section  401  (a) :  No  air  carrier  shall  engage  in  any 
air  transportation  unless  there  is  in  force  a  certificate 
issued  by  the  Authority  authorizing  such  air  carrier  to 
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engage  in  such  transportation :  Provided,  That  if  an  air 
carrier  is  engaged  in  such  transportation  on  the  date  of 
the  enactment  of  this  Act,  such  air  carrier  may  continue 
so  to  engage  between  the  same  terminal  and  intermedi¬ 
ate  points  for  one  hundred  and  twenty  days  after  said 
date,  and  thereafter  until  such  time  as  the  Authority 
shall  pass  upon  an  application  for  a  certificate  for  such 
transportation  if  within  said  one  hundred  and  twenty 
days  such  air  carrier  files  such  application  as  provided 
herein. 

Section  401  (b) :  Application  for  a  certificate  shall  be 
made  in  writing  to  the  Authority  and  shall  be  so  veri¬ 
fied,  shall  be  in  such  form  and  contain  such  information, 
and  shall  be  accompanied  by  such  proof  of  service  upon 
such  interested  persons,  as  the  Authority  shall  by  regu¬ 
lation  require. 

Section  401  (c) :  Upon  the  filing  of  any  such  applica¬ 
tion,  the  Authority  shall  give  due  notice  thereof  to  the 
public  by  posting  a  notice  of  such  application  in  the 
office  of  the  secretary  of  the  Authority  and  to  such  other 
persons  as  the  Authority  may  by  regulation  determine. 
Any  interested  person  may  file  with  the  Authority  a 
protest  or  memorandum  of  opposition  to  or  in  support 
of  the  issuance  of  a  certificate.  Such  application  shall 
be  set  for  public  hearing,  and  the  Authority  shall  dis¬ 
pose  of  such  application  as  speedily  as  possible. 

Section  401  (d)  (1) :  The  Authority  shall  issue  a  cer¬ 
tificate  authorizing  the  whole  or  any  part  of  the  trans¬ 
portation  covered  by  the  application,  if  it  finds  that  the 
applicant  is  fit,  willing,  and  able  to  perform  such  trans¬ 
portation  properly,  and  to  conform  to  the  provisions 
of  this  Act  and  the  rules,  regulations,-  and  require¬ 
ments  of  the  Authority  hereunder,  and  that  such  trans¬ 
portation  is  required  by  the  public  convenience  and  ne¬ 
cessity  ;  otherwise  such  application  shall  be  denied. 

Section  401  (d)  (2) :  In  the  case  of  an  application  for 
a  certificate  to  engage  in  temporary  air  transportation, 
the  Authority  may  issue  a  certificate  authorizing  the 
whole  or  any  part  thereof  for  such  limited  periods  as 
may  be  required  by  the  public  convenience  and  neces- 
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sity,  if  it  finds  that  the  applicant  is  fit,  willing,  and  able 
properly  to  perform  such  transportation  and  to  con¬ 
form  to  the  provisions  of  this  Act  and  the  rules,  regu¬ 
lations,  and  requirements  of  the  Authority  hereunder. 

•  i  i  •  • 

Section  401  (f) :  Each  certificate  issued  under  this 
section  shall  specify  the  terminal  points  and  interme¬ 
diate  points,  if  any,  between  which  the  air  carrier  is 
authorized  to  engage  in  air  transportation  and  the  serv¬ 
ice  to  be  rendered;  and  there  shall  be  attached  to  the 
exercise  of  the  privilege  granted  by  the  certificate,  or 
amendment  thereto,  such  reasonable  terms,  conditions, 
and  limitations  as  the  public  interest  may  require.  A 
certificate  issued  under  this  section  to  engage  in  for¬ 
eign  air  transportation  shall,  insofar  as  the  operation 
is  to  take  place  without  the  United  States,  designate 
the  terminal  and  intermediate  points  only  insofar  as 
the  Authority  shall  deem  practicable,  and  otherwise 
shall  designate  only  the  general  route  or  routes  to  be 
followed.  Any  air  carrier  holding  a  certificate  for  for¬ 
eign  air  transportation  shall  be  authorized  to  handle 
and  transport  mail  of  countries  other  than  the  United 
States.  No  term,  condition,  or  limitation  of  a  certifi¬ 
cate  shall  restrict  the  right  of  an  air  carrier  to  add 
to  or  change  schedules,  equipment,  accommodations, 
and  facilities  for  performing  the  authorized  transpor¬ 
tation  and  service  as  the  development  of  the  business 
and  the  demands  of  the  public  shall  require.  No  air 
carrier  shall  be  deemed  to  have  violated  any  term,  con¬ 
dition,  or  limitation  of  its  certificate  by  landing  or  tak¬ 
ing  off  during  an  emergency  at  a  point  not  named  in  its 
certificate  or  by  operating  in  an  emergency,  under  reg¬ 
ulations  which  may  be  prescribed  by  the  Authority, 
between  terminal  and  intermediate  points  other  than 
those  specified  in  its  certificate.  Any  air  carrier  may 
make  charter  trips  or  perform  any  other  special  serv¬ 
ice,  without  regard  to  the  points  named  in  its  certifi¬ 
cate,  under  regulations  prescribed  by  the  Authority. 
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Administrative  Procedure  Act,  5  TJ.  S.  C.  1007 : 

§  1007.  Initial  decisions;  conclusiveness;  review 
by  agency;  submissions  by  parties;  contents  of  deci¬ 
sions;  record. 

In  cases  in  which  a  hearing  is  required  to  be  con¬ 
ducted  in  conformity  with  section  1006  of  this  title — 

•  #  •  «  • 


(b)  Prior  to  each  recommended,  initial,  or  tentative 
decision,  or  decision  upon  agency  review  of  the  decision 
of  subordinate  officers  the  parties  shall  be  afforded  a 
reasonable  opportunity  to  submit  for  the  consideration 
of  the  officers  participating  in  such  decisions  (1)  pro¬ 
posed  findings  and  conclusions,  or  (2)  exceptions  to  the 
decisions  or  recommended  decisions  of  subordinate 
officers  or  to  tentative  agency  decisions,  and  (3)  sup¬ 
porting  reasons  for  such  exceptions  or  proposed  find¬ 
ings  or  conclusions.  The  record  shall  show  the  ruling 
upon  each  such  finding,  conclusion,  or  exception  pre¬ 
sented.  All  decisions  (including  initial,  recommended, 
or  tentative  decisions)  shall  become  part  of  the  record 
and  include  a  statement  of  (1)  findings  and  conclu¬ 
sions,  as  well  as  the  reasons  or  basis  therefor,  upon  all 
the  material  issues  of  fact,  law,  or  discretion  presented 
on  the  record;  and  (2)  the  appropriate  rule,  order, 
sanction,  relief,  or  denial  thereof.  June  11,  1946,  c. 
324,  §  8,  60  Stat.  242. 

Statement  of  Points 

In  this  appeal,  petitioner  intends  to  rely  upon  the  follow¬ 
ing  points,  among  others : 

(a)  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  justify  the  issuance  of  the 
certificate  to  Slick  and  other  carriers,  particularly  between 
Chicago  and  Kansas  City,  between  Kansas  City  and  Texas 
points,  and  between  Chicago  and  Texas  points. 
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(b)  The  Board  erred  in  failing  to  give  proper  considera¬ 
tion  or  make  adequate  findings  based  upon  substantial  evi¬ 
dence  as  to  the  cargo  service  of  Braniff  and  other  carriers 
between  the  above-named  points  and  the  effect  of  the  pro¬ 
posed  authorization  upon  Braniff  and  the  other  carriers. 

(c)  The  certificate  issued  to  Slick  and  other  carriers 
fails  to  conform  with  the  requirements  of  the  statute,  par¬ 
ticularly  Section  401  (f),  in  that  it  fails  to  authorize  specific 
routes  and  “the  service  to  be  rendered.’ ’ 

(d)  The  certificate  issued  to  Slick  and  other  carriers  is 
in  effect  an  area  certificate,  which  the  Board  is  not  author¬ 
ized  to  grant. 

(e)  The  record  contains  no  substantial  evidence  and  the 
report  lacks  adequate  findings  to  sustain  the  order  and 
authorize  a  certificate  to  Airnews  to  transport  property 
between  San  Antonio,  on  the  one  hand,  and  Corpus  Christi 
and  Brownsville,  on  the  other,  or  to  establish  that  Airnews 
is  fit,  willing  and  able  to  operate  as  a  common  carrier  be¬ 
tween  said  points. 

(f )  The  Board  erred  in  making  a  specific  finding  that  Air¬ 
news  had  presented  a  satisfactory  plan  of  operation,  when 
in  fact  Airnews  had  presented  no  plan  of  operation. 

(g)  The  Board  erred  in  finding  that  certain  products  of 
the  Bio  Grande  Valley  were  readily  adaptable  for  air  cargo 
shipments,  when  there  was  no  evidence  to  support  a  find¬ 
ing  that  such  items  would  move  over  the  route  in  connection 
with  the  transportation  proposed  by  Airnews. 

(h)  The  Board  erred  in  failing  to  find  that  the  withdrawal 
by  Airnews  of  its  application  to  transport  air  mail  had  not 
so  altered  the  basis  of  its  application  as  to  make  the  record 
of  no  value  to  support  the  issuance  to  it  of  a  certificate 
which  did  not  authorize  Airnews  to  transport  air  mail. 

(i)  The  Board  erred  in  failing  to  give  due  consideration 
or  make  adequate  findings  based  upon  substantial  evidence 
concerning  the  existing  cargo  service  of  Braniff  and  other 
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carriers  between  San  Antonio,  on  the  one  hand,  and  Corpns 
Christi  and  BrowsnviUe,  on  the  other,  and  the  effect  of 
the  proposed  authorization  of  Airnews  npon  Braniff  and 
such  other  carriers. 

(j)  The  Board  erred  in  failing  to  pass  npon  the  question 
of  its  legal  power  to  grant  a  certificate  to  a  carrier  wholly- 
owned  by  the  single  shipper  it.  was  designed  to  serve,  and  in 
failing  to  find  that  such  a  proposal  is  contrary  to  the  public 
interest. 

.  '  •  .  .  \  *  '  »  -I  ■  I-VV  .»■  •  V, 

(k)  The  Board  erred  in  failing  to  decide  its  legal  power 
to  issue  a  certificate  to  Airnews  which  intends  to  operate 
as  a  contract  carrier  southbound  and  as  a  common  carrier 
northbound  and  in  failing  to  find  that  such  a  proposal  is 
contrary  to  the  public  interest. 

(l)  The  Board  erred  in  issuing  a  certificate  to  Airnews 
to  operate  air-truck  routes,  when  the  record  showed  that 

*  '  Y’  *  -/  *  *  •  • 

Airnews  did  not  possess  and  had  not  applied  for  authority 
from  either  the  Interstate  Commerce  Commission  or  the 
Railroad  Commission  of  Texas  to  operate  said  truck  routes. 

(m)  The  Board  erred  in  accepting  as  a  basis  for  its  find¬ 

ing  of  public  convenience  and  necessity,  the  fact  that  Air¬ 
news  had  transported  in  the  past  newspapers  as  a  contract 
carrier  for  its  parent  company  and  that  it  could  continue  to 
transport  such  newspapers  if  granted  a  certificate  by  the 
Board.  * 

(n)  The  Board  erred  in  failing  to  give  individual  consid- 
oration  to  the  specific  problems  arising  from  the  proposed 
operation  of  Airnews  which  are  distinctly  different  and  un¬ 
related  to  those  in  connection  with  the  other  applications 
under  consideration. 

(o)  The  Board  erred  in  determining  that  the  direction 
of  Congress  to  promote  and  develop  transportation  by  air 
gave  it  power  to  indulge  in  experiments  and  to  grant  author¬ 
izations  not  supported  by  substantial  evidence  or  contrary 
to  such  evidence. 
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(p)  The  Board  erred  in  determining  that  its  power  is 
greater  than  those  of  like  agencies  operating  under  similar 
or  related  acts  of  Congress. 

(q)  The  Board’s  Order  is  not  supported  by  substantial 
evidence  of  record  as  required  by  the  Civil  Aeronautics  Act, 
the  Administrative  Procedure  Act  and  the  Constitution,  but 
is  based  upon  speculation  and  surmise. 

(r)  The  Board’s  Order  is  not  based  on  the  whole  record 
and  erroneously  disregards  substantial  evidence  of  record 
requiring  a  conclusion  contrary  to  that  reached  by  the 
Board. 

(s)  The  Board’s  Opinion  upon  which  the  Order  is  based 
fails  to  set  forth  fundamental  findings  of  fact  supported  by 
substantial  evidence  of  record  to  show  the  basis  for  the 
conclusions  reached. 

(t)  The  Board’s  Order  is  contrary  to  Section  401(d)  of 
the  Civil  Aeronautics  Act  in  that  the  record  fails  to  estab¬ 
lish  by  substantial  evidence  that  the  public  convenience  and 
necessity  require  the  transportation  authorized  and  that  the 
applicants  are  fit,  willing  and  able  to  provide  such  trans¬ 
portation. 

(u)  The  Board  misconstrued  the  stated  objectives  and 
policy  of  Section  2  of  the  Civil  Aeronautics  Act  as  a  grant 
of  power  extending  the  specific  authority  granted  in  other 
sections  of  the  Act. 

(v)  The  following  basic  findings  and  many  others  are  not 
supported  by  substantial  evidence  but  are  contrary  thereto : 

(1)  The  potential  volume  of  air  freight  in  the  United 
States  under  present  rates  is  one  billion  ton-miles  an¬ 
nually. 

(2)  The  potential  volume  of  air  freight  in  the  United 
States  is  sufficient  to  support  economical  operations 
by  the  applicants. 

(3)  The  data  concerning  operations  of  the  applicants 
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during  the  past  two  years  are  not  sufficiently  probative 
to  form  a  basis  for  the  Board’s  decision. 

(4)  The  certification  of  the  applicants  will  not  inflict 
a  destructive  diversion  of  revenues  upon  the  existing 
certificated  carriers. 

(5)  The  certification  of  the  applicants  is  needed  to 
supply  a  yardstick  of  the  costs  and  efficiency  of  the 
presently  certificated  carriers. 

(6)  The  certification  of  the  applicants  is  required  to 
develop  fully  the  aif  freight  potential  in  this  country. 

(7)  The  applicants  are  fit,  willing  and  able  to  provide 
the  authorized  transportation. 

(w)  The  Board  exceeded  its  power  under  the  Act  in  is¬ 
suing  a  certificate  to  Slick  which  authorized  Slick  to  engage 
in  transportation,  for  which  it  had  not  applied. 

(x)  The  Board  failed  to  consider  or  make  appropriate 
findings  concerning  the  adequacy  of  the  existing  services 

of  Braniff  and  other  carriers. 

(y)  The  Board’s  Opinion  and  Order  fail  to  rule  upon  ex¬ 
ceptions  duly  taken  by  petitioner  and  other  interveners  to 
the  Board’s  tentative  decision,  as  required  by  Section  8(b) 
of  the  Administrative  Procedure  Act  (60  Stat.  245;  5  U.S.C. 
1001,  1008). 

Summary  of  Argument 

1.  The  certificates  issued  by  the  Board  failed  to  conform 
to  Section  401(f)  of  the  statute  in  that  they  do  not  specify 
the  service  to  be  rendered. 

2.  The  certificate  issued  to  Slick  to  operate  between  Texas 
points  and  Chicago  via  Kansas  City  was  not  applied  for 
by  that  carrier  or  any  other  carrier  and  has  no  substantial 
evidence  or  adequate  findings  to  support  it. 

3.  The  application  of  Airnews  was  based  upon  its  desire 
to  transport  mail  incidental  to  its  contract  carrier  operation 
in  the  handling  of  newspapers  for  its  parent  company  south- 
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bound  out  of  San  Antonio.  The  withdrawal  of  the  applica¬ 
tion  to  handle  air  mail  eliminated  the  only  basis  of  the 
application.  The  fact  that  the  Rio  Grande  Valley  produces 
fruits  and  vegetables  does  not  constitute  evidence  that  they 
would  move  by  truck  and  air  to  San  Antonio  to  be  trans¬ 
shipped  beyond.  There  is  no  substantial  evidence  or  ade¬ 
quate  findings  as  to  the  need  for  this  service. 

4.  The  opinion  of  the  Board,  in  numerous  instances  fails 
to  comply  with  Section  8(b)  of  the  Administrative  Pro¬ 
cedure  Act  in  that  it  does  not  show  the  Board’s  ruling  and 
conclusion  as  to  material  issues  of  fact,  law  and  discretion 
raised  by  petitioner’s  exceptions  to  the  tentative  opinion. 

Argument 

The  statement  of  points  heretofore  set  forth  includes 
a  number  of  points  not  specifically  discussed  herein.  Peti¬ 
tioners  in  other  appeals  consolidated  herewith  will  develop 
these  points.  Petitioner  adopts  their  arguments  as  a  part  of 
this  brief. 

1.  The  Certificates  Do  Not  Conform  With  Section  401(f) 

of  the  Act 

Section  401(f)  provides  in  part  as  follows: 

“(f)  each  certificate  issued  under  this  section  shall 
specify  the  terminal  points  and  intermediate  points, 
if  any,  between  which  the  air  carrier  is  authorized  to 
engage  in  air  transportation  and  the  service  to  be 
rendered ;  ’  ’ 

The  Board  has  given  due  consideration  to  the  requirements 
that  terminal  points  and  intermediate  points  be  specified 
but  it  has  not  discussed  the  last  six  words  of  this  provision 
which  requires  the  certificate  to  specify  “the  service  to  be 
rendered.”  It  is  submitted  that  this  language  means  not 
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only  that  the  service  be  definite  and  certain,  bnt  also  that 
the  service  must  be  rendered. 

The  certificate  issued  to  Slick  (App.  1564)  authorizes 
transportation  between  any  point  or  points  specified  in  any 
of  the  seven  different  paragraphs  set  out  in  the  order.  All 
of  the  points  set  out  in  paragraph  1  of  the  certificate,  which 
are  in  California,  are  denominated  terminal  points.  All  of 
the  points  in  the  remaining  six  paragraphs  are  denominated 
intermediate  points  except  Portland,  Maine,  in  paragraph 
7.  Nevertheless,  it  is  quite  permissible  under  the  terms 
of  the  order,  and  it  is  so  intended  that  transportation  may 
be  performed  directly  between  Chicago  and  Dallas,  between 
Chicago  and  Kansas  City  and  between  Kansas  City  and  Dal¬ 
las,  although  none  of  these  points  is  shown  as  a  terminal 
point.  Therefore,  the  designation  of  certain  points  as  termi¬ 
nal  points  and  others  as  intermediate  points  is  misleading 
because  under  the  authorization  intermediate  points  may 
actually  be  terminal  points. 

In  the  proposal  made  by  Slick,  such  points  as  Browns¬ 
ville  and  Corpus  Christi,  Texas,  were  designated  as  demand 
points,  that  is  to  say,  points  at  which  service  would  be  pro¬ 
vided  only  if  the  request  for  service  was  in  sufficient  quantity 
to  make  the  trip  to  the  points  profitable  in  the  opinion  of  the 
carrier.  On  the  other  hand,  if  a  load  was  tendered  which 
was  deemed  insufficient  to  warant  service,  it  would  prob¬ 
ably  be  turned  over  to  a  motor  carrier  for  transportation 
to  Dallas  and  move  beyond  that  point  by  air  (App.  1748). 
Under  the  terms  of  this  certificate  no  amount  of  service  is 
required,  unless  paragraph  1  of  the  terms,  conditions  and 
limitations  of  the  certificate  is  read  literally,  which  we  are 
certain  it  was  not  intended  to  do.  Paragraph  1  begins: 
“The  holder  shall  render  service  to  and  from  each  of  the 
points  named  herein,  •  •  •  and  may  begin  or  terminate, 
or  begin  and  terminate,  trips  at  points  short  of  terminal 
points 7  The  number  of  possible  services  would  run  into 
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geometrical  proportions.  For  instance,  let  ns  start  with  Los 
Angeles.  Although  paragraph  1  of  the  conditions  which 
seems  to  require  service  to  the  twelve  other  California 
points,  such  is  not  intended  as  no  service  is  authorized  within 
a  group.  There  are  39  points  named  in  the  other  groups. 
Therefore,  39  services  should  be  rendered  between  Los 
Angeles  and  points  in  other  groups.  There  are  13  points  in 
group  1.  Therefore,  there  should  be  507  services  from  and 
to  California  points.  This  calculation  does  not  include 
services  that  would  have  to  be  rendered  between  points  in 
other  groups.  There  would  be  38  additional  services  from 
group  2;  240  additional  services  from  group  3;  29  addi¬ 
tional  services  from  group  4;  210  additional  services  from 
group  5 ;  and  26  additional  services  from  group  6,  making 
a  total  of  1,050  services  to  be  provided  under  this  certificate. 
The  order  does  not  say  how  frequent  the  service  should 
be  but  if  there  is  anything  less  than  daily  service,  the  ad¬ 
vantage  arising  from  air  transportation  would  be  lost 
and  the  traffic  would  tend  to  move  by  other  and  cheaper 
forms  of  transportation.  If  this  order  requires  daily 
service,  there  are  probably  not  enough  cargo  airplanes 
in  the  United  States  to  render  the  service  under  this  order 
to  Slick  alone. 

Actually  it  is  not  intended  that  service  be  rendered  from 
and  to  every  point  named  in  the  certificate.  The  certificate 
does  not  require  the  establishment  of  routes  or  schedules 
as  those  terms  are  generally  understood.  As  pointed  out 
in  the  opinion  of  the  Board  (App.  1478)  “the  postal  service 
could  not  utilize  schedules  for  the  carriage  of  mail  on 
irregular  flight  frequencies  such  as  are  inherent  in  pro¬ 
posals  for  so-called  demand  and  seasonal  service.  *  ’  Service 
on  such  a  basis,  whether  for  mail  or  property,  does  not 
conform  with  the  requirements  of  Section  401(f)  of  the  Act. 

During  the  course  of  the  hearings,  certain  applicants 
submitted  in  evidence  certificates  issued  to  motor  carriers 
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under  the  Motor  Carrier  Act  of  1935  as  indicating  the 
type  of  certificate  they  desire.  Under  that  Act  the  Inter¬ 
state  Commerce  Commission  is  specifically  authorized  to 
issue  certificates  within  a  territory,  while  the  Board  has 
no  such  equivalent  authority,  and  there  are  also  other  im¬ 
portant  differences  between  the  two  statutes.  Under  the 
Motor  Carrier  law,  it  is  not  necessary  to  obtain  the  ap¬ 
proval  of  the  regulating  authority  before  abandonment  of 
a  particular  operation;  in  other  words,  insofar  as  the 
statute  itself  is  concerned,  there  is  no  requirement  that 
the  carrier  must  render  the  service  described.  The  failure 
to  render  such  service  may  be  grounds  for  revocation  of 
the  certificate  or  an  indication  of  its  abandonment,  but, 
nevertheless,  the  rendition  of  the  service  is  not  mandatory 
under  the  Motor  Carrier  law  as  it  is  under  the  Civil  Aero¬ 
nautics  Act.  For  this  reason,  the  specification  of  service 
to  be  rendered  in  a  motor  carrier  certificate  is  merely  a 
description  of  the  permitted  operation,  whereas  the  certifi¬ 
cate  of  an  air  carrier  describes  a  required  operation.  The 
difficulty  of  describing  an  area  service  to  be  rendered  by 
an  air  carrier  would  be  many  times  more  than  that  in  con¬ 
nection  with  a  motor  carrier,  because  it  is  necessary  for  an 
air  carrier  to  know  the  service  that  must  be  rendered. 

Reference  has  been  made  to  a  provision  of  the  Civil 
Aeronautics  Act  concerning  schedules.  The  similar  provi¬ 
sion  in  the  Motor  Carrier  Act  does  not  include  the  term 
schedules.  Therefore,  it  may  be  inferred  that  schedules 
are  a  matter  of  greater  importance  under  the  Civil  Aero¬ 
nautics  Act  than  they  are  under  the  Motor  Carrier  Law. 

The  particular  section  of  the  Motor  Carrier  Act  re¬ 
ferred  to  above  has  been  construed  by  the  Supreme  Court 
of  the  United  States  in  circumstances  that  may  be  of  value 
here.  In  United  States  v.  Maher,  307  U.  S.  148,  155,  83 
L.  Ed.  1162,  1167,  the  Supreme  Court  considered  the  case 
of  a  motor  carrier  operator  that  on  the  crucial  grandfather 
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date  of  June  1, 1935,  was  operating  on  an  anywhere-for-hire 
basis  and  later  in  1936  changed  over  to  a  regular  route  be¬ 
tween  Portland  and  Seattle.  One  reason  for  this  change¬ 
over  was  a  limitation  in  Section  207  which  forbade  the 
Commission  from  issuing  certificates  in  a  passenger  opera¬ 
tion  “over  other  than  a  regular  route  or  routes,  and  be¬ 
tween  fixed  termini.’ ’  Consequently,  the  effect  of  this 
limitation  was  to  take  away  the  authority  of  the  Commis¬ 
sion  to  issue  an  area  certificate  to  a  motor  carrier  of  pas¬ 
sengers.  Its  power  was  practically  identical  with  that 
of  the  Board  under  the  Civil  Aeronautics  Act,  in  this  re¬ 
spect.  The  Commission,  having  no  authority  to  issue  an 
area  certificate  and  having  found  that  the  regular  route 
operation  was  commenced  after  June  1,  1935,  denied  the 
application. 

As  stated  in  the  opinion  of  the  Supreme  Court:  “A 
majority  of  the  District  Court  entertained  jurisdiction  and 
held  that  the  appellee  was  entitled  to  an  ‘  anywhere-for- 
hire  ’  permit  under  the  ‘  Grandfather  Clause  ’  as  well  as  the 
regular-route  permit  under  §  207,  23  F.  Sup.  810.  ’  ’  The 
Supreme  Court  reversed  the  lower  court  and  sustained  the 
order  of  the  Commission. 

The  Supreme  Court  found  that  the  statute  recognized  the 
difference  between  a  regular  route  operator  and  one  serv¬ 
ing  an  area,  stating  as  follows : 

“The  recognized  practices  of  an  industry  give  life 
to  the  dead  words  of  a  statute  dealing  with  it.  In 
differentiating  between  operations  over  the  ‘  route  or 
routes’  for  which  an  application  under  the  *  grand¬ 
father  clause’  is  made  as  against  operations  ‘within 
the  territory,’  Congress  plainly  adopted  the  familiar 
distinction  between  ‘  anywhere-for-hire  ’  bus  operations 
over  irregular  routes  and  regular  route  bus  operations 
between  fixed  termini.  Such  recognition  is  implicit 
also  in  the  provision  of  §  208(a),  49  U.S.C.A.  §  308(a) 
that  ‘Any  certificate  issued  under  §  206  or  207  shall 
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specify  the  service  to  be  rendered  and  the  routes  over 
which,  the  fixed  termini,  if  any,  between  which,  and 
the  intermediate  and  off-route  points,  if  any,  at  which, 
and  in  case  of  operations  not  over  specified  routes  or 
between  fixed  termini,  the  territory  within  which,  the 
motor  carrier  is  authorized  to  operate.’  ” 

The  language  of  the  statute  which  the  Court  found  au¬ 
thorized  regular-route  operations  is  substantially  similar 
to  that  of  Section  401(f)  of  the  Civil  Aeronautics  Act.  That 
Act,  likewise,  recognizes  only  an  operation  over  a  regular 
or  fixed  route.  Congress,  in  considering  the  problems  that 
would  be  presented  under  the  Civil  Aeronautics  Act,  had 
before  it  the  broader  authority  that  it  had  granted  the 
Interstate  Commerce  Commission  in  the  issuance  of  motor 
carrier  certificates.  Nevertheless,  Congress  saw  fit  to 
restrict  the  Board  to  the  issuance  of  certificates  over  regu¬ 
lar  routes.  No  other  types  of  operations  were  to  be  certifi¬ 
cated.  The  reason  for  this  is  plain  when  we  consider  that 
Congress  had  in  mind  certificates  that  would  be  useful  in 
connection  with  the  transportation  of  mail  as  indicated  in 
paragraph  (m)  of  that  section.  Area  certificates  would 
have  no  value  in  that  connection.  That  Congress  spe¬ 
cifically  considered  this  problem  is  further  brought  out  by 
the  fact  that  it  made  less  rigid  requirements  in  connection 
with  foreign  air  transportation  by  permitting  the  Board 
to  name  terminal  and  intermediate  points  only  insofar  as 
was  practicable  and  authorized  the  Board  to  ‘‘designate 
only  the  general  route  or  routes  to  be  followed.”  The 
difference  in  language  with  respect  to  domestic  and  foreign 
air  transportation  shows  that  the  former  is  restricted  to 
specific  routes,  designating  each  terminal  and  intermediate 
point,  while  the  latter  may  be  stated  in  more  general  terms, 
although  still  constituting  routes. 

Although  the  Board  failed  to  find  that  it  had  authority 
to  issue  area  certificates  as  requested  by  various  applicants, 
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when  it  came  to  discuss  the  routes  to  be  authorized  (App. 
1484),  it  proceeded  to  do  so  on  an  area,  and  not  on  a  route 
basis.  There  the  Board  said: 

“However,  our  decision  to  name  the  points  in  a 
certificate  does  not  preclude  us  from  authorizing  serv¬ 
ice  between  points  within  an  area  and  such  points 
within  other  areas  as  will  satisfy  the  public  demand. 
In  view  of  the  above,  the  selection  of  the  routes  found 
to  be  required  will  be  first  considered  for  convenience 
in  terms  of  areas,  with  such  points  named  within  the 
particular  areas  as  will  best  meet  the  needs  of  the 
traffic. *  9 

What  the  Board  has  attempted  to  do  in  this  case  amounts 
to  legislation  by  an  administrative  agency.  Congress  de¬ 
liberately  refrained  from  giving  the  Board  authority  to 
issue  an  area  certificate.  The  Board,  after  failing  to  find 
any  basis  in  the  statute  for  the  issuance  of  an  area  certifi¬ 
cate,  has  attempted  to  issue  a  certificate  in  such  a  form  as 
will  permit  area  operation,  although  the  certificate  itself 
is  in  many  respects  inconsistent  with  and  contrary  to  the 
statutory  scheme.  The  form  of  the  certificate  is  a  device 
or  subterfuge  and  is  no  more  within  the  authority  of  the 
Board  than  the  straight-out  area  certificate  sought  by 
applicants.  If  these  irregular  non-scheduled  carriers  are 
to  receive  certificates,  it  should  be  only  on  the  basis  of  an 
act  of  Congress.  Until  that  time  comes,  they  should  be 
required  to  continue  upon  a  non-scheduled,  non-certificated 
basis  as  they  have  been  heretofore. 

2.  The  Certificate  Issued  to  Slick  to  Operate  between  Chi¬ 
cago  and  Texas  Points  via  Kansas  City  was  not  Justi¬ 
fied. 

Petitioner  operates  between  Chicago  and  Texas  points 
via  Kansas  City.  No  applicant  in  this  proceeding  pro¬ 
posed  a  directly  competitive  service.  Slick  proposed  to 
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operate  between  Chicago  and  Texas  points  as  a  leg  of  its 
transcontinental  operation.  There  has  been  no  hearing  and 
application  with  respect  to  the  authorized  route,  and  the 
award  of  such  a  certificate  to  Slick  is  without  substantial 
foundation.  This  was  pointed  out  on  page  2  of  petitioner’s 
exceptions  to  the  tentative  opinion,  (App.  1216)  because 
it  was  believed  that  it  was  done  by  oversight.  However, 
the  Board  has  ignored  the  matter  entirely  and  awarded 
the  certificate  to  Slick  authorizing  service  to  Kansas  City 
in  the  same  way  as  in  the  tentative  opinion.  The  failure 
of  the  Board  to  pass  upon  this  exception  will  be  discussed 
in  another  portion  of  this  brief. 

The  basis  of  the  Board’s  opinion  authorizing  service  by 
Slick  between  Texas  area  and  Chicago  is  not  clear.  All 
the  evidence  shows  that  it  is  impossible  for  a  property-only 
carrier  to  make  both  ends  meet  in  view  of  the  dearth  of 
northbound  traffic.  While  there  is  much  talk  of  stimulating 
the  movement  of  fruits  and  vegetables  northbound,  the 
evidence  clearly  indicates  that  this  traffic  will  not  sustain 
the  greater  transportation  costs  by  air,  in  competition  with 
surface  transportation,  except  under  very  unusual  con¬ 
ditions.  The  evidence  of  actual  operation  by  Slick  shows 
beyond  doubt  that  it  is  not  possible  to  develop  an  eco¬ 
nomic,  balanced  movement  between  these  areas,  and  in 
fact,  Slick  has  not  really  attempted  to  do  so.  The  testi¬ 
mony  of  Mr.  Slick  at  the  original  hearing  with  respect  to 
Texas  traffic  shows  that  he  realized  that  the  Texas  opera¬ 
tions  were  highly  uneconomic  and  he  continued  such  opera¬ 
tions  almost  entirely  because  of  other  considerations. 

At  Appendix  1485,  the  Board  found  that  the  volume  of 
traffic  between  Texas  and  the  North  Central  area  was  next 
to  the  lowest  of  all  of  those  shown,  standing  eighth  in  the 
volume  of  traffic.  Slick’s  own  evidence,  as  set  forth  in  the 
Statement  of  Case  above,  shows  that  the  loads  from  Texas 
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to  the  Midwest  area,  were  only  10.96  per  cent  of  those  in 
the  opposite  direction.  The  impossibility  of  developing  an 
economic  operation  in  these  circumstances  must  be  ap¬ 
parent. 

This  record  contains  no  evidence  and  the  opinion  con¬ 
tains  no  finding,  to  support  a  conclusion  that  there  is  public 
need  for  the  proposed  service  between  Chicago  and  Texas 
points  or  between  Kansas  City  and  such  points.  On  the 
other  hand,  the  record  affirmatively  shows  that  the  existing 
freight  traffic  is  not  sufficient  to  sustain  the  necessary  trans¬ 
portation  costs  and  any  such  operation  is  bound  to  be  un¬ 
economic  and  unsound. 

Nowhere  in  the  Board’s  opinion  does  it  discuss  Braniff’s 
operations  between  these  points  nor  the  effect  of  the  pro¬ 
posed  authorization  of  Slick  upon  Braniff.  Braniff  sub¬ 
mitted  a  substantial  number  of  exhibits  showing  the  history 
of  its  operation  and  development  of  freight  traffic  upon 
a  sound  economic  basis,  and  such  traffic  now  makes  a  sub¬ 
stantial  contribution  to  the  support  of  the  airline.  This  is 
true  because  practically  all  of  Braniff’s  freight  service  is 
rendered  in  combination  flights  (namely,  passengers,  mail, 
and  freight)  and  the  additional  revenue  is  earned  without 
substantial  increased  cost.  At  this  time  when  the  cer¬ 
tificated  air  carriers  are  doing  their  utmost  to  increase 
revenues  and  decrease  costs  and  the  responsibility  of  the 
Government  with  respect  to  air-mail  pay,  it  would  seem  that 
the  Board  should  have  given  full  and  careful  consideration 
as  to  the  effect  that  any  proposed  authorization  would 
have  upon  the  traffic  and  revenues  of  such  carriers.  Never¬ 
theless,  examination  of  the  Board’s  opinion  does  not  indi¬ 
cate  that  it  gave  any  consideration  to  this  very  important 
subject,  and  for  this  reason  alone  the  order  should  be  set 
aside. 

The  failure  of  the  Board  to  discuss  the  effect  of  the  pro- 
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posed  authorization  upon  Braniff  is  further  aggravated 
by  the  fact  that  the  authorization  is  over  the  identical 
route  served  by  Braniff  via  Kansas  City,  as  well  as  the 
direct  route  sought  by  Slick  between  Texas  points  and  Chi¬ 
cago.  Petitioner  has  had  no  hearing  and  no  opportunity 
to  present  evidence  with  relation  to  the  authorization  to 
and  via  Kansas  City.  This  situation  is  different  from  that 
considered  by  the  Supreme  Court  in  Civil  Aeronautics 
Board  v.  State  Airlines,  94  L.  Ed.  346  (Adv.  Op.),  reversing 
84  U.  S.  App.  D.  C.  — ,  174  F.  2d  510,  because  in  this  case 
there  was  no  application  of  any  party  for  a  route  via  Kan¬ 
sas  City  and  there  was  no  evidence  to  support  the  granting 
of  such  a  route. 

3.  The  Certificate  to  Aimews  Was  Not  Justified. 

Most  of  the  discussion  concerning  Aimews  appears  on 
pages  56  to  61  of  the  opinion  (App.  1495-1499).  The  prob¬ 
lem  concerning  Aimews  is  not  at  all  related  to  that  of  the 
other  applicants  that  were  granted  certificates. 

Aimews  is  a  form  of  private  carrier,  and  there  is  nothing 
in  the  record  to  indicate  that  it  intends  in  any  way  to  change 
its  operations,  insofar  as  they  relate  to  the  transportation 
of  newspapers  for  its  parent,  the  Express  Publishing  Com¬ 
pany. 

At  Appendix  1481,  note  31,  the  Board  said : 

“We  exclude  from  consideration  here  the  service 
which  we  are  authorizing  Aimews  to  operate.  The 
certification  of  Aimews  rests  upon  somewhat  different 
facts  and  involves  special  service  peculiar  to  its  appli¬ 
cation,  and  the  routes  awarded  are  wholly  confined 
to  a  small  portion  of  the  southeast  part  of  Texas,” 

and  at  Appendix  1490,  the  Board  said : 

•  1  •  v  ,  ,  ,  ,  I 

“For  reasons  set  out  hereinafter  and  which  can  be 
readily  distinguished  from  considerations  involving 
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intra-area  service  by  long-haul  carriers,  we  have  certi¬ 
ficated  Airnews  to  conduct  an  intra-area  operation  in 
south  Texas.” 

Here  we  may  briefly  summarize  some  of  the  differences 
between  the  application  of  Airnews  and  those  of  the  other 
applicants : 

(1)  Airnews  is  a  wholly  owned  subsidiary  of  the  shipper 
for  which  it  renders  and  will  continue  to  render  its  prin¬ 
cipal  service.  Airnews  does  not  intend  to  change  its  serv¬ 
ice  or  method  of  operation  or  schedules  southbound  from 
San  Antonio  in  any  respect  upon  the  receipt  of  a  certificate, 
and  such  service,  method  of  operation  and  schedules  will 
be  adjusted  entirely  to  meet  the  needs  of  Express  Publish¬ 
ing  Company.  (2)  Airnews  is  not  interested  in  render¬ 
ing  service  as  a  public  carrier.  It  is  only  interested  in 
utilizing  its  empty  planes  on  its  return  northbound  move¬ 
ment  and  thus  reduce  the  ultimate  cost  of  the  southbound 
movement  for  the  Express  Publishing  Company.  (3)  Air- 
news’  application  is  not  predicated  upon  a  need  for  service 
between  the  termini  of  its  air  routes,  but  entirely  upon  the 
claimed  ability  to  provide  service  by  a  truck  and  air  route 
from  small  towns  in  the  valley  to  which  it  distributes  its 
newspapers  by  trucks  out  of  the  airline  terminals.  (4)  Its 
principal  evidence  consisted  of  an  air  mail  study  to  show 
that  air  mail  could  be  generated  out  of  the  points  served 
on  its  truck  routes.  After  an  investigation  had  been  made 
by  the  Post  Office  Department  and  its  claim  had  been  re¬ 
jected  by  the  Examiners,  Airnews  withdrew  its  request  to 
transport  air  mail,  which  was  the  fundamental  basis  upon 
which  its  application  was  predicated.  (5)  Airnews  pre¬ 
sented  no  plan  for  the  solicitation  or  method  of  transporta¬ 
tion  of  freight.  When  a  newspaper  truck  goes  through  a. 
town  and  drops  off  its  load  for  the  local  newspaper  dis¬ 
tributor,  it  is  not  in  a  position  to  pick  up  freight  unless 
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a  definite  plan  of  operation  has  been  developed.  (6)  The 
air  transportation  by  applicant  would  be  relatively  short. 
The  opinion  has  blithely  assumed  without  supporting  evi¬ 
dence  that  fruits  and  vegetables  produced  in  the  ‘  ‘  magic 
valley* *  would  move  over  a  truck  and  air  route  to  San 
Antonio  to  be  transshipped  by  air  or  other  means  of  trans¬ 
portation  in  interstate  commerce.  (7)  The  opinion  fails 
to  discuss  whether  the  proposed  operations  by  applicant 
southbound  would  constitute  common  carriage  or  whether 
it  may  authorize  common  carriage  in  one  direction  only, 
when  it  is  known  that  the  operation  in  the  other  direction 
is  as  a  contract  or  private  carrier. 

At  Appendix  1496  the  Board  refers  to  the  agricultural 
and  other  products  of  the  magic  valley,  and  it  concludes 
that  “this  territory  offers  a  rich  potential  market  for  the 
development  of  air  freight.* *  This  is  a  conclusion  not  based 
on  evidence,  and  in  fact,  contrary  to  the  evidence.  There 
is  nothing  in  the  record  to  indicate  that  fresh  vegetables 
and  like  traffic  would  move  for  this  short  distance  by  air. 
The  record  shows  that  applicant’s  principal  witness  stated 
that  “the  time  element  would  be  the  thing  we  want  to  sell 
on  now**  (App.  1606) ;  that  applicant’s  rates  are  consider¬ 
ably  higher  than  those  by  truck  or  rail  (App.  1607) ;  and 
that  it  is  quite  possible  to  load  a  truck  with  citrus  fruits 
in  the  valley  at  night  and  be  in  San  Antonio  on  the  next 
morning  (App.  1607).  In  the  face  of  this  evidence  of  appli¬ 
cant’s  own  witness,  there  is  not  the  slightest  basis  in  this 
record  for  believing  that  Airnews  will  move  any  such 
traffic  to  San  Antonio  at  compensatory  rates.  When  the 
Board  speaks  of  “a  rich  potential  market  for  the  develop¬ 
ment  of  air  freight”,  it  is  indulging  in  illusions  not  based 
on  or  related  to  any  facts  of  record. 

In  the  next  paragraph  at  Appendix  1497,  the  Board  states 
in  a  negative  fashion  that  Airnews  would  have  the  advan- 
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tage  of  high  load  factors  southbound  by  reason  of  its  ar¬ 
rangement  with  the  Express  Publishing  Company  for  the 
transportation  of  its  newspapers.  Insofar  as  the  Board’s 
statement  leaves  the  impression  that  freight  load  factors 
southbound  out  of  San  Antonio  are  generally  less  than  those 
northbound  into  that  point,  it  is  not  supported  by  the  rec¬ 
ord.  For  instance,  the  latest  figures  of  Braniff  for  the  first 
three  months  of  1949  show  the  air  freight  movement  south¬ 
bound  out  of  San  Antonio  is  approximately  ten  times  that 
northbound  into  San  Antonio2  (App.  1222). 

In  a  single  paragraph  consisting  of  two  sentences,  the 
Board  glosses  over  a  number  of  involved  problems  con¬ 
cerning  this  application.  Applicant  is  a  contract  carrier, 
transporting  newspapers  for  the  Express  Publishing  Com¬ 
pany  which  publishes  two  of  the  three  daily  newspapers  in 
San  Antonio.  The  schedules  of  applicant  are  made  to  fit 
in  with  the  issues  of  the  paper.  At  the  time  of  the  hearing 
applicant  had  no  plans  to  change  its  operation  upon  the 
receipt  of  a  certificate  (App.  1600).  The  San  Antonio 
Light  is  a  competing  newspaper,  and  applicant  did  not 
know  whether  it  would  transport  editions  of  the  Light  to 
the  Valley  or  whether  it  would  put  on  a  special  schedule 
to  accommodate  the  Light  (App.  1600,  1601).  In  short, 
the  record  shows  rather  clearly  that  applicant  has  no  in¬ 
tention  of  changing  its  operation  and  that  it  will  continue 
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to  be  a  contract  carrier  with  respect  to  its  sonthbonnd  move¬ 
ment. 

In  reality  then,  this  proposal  of  applicant  is  to  operate 
as  a  contract  carrier  southbound  and  as  a  common  carrier 
of  freight  northbound.  This  intermingling  of  the  two 
types  of  operation  creates  many  problems.  The  Board 
has  had  some  experience  with  this  proposal  in  recent 
months.  In  Investigation  of  Seaboard  &  Western  Airlines y 
Inc.,  Docket  No.  3346,  decided  June  5, 1950,  the  Board  said 
(pp.  31,  32) :  “It  has  been  held  by  several  state  courts  in 
considering  motor  carriers  that  a  carrier  cannot  at  the 
same  time  engage  in  both  common  carriage  and  private 
carriage  for  hire  with  the  same  facilities.  *  ’  The  Board’s 
only  comment  was  by  its  footnote  37  (App.  1497)  indicating 
that  its  action  in  this  proceeding  should  not  be  regarded 
as  a  binding  precedent  favoring  commingling  of  common 
carrier  and  private  carrier  operations.  The  Interstate 
Commerce  Commission  has  had  much  wider  experience 
and  has  concluded  that  contract  carriage  in  one  direction 
and  common  carriage  in  the  other  is  inconsistent  with 
the  public  interest.  See  Geraci  Contract  Carrier  Appli¬ 
cation,  7  M.C.C.  368;  Tocsin  Lumber  &  Grain  Co.  Contract 
Carrier  Application,  21  M.C.C.  351.  It  would  seem  that 
the  Board  should  have  considered  the  experience  of  its 
sister  agency  regulating  transportation.  This  is  par¬ 
ticularly  true  when  it  is  remembered  that  the  applicant 
will  have  to  obtain  a  certificate  from  the  Interstate  Com¬ 
merce  Commission  and  the  Railroad  Commission  of  Texas 
before  it  may  lawfully  transport  freight  from  the  56  com¬ 
munities  it  claims  it  will  serve.  Its  present  transportation 
of  newspapers  is  exempt  under  Section  203(b)(7)  of  the 
Interstate  Commerce  Act  as  “motor  vehicles  used  exclu¬ 
sively  in  the  distribution  of  newspapers.”  If  Airnews 
should  transport  freight  in  the  same  vehicles,  it  would 
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lose  its  exemption  and  would  be  faced  with  the  above 
decisions  with  respect  to  contract  carriage  in  one  direc¬ 
tion  and  common  carriage  in  the  other.  Apparently  the 
Board  has  given  no  consideration  to  these  problems. 

In  its  opinion  (App.  1498),  the  Board  calls  attention  to 
the  fact  that  in  its  original  application  Aimews  sought 
to  transport  air  mail  but  later  withdrew  that  request.  The 
Board  then  states  that  such  a  right  is  “not  an  inseparable 
part  of  the  authority  requested.”  If  the  Board  meant 
that  it  was  possible  for  Airnews  to  have  sought  such 
authority  to  transport  property  without  air  mail,  we  have 
no  quarrel  with  the  Board’s  statement;  on  the  other  hand, 
the  case  that  applicant  presented  was  built  almost  entirely 
on  its  desire  and  the  claimed  need  for  the  transportation 
of  air  mail.  At  Appendix  1594,  the  following  testimony 
appeared  on  cross  examination: 

“Q.  And  would  it  be  correct,  sir,  to  say  that  one  of 
the  basic  purposes  for  your  application  for  a  sched¬ 
uled  certificate  of  convenience  and  necessity  is  to  make 
provision  for  carriage  of  the  mails? 

“A.  Yes,  sir.” 

This  is  further  borne  out  by  the  fact  that  applicant’s 
witness,  Whitehead  (App.  1626)  made  what  was  called 
a  survey  for  the  purpose  of  attempting  to  show  the  need 
for  air  mail  service.  It  was  only  after  the  Post  Office 
Department  had  indicated  that  it  did  not  favor  transporta¬ 
tion  of  air  mail  in  all-cargo  flights  and  the  Examiners  had 
recommended  against  the  authorization  to  transport  air 
mail,  that  applicant  withdrew  its  request  for  such  authority. 

Without  the  right  to  transport  air  mail,  applicant  has 
not  offered  a  scintilla  of  evidence  to  show  public  need 
for  freight  service  to  any  point.  It  has  made  no  claim 
that  there  is  need  for  service  to  the  airline  terminals, 
which  already  have  direct  air  service.  The  theory  of  its 
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case  was  that  the  mail  could  he  readily  handled  with  the 
newspapers,  and  if  there  should  be  any  freight  moving 
northbound,  that  likewise  could  be  handled  with  the  air 
mail.  Applicant  did  not  offer  a  single  witness  residing 
in  this  territory  for  which  it  claimed  the  need,  to  prove 
the  existence  of  any  traffic  that  would  move  by  air.  With¬ 
out  such  evidence,  there  is  not  a  shred  of  proof  to  sustain 
the  issuance  of  a  certificate  of  public  convenience  and 
necessity  to  applicant. 

In  connection  with  applications  to  transport  freight,  it 
is  possible  to  obtain  definite  proof  as  to  need  for  service, 
because  the  shippers  of  freight  will  usually  have  continu¬ 
ing  needs  that  have  to  be  satisfied  from  time  to  time.  It 
is  much  easier  to  obtain  such  evidence  than  in  connec¬ 
tion  with  passengers,  because  a  particular  individual 
might  use  passenger  service  only  once  or  twice  or  might 
never  know  whether  he  will  have  need  for  the  service 
until  the  occasion  arises.  The  Interstate  Commerce  Com¬ 
mission  has  heard  many  thousands  of  cases  concerning 
applications  for  certificates  to  transport  freight,  and  never 
grants  such  applications  except  upon  proof  of  the  need 
for  service  by  shippers  or  receivers  of  freight.  The  con¬ 
clusion  that  freight  will  move  by  a  given  transportation 
agency  cannot  be  derived  from  statistics  of  production  or 
population  alone.  Therefore,  petitioner  urges  that  by 
withdrawal  of  its  claim  for  air  mail  authority,  there  is  no 
substantial  evidence  of  record  or  adequate  findings  based 
upon  evidence,  to  warrant  the  issuance  of  a  certificate  to 
Airnews. 

At  the  end  of  its  discussion  concerning  Airnews  (App. 
1499),  the  Board  makes  this  statement: 

“Our  finding  of  public  convenience  and  necessity 
with  reference  to  Airnews  has  been  reached  in  some 
measure  because  of  the  assurance  of  adequate  south¬ 
bound  loads  in  this  particularly  ‘one  direction’  area.” 
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We  submit  that  the  above  is  an  understatement  of  the 
reasoning  of  the  Board.  The  Board  has  concluded  that 
because  Airnews  will  have  the  newspapers  to  haul  south¬ 
bound  for  its  parent  company,  a  certificate  should  be 
issued  to  Airnews  in  order  to  utilize  the  space  northbound. 
That  is  the  entire  basis  of  its  decision,  and  we  submit  that 
it  is  insufficient,  because  it  alone  does  not  constitute  public 
convenience  and  necessity.  Such  an  operation  would  con¬ 
stitute  private  transportation  and  not  public  carriage. 

In  this  same  paragraph,  the  Board  states:  “It  has  pre¬ 
sented  a  satisfactory  plan  of  operation”.  This  is  a  glar¬ 
ing  misstatement.  Nowhere  in  the  record  or  in  the  find¬ 
ings  is  there  a  plan  of  operation  for  the  hauling  of  freight. 
Newspapers  can  be  dropped  off  the  truck  and  turned  over 
to  distributors  at  definite  places.  Freight,  on  the  other 
hand,  particularly  perishables,  must  be  stored  some  place 
before  being  transported.  Applicant  has  no  plan  whereby 
the  freight  can  be  picked  up  and  brought  to  the  truck 
terminal  in  the  Valley.  Applicant  has  no  plan  for  sta¬ 
tion  agents  or  for  storage  or  protection  for  such  freight. 
Applicant  has  no  plan  for  the  handling  or  storage  of  freight 
at  the  truck-air  terminal.  Applicant  has  had  no  experi¬ 
ence  with  the  problem  and  no  conception  of  how  it  would 
operate  if  it  received  a  certificate.  The  other  applicants 
in  this  proceeding  have  had  experience  in  the  transporta¬ 
tion  of  freight  but  even  they  have  not  come  forward  with 
any  practical  plan  or  method  of  operation  in  the  trans¬ 
portation  of  perishables.  For  this  reason,  it  is  hardly  to 
be  expected  that  this  applicant,  without  experience  in 
the  handling  of  ordinary  freight,  could  devise  a  plan  for 
the  shipment  of  perishables  with  four  handlings,  namely, 
from  farm  to  truck  terminal,  on  to  applicant’s  truck,  off 
the  truck  to  the  airplane,  off  the  airplane  to  another  truck 
or  plane.  The  number  of  handlings  required  alone  would 
show  that  such  an  operation  could  not  possibly  be  eco- 
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nomical  or  profitable.  Furthermore,  applicant  has  not 
shown  how  transfers  would  be  made  from  airplane  to  air¬ 
plane  in  San  Antonio.  The  Board’s  discussion  contains 
no  statement  as  to  the  plan  of  operation,  and  the  conclu¬ 
sion  that  applicant  “has  presented  a  satisfactory  plan  of 
operation”  is  without  foundation  in  fact,  because  Airnews 
presented  no  plan  of  operation. 

Upon  full  analysis,  these  conclusions  definitely  appear: 
(1)  The  Board  in  its  opinion  recognized  that  the  problem 
with  respect  to  Airnews  was  definitely  different  from  that 
in  connection  with  the  other  applicants;  (2)  applicant’s 
elimination  of  its  application  for  air  mail  service  to  small 
places  in  the  Rio  Grande  Valley  has  removed  the  principal 
peg  upon  which  applicant  based  its  claim  of  public  con¬ 
venience  and  necessity;  (3)  the  Board  has  relied  almost 
entirely  upon  the  fact  that  Airnews  will  have  traffic  avail¬ 
able  southbound  in  the  form  of  newspapers  carried  for 
its  parent  company,  without  having  any  evidence  or  mak¬ 
ing  any  underlying  findings  of  fact  to  support  the  ultimate 
conclusion  as  to  public  convenience  and  necessity;  and 
(4)  the  Board  has  failed  to  'pass  upon  or  to  make  adequate 
findings  concerning  the  facts  and  issues  concerning  Air¬ 
news’  application,  particularly  concerning  its  relationship 
with  its  principal  shipper,  the  Express  Publishing  Com¬ 
pany,  and  the  nature  of  its  carriage  and  obligation  on  its 
movements  out  of  San  Antonio. 

It  is  respectfully  submitted  that  regardless  of  the  Court’s 
conclusions  with  respect  to  the  other  certificates,  the  order 
of  the  Board  issuing  a  certificate  to  Airnews  should  be  set 
aside  and  reversed. 

4.  The  Board’s  Opinion  does  not  Comply  with  Section  (8b) 
of  the  Administrative  Procedure  Act. 

It  is  well  established  that  administrative  agencies  must 
set  forth  the  basis  of  their  findings  with  directness  and 
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clarity.  This  is  necessary  to  apprise  the  parties  of  the 
decision  and  to  inform  reviewing  courts  of  the  basis  therefor. 
In  Phelps  Bodge  Corp.  v.  National  Labor  Rel.  Bd.,  313 
U.  S.  177,  197;  85  L.  Ed.  1271,  1284,  the  Supreme  Court 
succinctly  restated  this  requirement: 

“The  administrative  process  will  best  be  vindicated 
by  clarity  in  its  exercise.  Since  Congress  has  defined 
the  authority  of  the  Board  and  the  procedure  by  which 
it  must  be  asserted  and  has  charged  the  federal  courts 
with  the  duty  of  reviewing  the  Board’s  orders  (§  10(e) 
and  (f),  29  USCA  §  160(e)  and  (f)),  it  will  avoid  need¬ 
less  litigation  and  make  for  effective  and  expeditious 
enforcement  of  the  Board’s  order  to  require  the  Board 
to  disclose  the  basis  of  its  order.  We  do  not  intend 
to  enter  the  province  that  belongs  to  the  Board,  nor 
do  we  do  so.  All  we  ask  of  the  Board  is  to  give  clear 
indication  that  it  has  exercised  the  discretion  with 
which  Congress  has  empowered  it.  This  is  to  affirm 
most  emphatically  the  authority  of  the  Board.” 

Section  8(b)  of  the  Administrative  Procedure  Act  car¬ 
ries  forward  this  requirement,  with  something  in  addition. 
The  first  sentence  of  that  section  is  as  follows:  “The  record 
shall  show  the  ruling  upon  each  such  finding,  conclusion, 
or  exception  presented.”  Under  this  statute  it  is  now  nec¬ 
essary  to  show  not  only  the  basis  of  the  agency  action 
but  also  the  decision  and  determination  with  respect  to 
each  substantial  exception  presented.  It  has  been  a  cus¬ 
tomary  practice  with  some  agencies,  particularly  with 
respect  to  legal  problems,  to  simply  ignore  the  contentions 
of  the  parties  and  leave  it  to  the  courts  to  determine 
whether  the  action  can  be  sustained.  The  statute  now  re¬ 
quires  a  definite  determination  of  every  issue,  whether  of 
fact  or  of  law.  This  new  provision  is  discussed  in  the 
Attorney  General’s  Manual  on  the  Administrative  Proce- 
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dure  Act  published  by  the  Department  of  Justice  in  1947. 
The  effect  of  this  provision  is  thus  stated  (p.  86) : 

“An  agency  which  issues  opinions  in  narrative  and 
expository  form  may  continue  to  do  so  without  making 
separate  findings  of  fact  and  conclusions  of  law.  How¬ 
ever,  such  opinions  must  indicate  the  agency’s  findings 
and  conclusions  on  material  issues  of  fact,  law  or  dis¬ 
cretion  with  such  specificity  ‘as  to  advise  the  parties 
and  any  reviewing  court  of  their  record  and  legal 
basis.’  ” 

The  Board  has  signally  failed  to  advise  the  parties  and 
this  Court  as  to  its  conclusions  with  respect  to  certain  sub¬ 
stantial  issues  fully  presented  to  the  Board  in  the  excep¬ 
tions  of  petitioner  to  the  Board ’s  tentative  opinion.  These 
exceptions,  which  have  been  ignored  by  the  Board,  include 
the  following:  (1)  The  authorization  of  Slick  to  serve  Kan¬ 
sas  City  between  Chicago  and  Texas  points,  for  which  it 
had  not  applied  and  without  evidence  to  support  it  (App. 

1216)  ;  particularly  in  view  of  Braniff ’s  service  over  that 
route;  (2)  the  impossibility  of  developing  an  economic 
operation  for  Slick  between  Chicago  and  Texas  points  be¬ 
cause  of  the  lack  of  northbound  traffic  out  of  Texas  (App. 

1217)  ;  (3)  the  effect  of  the  proposed  authorization  upon 
Braniff  (App.  1217,  1218) ;  (4)  whether  Airnews,  in  trans¬ 
porting  newspapers  southbound  for  its  parent  company, 
would  be  a  contract  carrier  and  whether  it  would  have  any 
obligation  to  transport  for  the  S<m  Antonio  Light ,  a  com¬ 
peting  newspaper,  or  for  other  shippers  (App.  1223) ; 
and  (5)  whether  an  authorization  or  agency  permission  of 
a  carrier  to  operate  as  a  contract  carrier  in  one  direction 
and  a  common  carrier  in  the  other  is  consistent  with  the 
public  interest  (App.  1223). 

Slick’s  application  did  not  include  Kansas  City;  St.  Louis 
being  the  most  western  point  in  the  North  Central  group. 
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Neither  Slick  nor  any  other  carrier  sought  a  route  to  handle 
traffic  between  Texas  points  and  Chicago  via  Kansas  City 
and  no  evidence  was  submitted  in  support  of  such  a  route. 
Nevertheless,  the  Board  has  authorized  Slick  to  transport 
freight  from  Chicago  to  Texas  points  via  Kansas  City,  a 
route  completely  paralleling  that  of  petitioner.  The  opin¬ 
ion  of  the  Board  does  not  show  the  basis  or  the  reason  for 
this  action  and  fails  to  comply  with  Section  8(b)  of  the 
Administrative  Procedure  Act.3 

The  evidence  of  Slick  as  well  as  that  of  petitioner  shows 
the  unbalanced  nature  of  traffic  between  Texas  points  and 
Chicago,  the  northbound  traffic  being  approximately  10 

per  cent  of  that  southbound.  This  one-way  flow  of  traffic 

% 

imposes  a  heavy  burden  upon  petitioner  but  that  burden 
is  lightened  by  the  fact  that  most  of  the  shipments  south¬ 
bound  out  of  Chicago  are  of  such  a  nature  that  they  can 
be  moved  conveniently  in  combination  flights  with  pas¬ 
sengers.  Slick,  as  a  property-only  carrier  would  not  have 
this  opportunity  to  thus  move  southbound  traffic  and  would 
be  compelled  to  return  many  of  its  ships  empty  or  with 
very  light  loads.  In  these  circumstances,  the  record  shows 
clearly  and  contains  the  uncontradicted  testimony  of  the 
President  of  Slick  that  it  is  impossible  to  develop  an  eco¬ 
nomically  feasible  movement  by  a  property-only  carrier 

0 

between  these  areas.  Whether  the  Board  has  ever  con¬ 
sidered  this  point  or  what  its  opinion  is  concerning  it,  we 
do  not  know.  The  Board’s  opinion  has  failed  to  comply 
with  Section  8(b)  of  the  Administrative  Procedure  Act 
with  respect  to  this  issue. 

The  record  is  replete  with  evidence  and  testimony  of 


3  Civil  Aeronautics  Board  v.  State  Airlines,  94  L.  Ed.  346,  (Adv.  Op.), 
reversing  84  U.  S.  App.  D.  C.  — ,  174  F.  2d  510,  is  not  an  authority  for 
the  action  taken  herein  because  there  is  neither  an  application  of  any 
party  nor  evidence  to  support  the  route. 
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Braniff  in  connection  with  its  freight  operation  as  well  as 
its  passenger  and  mail  service.  The  evidence  shows  that 
the  handling  of  freight  traffic  in  combination  flights  con¬ 
tributes  to  the  support  of  Braniff  and  decreases  the  respon¬ 
sibility  of  the  Federal  Government  in  connection  with  air 
mail  pay.  The  Board  has  made  no  finding  as  to  the  effect 
of  the  issuance  of  the  certificate  to  Slick  upon  Braniff ’s 
ability  to  maintain  its  service  and/or  its  probable  need  for 
additional  air  mail  pay,  if  the  award  to  Slick  is  sustained. 
Section  8(b)  of  the  Administrative  Procedure  Act  requires 
an  expression  from  the  Board  on  this  issue. 

The  Board  itself  has  found  that  the  problems  concern¬ 
ing  Aimews  are  distinctly  different  from  those  of  the 
other  applicants.  Airnews  is  now  engaged  as  a  contract 
carrier  in  the  transportation  of  newspapers  southbound 
from  San  Antonio  for  its  parent  company.  Airnews  does 
not  propose  to  change  its  method  of  handling  newspapers 
for  its  parent  company  after  it  receives  its  certificate. 
Will  this  southbound  transportation  continue  to  be  con¬ 
tract  carriage?  If  it  will  be  common  carriage,  what  will 
be  the  obligations  and  responsibilities  of  Airnews  to  carry 
the  newspapers  of  the  San  Antonio  Light?  Its  present 
schedules  are  adjusted  entirely  to  meet  the  needs  of  the 
Express  Publishing  Company.  Will  it  also  be  obligated 
to  put  on  schedules  especially  for  the  benefit  of  the  Light? 
Will  it  be  obligated  to  carry  shipments  other  than  news¬ 
papers  southbound?  It  seems  clear  that  the  applicant, 
the  public,  and  this  Court  should  have  been  informed  as 
to  whether  there  has  been  imposed  upon  Airnews  full 
common  carrier  responsibility  in  its  southbound  move¬ 
ment.  The  only  comment  by  the  Board  on  this  question 
is  set  forth  in  note  37  at  Appendix  1497  which  is  as  follows : 

“The  authorization  granted  herein  to  Airnews 
should  not  be  deemed  to  constitute  a  determination  by 
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the  Board  favoring  generally  common  carrier  and 
private  carrier  operations  over  the  same  route  by  the 
same  carrier.  The  results  of  the  Airnews  temporary 
service  may,  however,  furnish  valuable  experience  with 
respect  to  that  question.” 

This  footnote  leaves  the  impression  that  the  authorization 
to  act  as  a  common  carrier  applies  only  in  connection  with 
the  northbound  movement;  yet,  the  certificate  of  public 
convenience  and  necessity  issued  to  Airnews  (App.  1570) 
applies  between  the  named  points  and  includes  both 
the  southbound  and  northbound  movements.  The  foot¬ 
note  and  the  certificate  are  irrevocably  in  conflict.  The 
opinion,  in  failing  to  pass  upon  this  vital  point  has  defi¬ 
nitely  not  complied  with  Section  8(b)  of  the  Administra¬ 
tive  Procedure  Act. 

This  problem  has  arisen  in  a  number  of  cases  under 
the  Motor  Carrier  Act  of  1935.  The  Interstate  Commerce 
Commission  has  consistently  found  that  it  is  inconsistent 
with  the  public  interest  to  authorize  operations  as  a  con¬ 
tract  carrier  in  one  direction  and  a  common  carrier  on  the 
return  movement.  See  Geraci  Contract  Carrier  Applica¬ 
tion,  7  M.C.C.  368;  Tocsin  Lumber  &  Grain  Co.  Contract 
Carrier  Application,  21  M.C.C.  351.  The  intermingling 
of  two  different  types  of  operations  creates  a  number  of 
problems.  If  the  Board  was  of  the  opinion  that  the  con¬ 
clusions  of  the  Interstate  Commerce  Commission,  with 
its  broad  experience  in  the  motor  carrier  field,  were  inap¬ 
plicable  to  air  transportation,  it  was  incumbent  upon  it 
in  the  circumstances  for  it  to  set  forth  in  its  opinion  the 
reasons  and  basis  for  its  conclusion  that  the  intermingling 
of  the  two  types  of  operations  was  not  contrary  to  the  pub¬ 
lic  interest.  Nevertheless,  it  has  utterly  failed  to  mention 
or  discuss  the  problem.  Its  action  herein  is  completely 
inconsistent  with  its  conclusion  and  order  in  Investigation 
of  Seaboard  <&  Western  Airlines,  Inc.,  supra ,  (pp.  33,  34) : 
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“Finally,  the  evils  resulting  from  commingling  of 
common  and  private  carriage  must  be  considered.  The 
transportation  of  private  carriage  freight  on  the  same 
plane  with  common  carriage  freight  would  subject  the 
shipper  of  the  latter  freight  to  discrimination.  The 
service  to  each  type  of  freight  would  be  the  same  but 
the  rates  would  not  necessarily  be  so.  Freight  in  com¬ 
mon  carriage  would  be  carried  at  tariff  rates  while 
that  in  private  carriage  would  be  at  a  rate  arrived 
at  through  agreement  mutually  satisfactory  to  the 
shipper  and  carrier.  Obviously  the  allowance  of  com¬ 
mingling  would  permit  widespread  discrimination  and 
invite  circumvention  of  the  Act  and  the  Board’s  regu¬ 
lations  thereunder.” 


In  failing  to  discuss  and  determine  the  public  interest 
aspect  of  the  commingling  of  common  carrier  and  private 
carrier  operations  of  Airnews  that  would  seem  to  result 
from  its  order  herein,  and  called  to  its  attention  by  peti¬ 
tioner,  the  Board  has  signally  failed  to  comply  with  the 
requirements  of  Section  8(b)  of  the  Administrative  Pro¬ 
cedure  Act. 

By  reason  of  these  numerous  instances  in  which  the 
Board  failed  to  comply  with  Section  8(b)  of  the  Adminis¬ 
trative  Procedure  Act,  the  order  of  the  Board  should  be 
set  aside. 


Conclusion 


With  respect  to  the  certificates  issued  to  Slick  and  Air- 
news,  the  order  of  the  Board  should  be  set  aside  for  the 
lack  of  substantial  evidence  and  adequate  findings.  Fur¬ 
thermore,  the  Board  has  committed  affirmative  errors  of 
law  in  failing  to  specify  the  service  to  be  rendered  as  re¬ 
quired  by  the  statute.  Likewise,  the  opinion  of  the  Board 
in  many  respects  fails  to  conform  to  the  requirements  of 
Section  8(b)  of  the  Administrative  Procedure  Act. 
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For  the  above  reasons,  and  others  developed  in  the  briefs 
of  other  petitioners  and  adopted  herein,  the  order  of  the 
Board  should  be  set  aside. 

Respectfully  submitted, 

Hubert  A.  Schneider 
Philip  S.  Peyser 

815  15th  Street,  N.W. 
Washington  5,  D.  C. 
Attorneys  for  Petitioner, 
Braniff  Airways,  Inc . 
Whiteford,  Hart,  Carmody  &  Wilson 

Of  Counsel 

September  1,  1950. 
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RESTATEMENT  OF  QUESTION. 


As  applied  to  this  review  Intervenor,  Airaews,  Inc.,  the 
question  presented  should,  in  its  opinion,  be  restated  as 
follows : 

Does  the  record  support  by  substantial  evidence  the 
decision  of  the  Civil  Aeronautics  Board  to  award  to 
Airaews,  Inc.,  a  temporary  five-year  certificate  of  con¬ 
venience  and  necessity  as  a  transcontinental  carrier 
of  air  freight? 


Restatement  of  Question. 

Preface  . 

Air  Freight— a  New  Business . 

Aimews,  Inc. — Its  Organization — Original  Concept  . . 

Did  Aimews  Present  a  Plan . 

A  Policy  Question  Was  Before  the  Board . 

Procedure  Before  the  Board . 

Statutes  Involved . 

Summary  of  Argument . 

Argument  . 

L  The  record  supports  the  Board’s  decision  to  cer¬ 
tificate  Aimews . 

II.  Was  the  Board  within  its  statutory  authority  in 
issuing  a  temporary  five-year  certificate  to  Air- 
news?  . . 

m.  The  conclusion  reached  by  the  Board  was  rea¬ 
sonable  . . . . 

Conclusion  . 
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United  Air  lines  v.  C.  A.  B.,  et  al,  155  F.  2d,  169 
(CADC  1946)  . 

STATUTES 

Civil  Aeronautics  Act  of  1938  (52  Stat.  980,  §  2  (1938) ) ; 
Reorg.  Plan  No.  IV,  §  7,  54  Stat.  1235  (1940) ;  49 
USC A  (Supp.  1949)  . 


United  States  Const  of  Appeals 

Foe  the  District  op  Columbia  Cercuit 


American  Airlines,  Ino.,  Petitioner ,  No.  10374;  Transcon¬ 
tinental  &  Western  Air,  Inc.,  Petitioner ,  No.  10387 ; 

Eastern  Air  Lines,  Inc.,  Petitioner ,  No.  10388;  United 
Air  Lines,  Inc.,  Petitioner ,  No.  10437;  Brantff  Air¬ 
ways,  Inc.,  Petitioner ,  No.  10439 ;  Chicago  and  South¬ 
ern  Airlines,  Inc.,  Petitioner ,  No.  10440;  Delta  Atr 
Lines,  Inc.,  Petitioner ,  No.  10441;  Northwest  Am. 
lines,  Inc.,  Petitioner,  No.  10442, 

.  ’  v. 

Civil  Aeronautics  Board,  Respondent. 

Airnews,  Inc.,  The  Flying  Tiger  Line,  Inc.,  Slick 
Airways,  Inc.,  and  U.  S.  Airlines,  Inc.,  Intervenors. 


BRIEF  OF  AIRNEWS,  INC.,  INTERVENOR. 


PREFACE. 

Airnews,  Inc.,  was  one  of  the  successful  applicants  in  the 
Air  Freight  Case  (Civil  Aeronautics  Board  Docket  No.  810, 
et  aL)  and  is  an  intervenor  in  the  above  styled  review 
proceedings. 

The  purpose  of  this  brief  is  to  assist  in  demonstrating 
that,  as  applied  to  this  intervenor,  there  can  be  no  serious 
question  concerning  the  Board’s  finding  of  the  public  con¬ 
venience  and  necessity  of  the  service,  or  of  the  fitness,  will- 
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,  ingness,  and  ability  of  tbe  carrier.  In  fact,  the  showing  is 
so  perfectly  clear  that  any  other  finding  wonld  have  made 
the  opinion  of  the  Board  inconsistent  with  plain  facts. 

Air  Freight— A  Hew  Business. 

Bather  than  repeat  substantially  the  same  information 
as  to  “Air  Freight — A  New  Business”  we  adopt  in  toto 
the  information  contained  under  this  heading  in  the  brief 
of  Slick  Airways,  Inc.,  Intervenor. 

Airaews,  Inc.— Its  Organization 
Original  Concept. 

Airnews,  a  corporation,  was  organized  in  early  1946,  its 
stock  being  wholly  owned  by  the  Express  Publishing  Com¬ 
pany,  San  Antonio,  Texas,  which  latter  corporation  is  en¬ 
gaged  in  the  publication  and  distribution  of  daily  news¬ 
papers,  morning  and  evening.  Its  main  and  original  pur¬ 
pose  was  to  deliver  its  daily  newspapers  within  a  few  hours 
of  their  publication  to  points  in  the  valley  south  of  San 
Antonio,  Texas.  After  a  few  months  of  operation  it  seemed 
to  Airnews  highly  inefficient  and  economically  unsound  to 
make  loaded  daily  flights  south,  only  to  return  with  empty 
cargo  compartments.  Space  that  could  be  used  to  transport 
fruits,  vegetables  and  many  other  commodities  destined 
for  eastern  and  northern  markets  was  available  and  only 
needed  some  enterprising  cargo  carrier  ready,  willing  and 
able  to  undertake  the  task.  Approximately  3000  ton  miles 
daily  were  available  for  cargo.  Airnews  offered  to  make 
additional  space  available  if  need  arose.  This  space  was 
going  to  waste  for  the  want  of  legal  authority  to  move  cargo 
in  interstate  traffic  as  a  common  carrier.  The  demand  as 
indicated  by  surface  freight  movement  was  balanced  in 
favor  of  north  bound  transport.  In  order  therefore  to  serve 
the  southernmost  part  of  the  continental  United  States  with 
cargo  transportation  by  air,  Airnews  filed  its  application 
for  a  permanent,  or,  in  the  alternative,  a  temporary  Certifi- 
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cate  of  Public  Convenience  and  Necessity  authorizing  it  to 
engage  in  the  transportation  by  air  of  mail  and  property 
on  the  routes  set  forth  in  its  application.  Later  Airaews 
abandoned  its  request  for  air  mail,  and  stated  before  the 
Examiners  and  before  the  Board  that  it  withdrew  its  re¬ 
quest  for  air  mail  transportation,  leaving  however  its  re¬ 
quest  for  cargo  transportation  remaining. 

As  shown  at  the  time  of  filing  of  its  Exhibit  A  on  Novem¬ 
ber  24,  1948,  there  were  in  San  Antonio,  Texas,  at  the 
northern  terminal  of  Airaews  routes  five  certificated  air 
carriers  who  would  benefit  from  freight  turned  over  to 
them  by  Airaews.  At  least  three  of  these  certificated  car¬ 
riers  had  repeatedly  attempted  to  negotiate  contracts  with 
Airaews  to  bring  cargo  out  of  the  San  Antonio  valley  for 
delivery  to  said  certificated  carriers.1 


id  Airaews  Present  a  Plan. 


Braniff  Airways,  Inc.,  in  its  brief  on  page  5  makes  the 
categorical  statement  that  Airaews  had  no  plan  of  opera¬ 
tion.  Braniff  proceeds  characteristically  to  pick  out  one 
statement  of  a  witness  in  answer  to  a  question  by  the  Ex¬ 
aminer  and  overlook  intentionally  or  otherwise  the  record 
which  supports  without  doubt  that  Airaews  did  offer  a  plan. 

At  the  time  of  the  hearing  Airaews  was  already  in  opera¬ 
tion.  As  had  been  stated  before,  when  it  was  first  organ¬ 
ized  it  did  have  for  its  purpose  the  hauling  by  air  of  news¬ 
papers  of  the  Express  Publishing  Company.  For  ade¬ 
quate  reasons  heretofore  given  it  decided  to  apply  for  the 
right  to  carry  cargo.  It  was  a  going  concern  making  daily 
flights  into  the  San  Antonio,  Texas,  valley.  There  was 
need  for  cargo  carriage  in  the  opinion  of  Airaews  and  it 
therefore  filed  its  application  to  carry  mail  and  cargo. 

The  record  over  and  over  again  supports  the  assertion 
that  Airaews  had  a  plan.  When  the  President  of  Airaews 
was  under  cross-examination  he  clearly  stated  the  purpose 
was  “to  operate  a  scheduled  certificated  mail  and  freight 
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service  for  trips  returning  from  the  points  shown  on  the  de¬ 
livery  routes.”2 

On  cross-examination  by  Mr.  Peyser,  Counsel  for  Braniff, 
the  witness  Huntress  was  asked  what  change  would  be  made 
by  the  company  from  its  then  operation : 

Witness:  “In  other  words,  right  now  we  set  down  this 
particular  plan,  and  when  the  time  comes  that  it  necessi¬ 
tates  a  change  of  this  by  the  Board,  or  the  Post  Office,  we 
would  look  into  it.”8 

And  again,  on  page  1603,  in  answer  to  a  question  by  Coun¬ 
sel  for  Braniff,  witness  Huntress  replied : 

“The  purpose  of  this  application  is  to  get  business, 
secure  certificates  so  that  I  might  be  able  to  make  the 
schedule  and  schedule  business. 9  H 

Taken  from  Joint  Appendix,  the  following  questions  and 
answers  should  serve  to  make  clear  that  Braniff ’s  assertion 
that  Airnews  had  no  plan  was  nothing  more  or  less  than 
wishful  thinking : 

Cross-examination  by  Mr.  Page s* 

Q.  In  other  words,  Mr.  Huntress,  it  is  your  expecta¬ 
tion,  if  certificated,  to  accept,  as  a  common  carrier 
would  hold  itself  ready  to  accept,  any  shipments  of¬ 
fered  by  the  public  in  general? 

A.  I  would  say  that,  if  it  threw  me  in  that  category, 
yes,  of  course. 

Cross-examination  by  Mr.  Morris 8 

Q.  Mr.  Huntress,  at  the  bottom  of  Page  1  of  your 
summary  exhibit,  AN-5,  and  the  top  of  the  succeeding 
page  2,  you  refer  to  your  willingness  to  back-haul  cer¬ 
tain  property  shipments  and  turn  them  over  to  the  Air 
Express  Division  of  Railway  Express  Agency.  You 
are  not  particularly  wedded  to  that  particular  carrier, 

2  V.  IIL  App.  1594. 

»v.  m.  App.  1599,  1600. 

*  V.  m.  App.  1603. 

6  V.  m.  App.  1594. 

•  V.  m.  App.  1595. 
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In  view  of  the  sworn  testimony  to  contrary,  how  it  is  pos¬ 
sible  for  Braniff  to  make  a  bold,  broad  statement  that  there 
was  no  testimony  that  Aimews  would  “transport  for 
others”  or  whether  it  wonld  continue  to  limit  its  services 
to  the  handling  of  newspapers  for  the  Express  Publishing 
Company,  is  amazing. 

Over  and  over  and  over  again  the  testimony  is  that  it 
would  haul  for  others.  That  it  would  haul  newspapers  of 
competitors  of  the  Express  Publishing  Company,  if  appli¬ 
cation  were  made  to  it.  And  that  it  would  haul  its  com¬ 
petitors’  papers  on  the  same  basis  and  same  terms  as  that 
of  the  Express  Publishing  Company. 

The  reports  of  the  United  States  Department  of  Com¬ 
merce,  made  after  an  investigation  by  the  Department, 
shows  that  the  certificated  passenger  carriers  had  done 
little  or  nothing  about  securing  cargo  business  before 
World  War  II,  and  from  the  record  Braniff  was  not  men¬ 
tioned  as  an  exception  to  the  general  rule.  Not  until  others 
interested  themselves  in  an  effort  to  develop  this  trade  did 
the  certificated  passenger  carriers  seem  mildly  interested. 
They  now  play  the  role  of  “dog  in  the  manger.”  Braniff 
has  the  dubious  distinction  in  taking  a  leading  role  in  so 
far  as  this  intervenor  is  concerned.  The  certificated  car¬ 
riers  apparently  did  not  want  the  business,  neither  do  they 
want  anyone  else  to  get  it.  They  assumed,  so  far  as  this 
character  of  business  is  concerned,  the  same  attitude  as  did 
the  railway  industry  at  one  time,  “the  public  be  damned.” 
Congress  never  intended  that  the  Civil  Aeronautics  Board 
should  follow  along  with  the  old  railway  attitude. 

In  so  far  as  Aimews  is  concerned,  it  dropped  its  request 
for  mail  and  was  ready,  willing  and  able  to  carry  out  an 
experiment  that  would  cost  the  taxpayers  of  the  United 
States  practically  nothing.  That  is  a  great  deal  more  than 
can  be  said  about  some  of  the  parties  to  this  proceeding. 

Aimews  was  backed  by  a  strong  parent  company  ready 
to  offer  a  service  to  50  villages,  towns  and  cities.  Here  two 
per  centum  of  the  population  of  Texas  produces  13%  of  its 
agricultural  wealth  to  gamer  an  annual  effective  buying  in- 
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come  of  $175,850,000.  A  cash  crop  moves  out  of  the  valley 
every  month  of  the  year. 

In  an  exhibit  submitted  January  30, 1948,  this  Intervenor 
stated,  in  part,  as  follows  :10 

1 1  In  order  to  offer  a  clear  understanding  of  the  in¬ 
formation  contained  herein,  it  is  necessary  to  add  a 
few  explanatory  remarks.  From  August  of  1946  to  the 
present  time,  the  four  Noorduyn  Norseman  planes  have 
been  used  in  daily  service.  In  April  of  1947  a  Douglas 
DC-3  was  purchased  in  anticipation  of  handling  peak 
loads  that  were  beginning  to  require  the  use  of  extra 
sections  with  the  Noorduyns.  This  Douglas  was  used 
first  in  May,  but  sparingly. 

“In  June  a  second  daily  round  trip  was  added  to  the 
Valley  in  order  to  carry  the  morning  San  Antonio  Ex¬ 
press.  Also  in  this  month  the  DC-3  saw  increased 
usage.  July  completed  the  first  year  of  operation,  and 
the  results  for  this  year  are  summarized  in  the  column 
immediately  following  July.  At  this  time  well  over 
3,000,000  papers  had  been  delivered  by  Airnews,  with 
an  outstanding  record  of  98%  schedule  completion.  In 
the  two  per  cent  of  the  cases  where  the  planes  could  not 
be  usedj  trucks  were  used  to  assure  100%  delivery  of 
loads  with  only  a  nominal  delay. 

“As  of  the  close  of  operations  on  November  30, 1947, 
in  16  months  of  steady  operation,  Airnews  had  flown 
nearly  a  half  million  airplane  miles  with  consistent  day 
and  night  operations  reflected  in  a  97%  schedule  com¬ 
pletion  factor  in  3800  hours  of  safe  operations  and  the 
delivery  of  an  estimated  nearly  5,000,000  papers  to  the 
residents  of  51  south  Texas  communities. 

“Airnews’  operations  are  continuing  and  expand¬ 
ing.” 

A  Policy  Question  Was  Before  the  Board. 

Finally  in  a  vain  attempt  to  show  that  Airnews  had  no 
plan  of  operation,  Braniff  states  in  its  brief,  page  30,  that 
the  applicant  had  not  shown  it  had  station  agents  nor  a 
place  for  protecting  perishable  freight.  Moreover,  say 
Braniff,  the  applicant  had  no  plan  for  handling  or  storage 
of  air  freight  at  the  truck-air  terminal. 

10  V.  VH  App.  4783. 
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In  the  first  place,  to  set  down  every  detail  of  operation 
would  require  a  long  detail  plan,  much  more  involved  than 
is  required  by  the  Board.  The  overall  plan  was  given,  not 
in  detail  but  in  general.  No  organization  such  as  Airnews, 
and  backed  by  an  84-year  old  multi-million  dollar  corpora¬ 
tion,  would  attempt  to  carry  air  freight,  perishable  or  oth¬ 
erwise,  without  proper  warehouse  and  other  necessary  fa¬ 
cilities.  They  could  not  do  business  without  station  agents 
and  terminal  warehouses,  any  more  than  could  they  operate 
an  air-cargo  without  airplanes.  It  follows  as  day  follows 
night  that  in  its  general  overall  plan  for  carrying  of  air 
freight,  the  company  would  provide  all  the  necessary  equip¬ 
ment  and  housing  for  a  successful  and  profitable  operation 
with  the  backing  of  its  successful  parent  company. 

Airnews  was  equipped  to  handle  air  cargo.  It  was  in  a 
financial  position  to  meet  all  the  details  required  of  it.  Had 
it  given  its  plan  in  detail  one  may  still  be  assured  that  some 
detail  would  have  been  omitted  which  Braniff  in  its  over¬ 
zealousness  to  block  an  experiment  would  have  considered 
in  its  own  judgment  necessary.  No  applicant  has  ever  been 
required  to  do  more  than  show  a  general  plan  of  operation. 
All  the  Board  requires,  and  all  that  should  be  required,  is 
an  understanding  on  the  part  of  the  applicant  of  what  is 
required.  Airnews  was  fully  appreciative  of  its  duty,  and 
the  requirements  for  its  successful  operation. 

The  Board  concluded,  and  it  certainly  had  every  right 
so  to  do,  in  view  of  the  record  of  the  certificated  carriers, 
that  the  development  of  this  new  business  could  hardly  be 
left  in  the  hands  of  the  certificated  passenger  carriers.  Here 
stood  applicants  before  the  Board  who  seemed  ready,  will¬ 
ing  and  able  to  undertake  to  do  the  things  that  had  been  left 
undone  by  the  passenger  carriers.  They  were  willing  to  do 
it  without  subsidy  in  the  form  of  mail.  They  were  not  ask¬ 
ing  for  passenger  pay  either.  They  were  willing  to  risk 
their  own  capital.  They  were  ready  to  operate  on  their  own 
money,  not  that  of  the  United  States  Government 

Should  the  Board  close  its  eyes  to  all  these  facts  ?  Should 
they  conclude  that  the  public  had  no  stake  in  the  develop¬ 
ment  of  this  new  business? 
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Procedure  Before  the  Board. 

% 

The  decision  of  the  Board  was  not  hastily  reached.  The 
procedure  from  the  time  of  the  filing  of  the  application  until 
the  time  the  decision  was  reached  extended  over  a  period 
of  years,  nearly  four  years  to  be  exact.  During  that  time 
much  oral  testimony  was  adduced,  hearings  and  rehearings 
were  held,  exhibits  upon  exhibits  were  filed,  exceptions  upon 
exceptions,  Examiners’  reports,  and  finally  the  decision  of 
the  Board.  One  look  at  the  record  alone  containing  over 
6,000  pages  and  consisting  of  eight  thick  volumes,  would, 
almost  standing  by  itself,  convince  one  that,  from  a  pro¬ 
cedural  viewpoint,  nothing  was  left  undone  by  the  Board 
that  should  have  been  done. 

STATUTES  INVOLVED. 

All  the  applicable  statutes  involved  are  contained  in  the 
various  briefs  filed  by  other  interested  parties  and  are  for 
that  reason  not  repeated  here. 

SUMMARY  OF  ARGUMENT. 

The  action  of  the  Civil  Aeronautics  Board  should  not  be 
disturbed  because: 

First — The  question  before  the  Board  was  one  of  policy. 
It  was  up  to  the  Board  to  determine  whether  or 
not  it  would  permit  the  certificated  passenger 
carriers  to  continue  their  lackadaisical  attitude 
or  to  inject  into  this  industry  new  life.  It  needed 
it. 

Second — The  Board  was  within  the  statutory  authority 
granted  it  by  Congress. 

Third — The  conclusion  reached  by  the  Board  was  rea¬ 
sonable. 
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ARGUMENT. 

I.  The  record  supports  the  Board’s  decision  to  certificate 

A  •  ^ 

AillivTv  Dt 

The  question  before  the  Board  was  one  of  policy.  It  had, 
in  so  far  as  Airnews  was  concerned,  several  questions  to  be 
answered  satisfactorily: 

First.  Was  there  a  need  for  the  service  that  Airnews 
proposed? 

An  area  that  can  support  a  metropolitan  newspaper 
is  enough  of  a  metropolis  to  support  good  air  service. 
And  an  area  of  500,000  people,  plus  a  productive 
“ plant”  that  feeds  a  good  part  of  the  nation  with  a 
wealth  and  variety  of  fruits,  vegetables,  meats,  and 
seafoods,  helps  to  clothe  them  with  cotton,  produce 
60%  or  more  of  the  nation’s  grapefruit,  contains  three 
ports  of  entry  with  Mexico — an  area  that  is  young, 
growing,  aggressive  and  progressive — this  area  should 
not  be  handicapped  by  lack  of  air  freight  service.  Air 
freight  is  in  its  infancy.  This  growing  community 
needs  to  get  the  feel  of  the  possibilities  inherent  in  a 
new  potential.  Growing  with  it,  an  area  such  as  this 
can  rise  to  unbelievable  heights.  Just  as  the  soil  of 
the  region  responds  to  the  magic  of  water  and  cultiva¬ 
tion,  so  will  the  production  of  the  area  respond  to  the 
magic  of  air  freight  when  properly  cultivated.  It’s  a 
Magic  Valley,  this  South  Texas  area.  Air  freight  of 
newspapers  produced  a  new  cash  crop — circulation. 
Air  freight  applied  to  South  Texas  production  will 
show  comparable  results. 

Second:  Would  the  service  proposed  by  Airnews 
weaken  any  existing  carrier? 

Well,  that  question  was  answered  in  the  negative  by 
Braniff’s  attorney  (App.  II,  1496,  note  35). 
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Eastern  Air  Lines  and  Braniff  Airways  offered  air 
service  into  this  area  when  this  case  was  begun. 
Since  that  time  Trans-Texas  Airways  has  inaugurated 
service  into  the  area.  All  of  these  carriers  are  serving 
the  area  with  two  daily  round  trips  with  DC-3  equip¬ 
ment  only.  It  is  not  possible  for  passengers  or  cargo 
to  get  beyond  the  northern  boundaries  of  Eagle  Pass, 
San  Antonio,  or  Houston  by  air  without  changing 
planes.  No  exclusive  cargo  planes  of  these  carriers 
have  ever  served  the  area.  Shipments  that  will  not 
go  in  the  baggage  compartment  doors  of  a  passenger 
DC-3  cannot  be  accepted.  No  freight  traffic  solicita¬ 
tion  on  a  permanent  basis  has  ever  been  introduced 
by  these  carriers.  In  the  exhibits  submitted  by  these 
airlines  in  the  reopened  proceedings  in  this  case  there 
is  no  indication  of  any  cargo  service  being  offered  or 
performed  to  any  of  the  points  served  in  this  area.  In 
fact,  for  the  month  of  September  1948,  Braniff  Air¬ 
ways  carried  only  31%  more  tons  of  freight  on  its 
entire  domestic  system  than  did  Airnews  on  its  south¬ 
bound  trips  into  this  area.  Certification  of  Airnews 
cannot  hurt  any  existing  carrier  on  the  basis  of  what 
is  happening  today. 

On  the  other  hand,  Airnews  can  aid  several  existing 
carriers,  including  those  who  are  exclaiming  the  loud¬ 
est  against  our  case.  Any  region  producing  chiefly 
raw  materials  will  ship  out  more  tonnage  than  it  re¬ 
ceives.  This  holds  true  for  the  highly  productive 
South  Texas  area.  The  predominate  traffic  flow  is 
northbound.  This  may  be  one  reason  that  the  existing 
air  carriers  have  not  cultivated  air  freight  traffic  in  the 
region,  for  it  would  involve  costly  dead-head  flights 
from  Houston  and  San  Antonio  into  this  area.  If  these 
carriers  had  a  means  of  accumulating  this  South 
Texas  freight  traffic  at  San  Antonio,  for  example,  then 
they  should  be  most  happy,  for  San  Antonio  received 
more  goods  from  the  north,  east  and  west  than  it 
ships  out 
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There  is  such  a  carrier  available  to  them.  Aimews 
operates  between  San  Antonio  and  several  points  in 
the  South  Texas  region.  Not  only  is  Aimews  flying 
these  routes  in  daily  scheduled  service,  hut  they  have 
guaranteed  payloads  southbound  on  every  trip.  Air- 
news  can  bring  air  freight  traffic  northbound  out  of 
this  region  and  turn  it  over  to  any  of  the  six  carriers 
in  San  Antonio  for  completion  of  the  trip  to  northern, 
eastern,  and  western  markets.  Slick,  American,  and 
Continental  have  approached  Aimews  with  requests 
that  this  he  done,  for  they  are  flying  out  of  San  An¬ 
tonio  with  empty  space.  Eastern,  Trans-Texas,  and 
BranifF  could  likewise  be  accommodated.  Aimews  had 
been  unable  to  provide  this  cooperation,  because  it  was 
not  authorized  to  engage  in  interstate  air  commerce. 


Third:  Was  Aimews  capable  of  operating  the  pro¬ 
posed  service T 

Aimews  has  operated  daily  scheduled  flights  single 
and  multi-engined  day  and  night,  contact  and  instru¬ 
ment,  for  30  months,  2500  trips  over  the  system, 
1,000,000  miles  of  flying,  with  95%  schedule  comple¬ 
tion,  with  only  one  cancellation  for  mechanical  reasons, 
and  only  one  delay  for  any  reason. 

At  a  cost  of  less  than  29^  per  airplane  mile,  Air- 
news  operates  two  DC-3  and  four  Noorduyn  Norse¬ 
man  aircraft,  has  a  new  steel  hangar,  14  employees, 
an  investment  of  over  a  quarter  of  a  million  dollars, 
and  the  backing  of  the  multimillion  dollar  parent 
company  Yes,  Aimews  is  capable  of  operating  the  pro¬ 
posed  service. 

There  are  more  elements  to  qualification  than  opera¬ 
tional  ability,  however.  A  service  must  be  rendered 
to  the  public.  Aimews  is  an  outgrowth  from  a  parent 
company  that  has  been  rendering  public  service  for  84 
years.  A  newspaper,  to  succeed,  must  be  a  good  pub- 
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lie  servant  A  sound  business  must  bave  a  vital  inter¬ 
est  in  the  area  it  serves,  for  it  stands  or  falls  with  the 
economy  of  this  area.  What  is  good  for  an  area  is 
good  for  every  sound  business  of  that  area.  Airnews 
thus  has  a  dual  reason  for  doing  a  good  job  of  serving 
the  South  Texas  area,  for  by  so  doing  it  will  enhance 
its  own  financial  position  and  will  improve  the  econ¬ 
omy  of  the  area  to  the  benefit  of  all  businesses  in  the 
area  including  that  of  its  parent  company.  Public, 
service  is  a  mental  attitude.  Airnews  inherits*  this 
attitude  from  its  parent  company. 

Fourth:  What  is  the  cost  to  the  Government,  if  any  t 

Airway  aids  are  already  installed.  Such  minor  costs 
as  supervision  and  inspection  by  the  CAA  and  CAB 
will  be  more  than  offset  by  the  traffic  generated  for 
other  air  carriers,  for  this  will  aid  in  reducing  their 
need  for  mail  subsidies.  Certification  of  Airnews  will 
save  the  government  money.  It  will  generate  new  busi¬ 
ness  for  other  air  carriers.  It  will  improve  the  position 
of  the  area  it  serves.  Certification  of  Airnews  is  an 
economic  necessity. 

IT.  Was  the  Board  within  its  statutory  authority  in  issu¬ 
ing  a  temporary  five-year  certificate  to  Airnews? 

The  declaration  of  policy  adopted  by  Congress  is  set 
forth  in  Section  2  of  the  Civil  Aeronautics  Act  of  1938  :u 

“In  the  exercise  and  performance  of  its  powers  and 
duties  under  this  chapter,  the  Board  shall  consider  the 
following,  among  other  things  as  being  in  the  public 
interest,  and  m  accordance  with  the  public  convenience 
and  necessity — 

(a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 

11  52  Stat.  980,  fi2  (1938) ;  Reorg.  Plan  No.  IV,  7,  54  Stat.  1235  (1940) : 
49  U.  8.  C.  A.  (Sapp.  1949). 
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and  future  needs  of  the  foreign  and  domestic  com¬ 
merce  of  the  United  States,  of  the  Postal  Service,  and 
of  the  national  defense ; 

(b)  The  regulation  of  air  transportation  in  such 
manner  as  to  recognize  and  preserve  the  inherent  ad¬ 
vantages  of,  assure  the  highest  degree  of  safety  in, 
and  foster  sound  economic  conditions  in,  such  trans¬ 
portation,  and  to  improve  the  relations  between,  and 
coordinate  transportation  by,  air  carriers; 

(c)  The  promotion  of  adequate,  economical,  and  effi¬ 
cient  service  by  air  carriers  at  reasonable  charges, 
without  unjust  discriminations,  undue  preferences  or 
advantages,  or  unfair  or  destructive  competitive  prac¬ 
tices  ; 

(d)  Competition  to  the  extent  necessary  to  assure 
the  sound  development  of  an  air-transportation  sys¬ 
tem  properly  adapted  to  the  needs  of  the  foreign  and 
domestic  commerce  of  the  United  States,  of  the  Postal 
Service,  and  of  the  national  defense; 

(e)  The  regulation  of  air  commerce  in  such  manner 
as  to  best  promote  its  development  and  safety ;  and 

(f)  The  encouragement  and  development  of  civil 
aeronautics.”  (Emphasis  added) 

The  policy  laid  down  by  Congress  has  been  recognized 
by  this  Court.12  The  authority  is  broad,  sane,  and  sensible. 
Here  the  Board  was  fostering  sound  economic  conditions 
in  air  transportation.  For  the  purpose  of  improving  and 
coordinating  transportation  the  Board  issued  certificates 
to  the  Intervenors  on  a  five-year  temporary  basis. 

HL  The  conclusion  reached  by  the  Board  was  reasonable. 

The  record  abounds  with  evidence  that  air  freight  is  a 
rapidly  growing  industry.  Not  until  the  applicants  filed 
their  petitions  praying  for  certificates  to  carry  air  freight 
were  the  petitioners  shaken  out  of  their  lethargy.  The  ap- 

12  United  Air  Lines  v.  Civil  Aeronautics  Board,  et  aL,  155  F.  2d,  169 
(OA-D.C.  1946). 
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plicants  before  the  Board  were  much  better  equipped  to 
haul  cargo  than  the  air  carriers.  They  could  carry  loads 
that  air  carriers  could  not  carry.  They  were  willing  to 
solicit  business.  This  particular  intervenor  was  willing  to 
turn  its  haul  over  to  any  one  of  the  certificated  carriers  at 
the  San  Antonio  terminal.  An  impetus  was  needed.  To 
say  that  under  these  conditions  the  decision  of  the  Board 
was  unreasonable  and  that  the  giving  to  Airnews  of  a  cer¬ 
tificate  was  not  justified  is  to  ask  the  Board  to  close  its  eyes 
and  ears  to  the  problem  that  had  been  presented  to  it. 
Certainly  the  public  interest  was  not  considered  by  the  air 
carriers  when  they  asked  the  Board  not  to  certificate  the 
cargo  carriers.  Braniff  makes  the  statement  that  Airnews 
was  not  interested  in  rendering  service  as  a  public  carrier 
( Braniff ’s  brief  page  24).  From  its  attitude  in  the  pro¬ 
ceedings  before  the  Board  and  from  the  statement  made 
in  its  brief  before  this  Court  that  statement  applies  more 
correctly  to  Braniff.  The  Board  concluded  that  Airnews 
was  peculiarly  fitted  to  develop  northbound  traffic  and  so 
it  was  and  is.  Airnews  was  a  going  concern  assured  of  an 
income  from  its  southbound  traffic  agreeing  to  put  more 
planes  into  service  if  need  be  and  willing  to  develop  north¬ 
bound  traffic.  All  of  these  things  had  been  developed  by 
the  record.  Wherein  then  can  it  be  truthfully  said  that 
the  conclusion  reached  by  the  Board  was  unreasonable  or 
arbitrary?  The  conclusion  was  neither  unreasonable  nor 
arbitrary.  It  was  based  on  reason  and  sound  judgment 
and  with  a  desire  to  supply  a  need  for  the  rapid  and  com¬ 
plete  development  of  a  new  industry  so  long  forgotten  by 
air  carriers. 
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CONCLUSION. 

The  Board ’s  action  was  reasonable  and  within  the  statu¬ 
tory  authority  granted  it  by  Congress.  The  action  of  the 
Board  should  be  sustained  by  this  Court. 

Respectfully  submitted, 

Elwood  H.  Seal, 

726  Jackson  Place  N.  W., 
Washington,  D.  C., 

Attorney  for  Airnews ,  Inc. 

December  28, 1950. 
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IN  THE 

United  States  Court  of  Appeals 

Foe  the  District  of  Columbia  Circuit 


AMERICAN  AIRLINES,  INC.,  Petitioner  No.  10,374 
TRANSCONTINENTAL  &  WESTERN 
AIR,  INC.,  Petitioner  No.  10,387 

EASTERN  AIRLINES,  INC.,  Petitioner  No.  10,388 

UNITED  AIR  LINES,  INC.,  Petitioner  No.  10,437 

BRANIFF  AIRWAYS,  INC.,  Petitioner  No.  10,439 

CHICAGO  AND  SOUTHERN  AIR  LINES, 

INC.,  Petitioner  No.  10,440 

DELTA  AIR  LINES,  INC.,  Petitioner  No.  10,441 

NORTHWEST  AIRLINES,  INC.,  Petitioner  No.  10,442 


v. 

CIVIL  AERONAUTICS  BOARD,  Respondent 

AIRNEWS,  INC.,  FLYING  TIGER  LINE,  INC.,  SLICK 
AIRWAYS,  INC.,  U.  S.  AIRLINES,  INC.,  Intervenors 


BRIEF  OF  THE  FLYING  TIGER  LINE  INC., 

INTERVENOR 


INTRODUCTORY  STATEMENT 

The  Flying  Tiger  Line  Inc.  holds  a  temporary  certificate 
of  convenience  and  necessity  issued  by  the  Civil  Aeronautics 
Board  and  authorizing  it  to  engage  in  the  common  carriage 
of  airfreight  on  “Route  100”  as  defined  in  the  certificate. 
Petitioners  in  this  case  seek  judicial  review  of  the  order 
by  the  Civil  Aeronautics  Board  (App.  II,  1559  et  seq.) 
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issuing  this  certificate  along  with  three  others  pursuant  to 
the  Board’s  Opinion  (App.  II,  1443  et  seq.).  As  the  holder 
of  the  challenged  certificate  The  Flying  Tiger  Line  Inc. 
has  a  vital  and  substantial  interest  in  this  proceeding.1 

This  intervenor  subscribes  in  full  to  the  position  taken 
by  the  Respondent  Board  in  its  Brief  filed  in  this  case.  In 
presenting  this  Brief,  Tigers  desires  solely  to  complement 
the  Board’s  Brief  by  presenting  its  position  in  this  case 
independently  and  to  demonstrate  the  invalidity  of  the 
issues  raised  by  Petitioners  insofar  as  they  relate  to  the 
issuance  of  the  certificate  of  public  convenience  and  ne¬ 
cessity  to  Tigers. 


THE  AIR  FREIGHT  CASE 

This  is  a  case  of  first  impression  arising  out  of  a  con¬ 
solidated  Hearing  before  the  Board  (Docket  810  et  al.)2 
of  applications  of  fourteen  companies  seeking  Board  au¬ 
thority  to  engage  in  the  common  carriage  of  air  freight. 
Certificates  of  public  convenience  and  necessity  were  issued 
to  the  four  intervenors  here  and  denied  to  the  others. 

Factors  op  First  Impression.  The  Board  was  called  upon 
to  approve  the  volume  carriage  of  freight  by  air  as  a  new 
and  developing  business ;  the  intervenors  as  a  new  type  of 
carrier,  devoted  solely  to  the  carriage  of  cargo;  the  op¬ 
eration  as  one  without  benefit  of  mail  pay  or  subsidy;  and 
the  establishment  of  a  new,  rounded  airfreight  route  sys- 


1  Reference  in  this  Brief  to  the  eight  volume  printed  Joint  Appendix 
will  be  indicated  by  “App.”  followed  by  the  volume  number  in  Roman 
and  by  page  number  in  Arabic  figures.  For  brevity  and  clarity  the  Parties 
will  be  referred  to  by  their  common  descriptive  shortened  names ;  Le.,  the 
respondent:  Civil  Aeronautics  Board  (“Board”);  the  petitioners:  Amer¬ 
ican  Airlines  (“American”);  Transcontinental  and  Western  Air,  Inc. 
(“TWA”);  Eastern  Airlines,  Inc.  (“Eastern”);  United  Airlines,  Inc. 
(“United”);  Braniff  Airways,  Inc.  (“Braniff”);  Chicago  and  Southern 
Air  Lines  (“Chicago”) ;  Delta  Air  Lines,  Inc.  (“Delta”) ;  Northwest  Air¬ 
lines,  Inc.  (“Northwest”);  and  the  intervenors:  Slick  Airways,  Inc. 
(“Slick”);  U.  S.  Airlines,  Inc.  (“U.S.”);  Aimews,  Inc.  (“Aimews”);  and 
this  Intervenor,  the  “Tigers”. 

*  The  Boston-New  York- Atlanta-New  Orleans  case,  Docket  730  et  al. 
was  consolidated  with  the  Air  Freight  case.  Docket  810  et  aL  The  case 
in  Docket  730  et  aL  involved  issues  relating  to  north-south  routings  not 
germane  to  Tigers’  application. 
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tem  as  contrasted  with  route  segment  cases3  for  passengers, 
property  and  mail. 

The  Record.  The  Record  upon  which  the  Board  acted  is 
extensive  and  was  constructed  over  a  period  of  years. 

Prolonged  hearings  extending  from  November  1946  to 
January  24,  1947  were  accorded  to  the  applicants  and  to 
the  intervenors  who  are  Petitioners  here.  Evidence  was 
submitted  by  applicants,  intervenors  and  public  counsel  to 
the  Board  through  oral  testimony  subjected  to  direct  and 
cross  examination,  supported  by  detailed  exhibits  (App. 
HI,  IV,  1593-2692 — testimony;  App.  V,  VI,  3113-4551 — 
exhibits). 

Special  reports  were  filed  by  the  airfreight  carrier  appli¬ 
cants  to  supplement  the  original  hearings;  however,  these  - 
were  supplanted  in  large  measure  by  data  submitted  in  a 
reopened  hearing. 

Subsequent  to  the  original  hearings,  the  Board  had  re¬ 
vised  its  Economic  Regulations  and  adopted  Sec.  292.5 
thereof.  Under  this  section  of  the  Regulations,  U.  S.,  Slick, 
and  Tigers,  which  previously  had  operated  as  contract  car¬ 
riers  or  irregular  carriers  (under  then  existing  Section 
292.1  of  the  Regulations),  were  permitted  to  operate  as 
common  carriers  of  air  freight  between  points  determined 
in  accordance  with  the  provisions  of  Section  292.5  for  the 
interim  period  following  the  close  of  the  original  hearings 
and  sixty  days  after  the  order  awarding  certificates  for 
operations  over  specified  routes.  Pursuant  to  Board  Order 
issued  May  21,  1948,  the  special  reports  providing  data  on 
their  common  carriage  operations  were  filed  by  the  three 
companies4  and  were  made  part  of  the  public  records  of 
the  Board. 

•The  Civil  Aeronautics  Board,  upon  its  creation,  found  in  existence 
the  passenger  carriers  enjoying  “grandfather  rights".  In  the  past  new 
route  cases  have  involved  segments  either  expanding  existing  routes  or 
pertaining  to  points  along  established  routes. 

*  Airnews,  the  fourth  company  receiving  a  certificate  of  convenience 
and  necessity,  did  not  qualify  under  Section  292.5  and  did  not  engage  in 
common  carriage  of  air  freight. 
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The  Air  Freight  Rate  Investigation  from  initiation  of 
the  investigation  to  final  order  occurred  during  the  pend¬ 
ency  of  the  Air  Freight  case  before  the  Board.  The  three 
air  freight  carriers  operating  under  Section  292.5  in  com¬ 
petition  with  the  passenger  carriers  met  with  a  severe  price 
war  in  the  interim  period.  This  called  forth  the  Air  Freight 
Rate  Investigation,  9  C.  A.  B.  340,  with  appropriate  hear¬ 
ings,  briefing,  arguments  and  order.  The  order  provided, 
in  effect,  a  floor  for  air  freight  rates  on  which  air  freight 
carriers  are  currently  and  profitably  operating. 

Reopened  hearings  provided  additional  data.  After  an 
Examiner’s  Report  and  argument  before  the  Board  there¬ 
on,5  the  Board  reopened  the  record  for  the  limited  purposes 
of  receiving  in  evidence  specified  data  with  respect  to  air 
freight  operations  by  the  air  cargo  applicants  and  by  the 
Petitioners  here.  These  hearings  held  in  November- 
December  1948  introduced  the  called  for  data  which  was 
submitted  to  direct  and  cross-examination. 

Procedural  Steps.  The  administrative  process  of  the 
Board  in  considering  this  case  proceeded  with  painful  re¬ 
gard  to  due  process  and  to  legal  and  legalistic  objection  of 
the  Petitioners  here.  The  proceedings  extended  over  a  four- 
year  period  bench-marked  as  follows : 

Application  for  a  certificate  of  public  convenience  and 
necessity  was  filed  by  Tigers  on  August  22,  1946  (App.  I, 
135). 6 

Consolidation  of  Tigers  and  other  applications  was 
effected  (App.  I,  228)  and  intervention  of  Petitioners  here 
was  granted  (App.  I,  195,  196). 

Hearings  were  held  between  November  18, 1946  and  Jan¬ 
uary  24, 1947. 

N on-certificated  cargo  carrier  status  was  accorded  U.  S., 
Slick  and  Tigers  on  May  5, 1947,  pending  final  order  by  the 

8  For  the  sequence  of  procedural  steps  see  the  sections  following. 

8  Two  minor  amendments  were  subsequently  filed  (App.  I,  149,  150). 
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Board  on  their  applications,  under  Board  Economic  Regu¬ 
lations,  Section  292.5. 

Examiners 7  Report  recommending  certification  of  Tigers 
and  five  others7  was  issued  on  March  12,  1948. 

Petitions  to  reopen  the  record  were  filed  by  four  of  the 
Petitioners  here  to  consider  the  operating  record  of  the 
non-certificated  cargo  carriers  performing  under  Section 
292.5. 

Special  Reports  on  Section  292.5  operations  were  called 
for  by  the  Board  which  simultaneously  denied  the  petitions 
to  reopen  the  record. 

Petitions  for  reconsideration  of  the  foregoing  actions 
were  set  down  for  argument  along  with  argument  on  the 
Examiners  ’  Report. 

Briefs  on  exceptions  to  Examiners’  Report  were  filed. 

Oral  argument  on  exceptions  and  petitions  to  reopen  rec¬ 
ord  were  heard,  September  13-18,  1948. 

Re-opened  Hearings  for  limited  purpose  of  introducing 
in  evidence  operational  data  of  common  carriage  of  air 
freight  by  the  parties  were  held  between  November  9  and 
December  8,  1948,  and  the  record  was  certified  direct  to 
the  Board. 

Briefs  on  the  re-opened  hearings  were  submitted  by  the 
parties  in  January,  1949. 

The  Tentative  Opinion  and  Tentative  Order  of  the  Board 
in  favor  of  the  four  air  freight  carriers  was  issued  on  April 
25,  1949. 

Exceptions  to  Tentative  Opinion  and  Tentative  Order 
were  filed  by  Petitioners  here  and  others. 


7  In  its  opinion  and  order,  the  Board  adopted  the  Examiners’  recom¬ 
mendations  favoring  Aimews,  Slick,  U.S.  ana  Tigers  but  rejected  recom¬ 
mendations  of  'Willis  Air  Service  and  California  Eastern  Airline. 
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Oral  argument  on  the  exceptions  was  held  before  the 
Board  on  June  13-15,  1949. 

Final  and  revised  Opinion  and  Order  was  issued  by  the 
Board  on  August  2,  1949.8 

Petitions  for  judicial  review  and  consolidation  here  fol¬ 
lowed. 

Findings.  In  its  Opinion,  Board  addressed  itself  at  length 
to  the  whole  record  and  “upon  the  basis  of  all  the  facts  of 
record  ’  ’  made  the  requisite  findings  prescribed  by  statute. 
Insofar  as  the  Tigers  is  concerned  the  Board  found  that 
( App.  II,  1514) : 

(1)  The  Tigers  is  fit,  willing  and  able8  to  perform  the 
air  transportation  authorized  by  the  Board.10 

(2)  The  transportation  of  property  (other  than  air  ex¬ 
press)  by  Tigers  between  points  found  and  designated  by 
the  Board  is  required  by  the  public  convenience  and  ne¬ 
cessity. 

(3)  The  public  convenience  and  necessity  require  that  the 
certificate  to  Tigers  be  a  temporary  one  for  five  years.11 

These  findings  are  prerequisite  to  the  issuance  of  a  cer¬ 
tificate  to  the  Tigers.  (Civil  Aeronautics  Act,  Sec.  401(d) 
(1),  49  USC,  481(d)(1)).  These  findings,  of  course,  sul> 
sume  the  findings  made  by  the  Board  pursuant  to  the  Con¬ 
gressional  declaration  of  policy  as  set  forth  in  Civil  Aero¬ 
nautics  Act  (Section  2)  (49  USC  402).  These  findings  in 
turn  are  supported  by  subsidiary  findings  on  the  many 
facets  of  this  case.  To  support  the  findings  the  Opinion  of 


*  The  majority  of  three  members  of  the  Board  held  the  Opinion,  Jones 
and  Lee  dissenting  separately. 

*  The  Board  also  found  the  Tigers  to  be  a  citizen  of  the  United  States 
as  required  by  the  definition  of  an  “Air  carrier”  (Sec.  1  (2)). 

50  It  made  no  findings  and  none  was  required  as  to  Tigers'  fitness, 
willingness  and  ability  to  perform  additional  transportation  requested  in 
its  application  but  not  authorized  by  the  Board. 

n  The  precise  wording  of  the  findings  are  found  in  App.  II,  1611. 
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the  Board  marshalls  and  reviews  the  substantial  evidence 
in  the  extensive  Record. 

The  Petitioners  here  seek  Court  reversal  of  these  Find¬ 
ings  bottomed  on  this  Record  obtained,  evaluated  and  de¬ 
termined  through  these  Procedural  Steps. 

STATUTES  INVOLVED 

* 

The  relevant  portions  of  the  Civil  Aeronautics  Act  and 
of  the  Administrative  Procedure  Act  are  set  forth  in  the 
Appendices  of  the  Briefs  of  Petitioners. 

SUMMARY  OF  ARGUMENT 

The  judgment  of  the  Civil  Aeronautics  Board  is  not  to 
be  supplanted  by  that  of  the  Court  on  a  review  of  the  evi¬ 
dence. 

The  jurisdictional,  basic  and  subsidiary  findings  are 
clearly  and  adequately  stated  and  are  supported  by  sub¬ 
stantial  evidence. 

The  Board  in  “envisaging  the  shape  of  things  to  come” 
neither  exceeded  its  statutory  authority  nor  departed  from 
reliable,  probative  and  substantial  evidence. 

The  Board  made  adequate  findings  and  accorded  due 
weight  to  the  operating  experience  under  Section  292.5  of 
the  Economic  Regulations. 

The  Boards  findings  as  to  the  air  freight  potential  is 
supported  by  the  evidence  and  supports  the  order  of  the 
Board  granting  certificates  to  the  four  successful  applicants. 

ARGUMENT 

I 

The  judgment  of  the  Civil  Aeronautics  Board  is  not  to 
be  supplanted  by  that  of  the  Court  on  a  review  of 
•  the  evidence. 

Petitioners  at  the  outset  are  faced  with  an  inability  to 
obtain  judicial  review  of  the  evidence  and  the  substitution 
of  a  judgment  of  this  Court  for  that  of  the  Board  in  this 


8 


case.  Substantially  these  same  Petitioners  sought  judicial 
review  of  another  order  of  the  Civil  Aeronautics  Board  in 
American  Airlines  v.  Civil  Aeronautics  Board ,  178  F.  2d 
903  (1949).  That  order  arose  out  of  the  Air  Freight  For¬ 
warder  Case ,  9  CAB  473  (1948)  a  companion  case  to  this  Air 
Freight  Case.  While  this  case  involves  direct  carriers  in 
the  air  freight  field,  the  Air  Freight  Forwarder  Case  in¬ 
volved  forwarders  as  indirect  carriers  in  the  air  freight 
field. 

After  reviewing  the  action  of  the  Board  and  the  objec¬ 
tions  of  the  Petitioners,  largely  on  allegations  of  insuffi¬ 
ciency  of  the  findings,  the  Court  in  the  American  Airlines 
Case  stated: 

“ Obviously,  we  are  not  concerned  with  the  question 
of  whether  this  was  a  wise  course  of  action.  Nor  are 
we  concerned  with  whether  we  would  have  entered  the 
order  ourselves  or  whether  the  board’s  interpretation 
is  the  only  reasonable  one.  Our  function  is  limited; 
we  may  only  inquire  as  to  whether  the  board’s  inter¬ 
pretation  of  the  statute  has  warrant  in  the  record  and 
a  reasonable  basis  in  law.  Unemployment  Compensa¬ 
tion  Commission  v.  Aragon ,  329  TJ.  S.  143,  153-4.  See 
also  National  Labor  Relations  Board  v.  Hearst  Pub¬ 
lications,  322  U.  S.  Ill,  131. 

“It  would  seem  unnecessary  to  reiterate  that  pre¬ 
sumptively  the  board’s  order  is  correct  and,  under  any 
and  all  circumstances,  its  decision  entitled  to  great 
weight.  We  think  it  clear  that  it  cannot  be  said  that 
the  board  has  failed  to  make  adequate  findings  in  this 
case,  where  it  is  dealing  largely  with  an  experimental 
undertaking.  ’  ’ 

The  position  taken  by  the  Court  in  the  American  Airlines 
Case,  supra,  and  the  position  herein  urged  upon  this  Court 
is  based  upon  the  clear  enunciation  of  the  legal  principle 
evolved  by  the  United  States  Supreme  Court  in  the  Rowan 
and  Nichols  cases. 

In  Railroad  Commission  v.  Rowan  and  Nichols  Oil  Co., 
310  U.  S.  573  (1939),  the  Supreme  Court  had  before  it  a 


Commission  order  based  upon  the  exercise  of  wide  discre¬ 
tion  and  judgment.  The  Court  stated: 

•  .  «i. 

“A  controversy  like  this  always  calls  for  fresh  re¬ 
minder  that  courts  must  not  substitute  their  notions  of 
expediency  and  fairness  for  those  which  have  guided 
the  agencies  to  whom  the  formulation  and  execution 
of  policy  have  been  entrusted.  ’  ’ 

And  further: 

“Certainly  in  a  domain  of  knowledge  still  shifting 
and  growing,  and  in  a  field  where  judgment  is  therefore 
necessarily  beset  by  the  necessity  of  inferences  bor¬ 
dering  on  conjecture  even  for  those  learned  in  the  art, 
it  would  be  presumptuous  for  courts,  on  the  basis  of 
conflicting  expert  testimony,  to  deem  the  view  of  the 
administrative  tribunal,  acting  under  legislative  au¬ 
thority,  offensive  to  the  Fourteenth  Amendment” 

In  the  following  term  of  court  the  Supreme  Court  was 
presented  with  an  injunction  of  another  similar  order  of 
the  Commission  by  a  lower  court  after  a  trial  de  novo  in  a 
case  instituted  by  the  same  company  and  in  reiterating 
its  position  stated  in  Railroad  Commission  v.  Rowan  and 
Nichols  Oil  Co.,  311  U.  S.  570  (1940) : 

“When  we  consider  the  limiting  conditions  of  litiga¬ 
tion — the  adaptability  of  the  judiical  process  only  to 
issues  definitely  circumscribed  and  susceptible  of  being 
judged  by  the  techniques  and  criteria  within  the  spe¬ 
cial  competence  of  lawyers  it  is  clear  that  the  Due 
Process  Clause  does  not  require  the  feel  of  the  expert 
to  be  supplanted  by  an  independent  view  of  judges  on 
the  conflicting  testimony  and  prophecies  and  impres¬ 
sions  of  expert  witnesses.” 

Cf.  Railroad  Commission  v.  Humble  Oil  Refining  Co.,  311 
U.  S.  578  (1940). 

This  Court  has  applied  the  same  principle  to  the  actions 
of  the  Civil  Aeronautics  Board  in  determining  that  a  new 
route  should  be  serviced  and  in  selecting  the  carrier  for 
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the  route.  In  United  Air  Lines  v.  Civil  Aeronautics  Board , 
155  F.  (2d)  169,  81  App.  D.  C.  89  (1946)  this  Court  stated: 

‘ ‘The  development  of  an  adequate  national  system 
is  one  of  the  problems  in  air  transportation  to  which 
the  Civil  Aeronautics  Act  is  addressed  ...  In  this 
development  operation,  the  function  of  the  judicial 
branch  of  government  is  inherently  limited.  The  courts 
must  make  certain  that  the  legislative  enactment  is 
within  Constitutional  limitations,  that  the  executive 
program  is  within  statutory  limitations,  and  that  a  dis¬ 
puted  executive  action  is  within  the  terms  of  the  legis¬ 
lative  mandate,  fairly  based  on  facts  fairly  found,  and  • 
not  arbitrary,  capricious  or  fanciful.  Beyond  this,  in 
a  national  project  of  this  sort,  the  courts  cannot  go.” 

A  front  assault  upon  the  findings  being  thus  unavailable, 
the  Petitioners  have  essayed  a  flank  attack  claiming  inade¬ 
quacy  of  the  findings  and  lack  of  reliable,  probative,  sub¬ 
stantial  evidence  in  support  thereof  and  that  the  Board  has 
exceeded  its  statutory  authority. 

n 

The  jurisdictional,  basic,  and  subsidiary  findings  are  clear¬ 
ly,  adequately  stated  and  are  supported  by  substantial 
evidence. 

The  Civil  Aeronautics  Act  (Section  401(d)(1)),  49  USC 
481(d)(1),  prescribes  the  required  findings  as  to  the  quali¬ 
fications  of  the  applicant  for  a  certificate  of  public  con¬ 
venience  and  necessity  and  as  to  public  convenience  and  ne¬ 
cessity  for  the  transportation  to  be  performed.  The  Board’s 
findings  as  they  apply  to  the  Tigers  are  clear,  adequate  and 
supported  on  both  counts. 

Qualifications  of  Tigers.  This  Court  in  Braniff  Airways , 
Inc.  v.  Civil  Aeronautics  Board,  147  F.  (2d)  152,  79  App. 

D.  C.  341  (1945)  found: 

“The  Act  does  not  define  “fit,  willing  and  able”  but 
the  Board  has  established  these  tests:  (1)  a  proper 


organizational  basis  for  the  conduct  of  air  transpor¬ 
tation;  (2)  a  plan  for  the  conduct  of  the  service  made 
by  competent  personnel;  (3)  adequate  financial  re¬ 
sources.” 

The  Tigers  was  found  by  the  Board  to  pass  all  the  tests. 
The  Board  found  in  accordance  with  its  subsidiary  findings 
and  upon  the  basis  of  all  the  facts  of  record  that  the  Tigers 
is  fit,  willing,  and  able.  (App.  13,  1514).  ‘  ‘  There  appears 
little  question  that  both  Slick  and  the  Flying  Tiger  are  fit, 
willing,  and  able  to  perform  the  services  we  deem  neces¬ 
sary.”  (App.  II,  1504).  The  Board  found  1)  that  the  Tigers 
has  a  proper  organizational  basis  on  the  basis  of  its  past 
operations  (App.  n,  1505) ;  2)  that  the  Tigers  for  the  spe¬ 
cific  route  awarded  it  “presented  plans  warranting  the 
assumption  that  their  services  will  be  conducted  on  a  sound 
basis”  and  that  it  has  an  adequate  organization  therefore 
(App.  II,  1504) ;  and  3)  that  it  has  “sufficient  financial  re¬ 
sources  upon  which  to  conduct  the  operations”  (App.  n, 
1504). 

There  is  substantial  evidence  as  indicated  in  the  Opinion 
to  support  these  findings.12 

Public  Convenience  and  Necessity.  This  Court  in  United 
Air  Lines,  Inc.  v.  Civil  Aeronautics  Board,  supra,  stated: 

‘ *  The  Act  requires  the  Board  to  consider,  as  being  in 
the  public  interest  and  in  accordance  with  public  con¬ 
venience  and  necessity,  the  development  of  an  air- 
transportation  system  properly  adapted  to  present  and 
future  needs  of  the  nation,  the  regulation  of  such  trans¬ 
portation  so  as  to  foster  sound  economic  conditions  in 
the  industry,  the  promotion  of  adequate,  economical 
and  efficient  service  at  reasonable  rates,  and  compe¬ 
tition  to  the  extent  necessary  to  assure  a  sound  de¬ 
velopment.” 

12  Organizational  basis:  App.  HI,  2175,  App.  V,  3353,  3361-3177 
Plan  for  condnct  of  service:  App.  IH,  2185,  App.  V,  3359,  3383-3427 
Competent  Personnel:  App.  n,  1585-1587,  App.  V,  3353,  3361-3372 
Financial  resources:  App.  m,  2176,  App.  V,  3359,  3379-3383,  3478- 
3482,  3499-3501,  App.  VII,  4849-4956. 
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Accordingly,  the  Board  found  in  this  case  that  the  public 
convenience  and  necessity  require  the  air  transportation  of 
property  (other  than  air  express)  by  Tigers  between  the 
points  found  and  designated  by  the  Board-  (App.  n,  1511). 
In  support  thereof  the  Board  gave  consideration  to  and 
made  detailed  findings  in  regard  to  each  of  the  factors 
cited  by  this  Court. 

The  findings  and  the  substantial  evidence  in  support 
thereof  are  discussed  in  detail  in  the  Brief  for  the  Re¬ 
spondent.  This  Brief  will  not  burden  the  Court  by  a  re¬ 
dundant  presentation  of  the  points  so  competently  pre¬ 
sented.  It  is  the  position  of  this  Intervenor  that  the  Board 
made  required  findings,  that  these  findings  were  adequately 
complemented  by  subsidiary  findings  and  that  all  findings 
were  adequately  supported  by  substantial  evidence;  con¬ 
versely  that  the  minor  findings  which  Petitioners  complain 
were  not  made  were  adequately  considered  by  the  Board 
or  were  unnecessary  to  its  determination  of  the  case. 

Section  1006(e)  of  the  Civil  Aeronautics  Act  (49  USC 
646(e))  provides  that  the  findings  of  fact  by  the  Board, 
if  supported  by  substantial  evidence  shall  be  conclusive. 
Section  8(b)  of  the  Administrative  Procedure  Act  (5  USC 
1007(b))  requires  that  “all  decisions  •  •  •  shall  •  *  *  in¬ 
clude  a  statement  of  (1)  findings  and  conclusions,  as  well 
as  the  reasons  or  basis  therefor,  upon  all  the  material  issues 
of  fact,  law,  or  discretion  presented  on  the  record.” 

The  Board  in  its  Opinion  has  fulfilled  its  statutory  duties 
and  has  carefully  presented  its  findings  of  fact  and  dis¬ 
cussed  the  substantial  evidence  in  support  of  each  finding 
which  it  has  found  material  in  the  record. 

Essentially  the  attacks  by  the  Petitioners  center  on  1) 
the  use  by  the  Board  of  estimates  of  future  traffic  as  well 
as  the  data  on  actual  current  carriage,  2)  the  weight  ac¬ 
corded  by  the  Board  to  the  experience  of  the  air  freight 
carriers  under  Section  292.5  of  the  Economic  Regulations, 
and  3)  the  expert  determinations  by  the  Board  that  the 
air  freight  potential  traffic  is  1,000,000,000  ton  miles,  suflfi- 


cient  to  support  economic  operations  by  the  carriers  cer¬ 
tificated  by  the  Board. 


m 

The  Board  in  “envisaging  the  shape  of  things  to  come” 
neither  exceeded  its  statutory  authority  nor  departed 
from  reliable,  probative  and  substantial  evidence. 

The  Board  in  determining  the  market  needs  to  be  served 
by  the  carriers  it  was  about  to  certificate  envisaged  “the 
shape  of  things  to  come,,  (App.  H,  1474).  It  did  so  in  light 
of  the  policy  statement  embodied  in  the  Civil  Aeronautics 
Act.  (App.  n,  1471.) 13  The  Board  stated: 

<  ‘  Considered  in  the  light  of  the  above  statement  and 
the  developmental  nature  of  the  function  involved  in 
the  issue  before  us,  we  cannot  agree  with  the  contention 
that  the  issue  of  public  convenience  and  necessity  in  the 
present  case  is  to  be  resolved  solely  upon  the  basis  of 
past  and  current  facts  whose  weight  must  be  strictly 
weighed  as  in  the  adjudication  of  a  factual  issue  in  a 
court  of  law.  Our  decision  must  also  take  into  account 
and  give  appropriate  weight  to  broad  considerations  of 
future  welfare  related  to  the  development  of  a  new 
type  of  air  commerce  which  until  a  comparatively  re¬ 
cent  time  has  received  little  attention.  Such  an  ap¬ 
proach  must  necessarily  be  predicated  upon  future  esti¬ 
mates  as  well  as  present  facts  for  it  is  keyed  to  future 
goals  and  an  effort  to  envisage  the  shape  of  things  to 
come.  (App.  II,  1473).  (Emphasis  supplied.) 

Board  Member  Jones,  dissenting,  vigorously  objected. 
He  rejected  all  testimony  and  evidence  of  estimates  as  to 
future  estimates  as  not  constituting  reliance  on  “fact”  and 
found  as  “reliable  and  substantial  evidence”  only  the  fig¬ 
ures  of  past  and  current  operations  of  the  air  freight  car¬ 
riers  operating  under  Section  292.5  of  the  Economic  Regu¬ 
lations  (App.  II,  1535  et  seq.).  While  affirming  faith  in  the 
provisions  of  the  Administrative  Procedure  Act  relating 

18  This  Coart  summarized  the  policy  in  United  Air  Lines,  Inc.  v.  Civil 
Aeronautics  Board  as  set  forth  supra,  p.  10. 
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to  “substantial  evidence,”  “reliable,  probative  and  sub¬ 
stantial  evidence”  and  “on  the  complete  record,”  Jones 
abjured  the  extensive  portions  of  the  Record  of  expert  testi¬ 
mony  and  data  concerning  the  untapped,  potential  market 
as  “surmise  and  conjecture”  and  found  truth  only  in  the 
truncated  operations  permitted  air  freight  carriers  under 
the  makeshift  interim  provisions  of  Section  292.5  of  the 
Economic  Regulations.  (App.  n,  1535  et  seq.) 

Jones,  having  asked  “What  is  truth?”,  the  Petitioners 
did  not  wait  for  an  answer  but  have  rushed  to  this  Court 
with  the  dual  cry  of  the  exceeding  of  statutory  authority 
and  the  lack  of  reliable,  probative  and  substantial  evidence. 
But  the  Courts  have  long  since  answered  Mr.  Jones. 

This  Court  itself  has  met  this  issue  involving  this  very 
Board  before  now.  In  United  Air  Lines ,  Inc.  v.  Civil  Aero¬ 
nautics  Board ,  supra ,  the  contention  of  the  lack  of  substan¬ 
tial  evidence  was  directed  at  general  findings  of  the  Board. 
The  Court  stated: 

“Any  forecast  of  the  result  of  a  new  venture  con¬ 
tains  a  core  of  certainty  and  a  margin  of  conjecture. 
If  the  venture  is  closely  similar  to  established  opera¬ 
tions,  the  core  is  large  and  the  margin  small.  If  there 
is  no  experience  data  on  major  elements,  the  margin 
of  conjecture  is  considerable.  In  the  case  at  bar  the 
route  is  new,  the  high-altitude  service  is  new,  and  the 
preferences  of  travelers  in  future  years  is  impossible 
to  predict  with  dollar  accuracy.  Experienced  commer¬ 
cial  data  upon  DC-4  and  Constellation  operation  is  not 
available,  and  the  estimates  of  its  expenses  were  not 
by  operators  but  by  the  manufacturers  of  the  equip¬ 
ment. 

“It  is  frequently  possible  to  make  a  forecast  con¬ 
fined  to  the  relatively  certain  and  without  venturing 
too  far  into  the  realm  of  conjecture.  It  is  no  novelty 
in  the  world  of  practical  affairs  for  a  business  group 
to  forecast  economic  desirability  in  a  contemplated 
venture,  without  attempting  to  predict  the  resits  in 
terms  of  dollars.  It  could  not  be  said  that  such  a  fore¬ 
cast  in  general  terms  is  fatally  defective  merely  be- 


cause  no  one  could  predict  with  precision  the  probable 
net  revenue  in  dollar  amounts. 

“While,  in  the  present  case,  a  finding  as  to  the  dollar 
amount  of  the  net  revenue  from  the  operation  of  the 
new  route  would  have  had  a  core  of  certainty,  based 
upon  experience  in  other  operations,  it  would  have  con¬ 
tained  also  a  considerable  margin  of  conjecture.  In 
making  its  findings,  the  Board  obviously  felt  that 
within  the  core  of  certainty  it  could  predict  a  profit 
and  an  economic  desirability  and  could  also  predict  in 
general  terms  serious  injury  to  Western  from  a  mate¬ 
rial  diversion  of  traffic.  It  went  no  further ;  it  did  not 
venture  the  conjecture  involved  in  a  computation  of  the 
dollar  probability.  We  think  that  the  data  in  the  record 
was  ample  to  support  the  general  findings  which  were 
made.  In  other  words,  we  think  the  evidence  ample  to 
support  a  findings  that  operation  by  Western  would 
be  economically  sound,  and  a  finding  that  an  award  to 
United  would  be  seriously  injurious  to  Western.” 

The  books  are  replete  with  similar  instances  of  findings 
adequately  supported  by  “future  estimates  as  well  as  pres¬ 
ent  facts.”  The  United  States  Supreme  Court  in  Securities 
and  Exchange  Comm.  v.  C entrdt-IUinois  Sec .  Corp v  338 
U.  S.  96, 128  (1948)  pointed  out  that: 

*  *  Administrative  finality  is  not,  of  course,  applicable 
only  to  agency  findings  of  “fact”  in  the  narrow,  literal 
sense.  The  Commission’s  findings  as  to  valuation, 
which  are  based  upon  judgment  and  prediction,  as  well 
as  upon  “facts,”  like  the  valuation  findings  of  the 
Interstate  Commerce  Commission  in  reorganizations 
under  §  77  of  the  Bankruptcy  Act,  are  not  subject  to 
reexamination  by  the  court  unless  they  are  not  sup¬ 
ported  by  substantial  evidence  or  were  not  arrived  at- 
“in  accordance  with  legal  standards.” 

Again,  the  Supreme  Court  in  United  States  v.  Detroit  & 
Cleveland  Navigation  Co.,  326  U.  S.  236  (1945)  had  in  re¬ 
view  before  it  findings  of  the  Interstate  Commerce  Com¬ 
mission  on  applications  for  proposed  additional  service. 
That  Commission,  too,  is  authorized  to  permit  proposed 
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service  if  the  service  conforms  to  public  convenience  and  ne¬ 
cessity  requirements.  “That,”  the  Court  found,  “entails  a 
prophecy  so  far  as  future  requirements  are  concerned”  and 
concluded : 

“Forecasts  as  to  the  future  are  necessary  to  the 
decision.  But  neither  uncertainties  as  to  the  future  nor 
the  inability  or  failure  of  existing  carriers  to  show  the 
sufficiency  of  their  plans  to  meet  future  traffic  demands 
need  paralyze  the  Commission  into  inaction.  It  may 
be  that  the  public  interest  requires  that  future  ship¬ 
ping  needs  be  assured  rather  than  left  uncertain.  The 
Commission  has  the  discretion  so  to  decide.  It  went  no 
further  here.” 

See  also  Securities  and  Exchange  Commission  v.  Chenery 
Corp.,  332  U.  S.  194  (1946)  and  United  States  v.  Pierce  Auto 
Freight  Lines ,  327  U.  S.  515  (1946). 

IV 

The  Board  made  adequate  findings  and  accorded  due 
weight  to  the  operating  experience  under  Section  292.5 
of  the  Economic  Regulations. 

The  Petitioners,  again  following  the  lead  of  Board  Mem¬ 
ber  Jones’  dissent  (App.  n,  1537-57)  have  urged  that  the 
Board  has  “arbitrarily  ignored”  the  evidence  relating  to 
the  operating  experience  of  the  air  freight  carriers  under 
Section  292.5  of  the  Economic  Regulations  and  has  failed  to 
make  adequate  findings  in  regard  thereto. 

On  the  contrary,  the  Board  considered  specifically  the  op¬ 
erations  under  Section  292.5,  appraised  its  shortcomings, 
found  the  reasons  therefor,  and  found  that  while  provision 
of  the  regulations  did  not  afford  full  opportunity  to  prove 
the  case  for  (or  against)  air  freight  carriers  in  a  new  air 
freight  business  (App.  n,  1457-9),  yet  there  nevertheless 
was  a  substantial  growth  in  traffic  volume  (App.  II,  1458) 
and  that  “the  gap  between  air  freight  revenues  and  ex¬ 
penses  is  not  great”  (App.  II,  1467),  but  that  development 
losses  were  not  unreasonable  (App.  II,  1482). 


There  is  no  dispute  as  to  the  facts  in  regard  to  the  op¬ 
erations  under  Section  292.5.  But  Petitioners  would  have 
this  Court  alter  the  weight  accorded  this  evidence  by  the 
Board  and  substitute  findings  based  on  their  interpretation 
of  the  evidence  for  those  of  the  Boards. 

To  state  the  contention  of  Petitioners  is  to  answer  it.  So 
clear  is  the  law  that  the  Supreme  Court  in  National  Labor 
Relations  Board  v.  Nevada  Consolidated  Copper  Corp.,  316 
U.  S.  106,  disposed  of  that  case  by  restating  the  legal  prin¬ 
ciple  in  a  per  curiam  decision : 

“We  have  repeatedly  held  that  Congress,  by  provid¬ 
ing  §  10(c),  (e)  and  (f ),  of  the  National  Labor  Relations 
Act,  29  USCA  §  160  (c)  (e)  and  (f)  that  the  Board’s 
findings  “as  to  the  facts,  if  supported  by  evidence,  shall 
be  conclusive,”  precludes  the  courts  from  weighing  evi¬ 
dence  in  reviewing  the  Board’s  orders,  and  if  the  find¬ 
ings  of  the  Board  are  supported  by  evidence  the  courts 
are  not  free  to  set  them  aside  even  though  the  Board 
could  have  drawn  different  inferences.  National  Labor 
Relations  Bd.  v.  Link-Belt  Co.,  311  U.  S.  584,  85  L.  ed. 
368,  61  S.  Ct.  358,  and  cases  cited;  National  Labor  Re¬ 
lations  Bd.  v.  Automotive  Maintenance  Machinery  Co., 
315  U.  S.  282,  ante,  848,  62  S.  Ct.  608;  cf.  Swayne  & 
Hoyt  v.  United  States,  300  U.  S.  297,  307,  81  L.  ed.  659, 
666,  57  S.  Ct.  478;  Federal  Trade  Commission  v.  Pa¬ 
cific  States  Paper  Trade  Asso.,  273  U.  S.  52, 63, 71 L.  ed. 
534,  41  S.  Ct  255;  Federal  Trade  Commission  v.  Al- 
goma  Lumber  Co.,  291  U.  S.  67,  73,  78  L.  ed.  655,  54 
S.  Ct  315.” 


Cf.  BdO  RR.  Co.  v.  U .  8 .,  298  U.  S.  349  (1936) ;  Elmhurst 
Creamery  Co.  w.  Comm’r.,  300  U.  S.  37  (1937);  U .  8 .  v. 
Morgan ,  313  U.  S.  409  (1941) ;  U.  8.  v.  Louisville  &  Nashville 
RR.  Co.,  235  U.  S.  314;  St.  Joseph  Stock  Yards  Co.  v.  U.  8., 
298  U.  S.  38  (1936) ;  Federal  Trade  Commission  v.  Staley 
Co.,  324  U.  S.  746  (1945). 
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V 

The  Board’s  findings  as  to  the  air  freight  traffic  potential 
is  supported  by  the  evidence  and  supports  the  order 
of  the  Board  granting  certificates  to  the  four  success¬ 
ful  applicants. 

Petitioners  have  aptly  dubbed  the  Boards  estimate  of 
the  air  freight  traffic  potential  as  the  ‘  ‘  keystone  ’  ’ 14  of  the 
Board’s  findings  that  the  public  convenience  and  necessity 
require  that  certificate  be  awarded  to  the  four  air  freight 
carriers,  intervenors  here.  The  Board  found  (App.  n, 
1468): 


1  ‘  On  the  basis  of  the  facts  of  record  relating  to  traf¬ 
fic  and  air  freight  potential,  we  conclude  that  even  in 
the  absence  of  unusual  technical  advances  which  would 
permit  substantially  lower  rates,  there  is  an  existing 
potential  domestic  traffic  for  air  freight  of  not  less 
than  one  billion  ton-miles  annually.  The  realization  of 
that  potential  and  its  translation  into  actual  air  freight 
traffic  is,  of  course,  subject  to  many  variables,  such  as 
economic  factors,  individual  effort,  competitive  action, 
etc.  While  the  potential  is  great,  it  will  require  inten¬ 
sive  development  to  achieve  a  substantial  penetration 
of  it.” 

The  Board  arrived  at  this  finding  only  after  an  extensive 
recitation  and  evaluation  of  the  data  in  the  record  on  the 
Potential  Market  to  be  served  by  the  four  new  carriers 
(App.  II,  1459  et  seq.).  This  involved  the  statistical  projec¬ 
tion  of  air  freight  carried  in  recent  years,  consideration  of 
economic  data  concerning  the  areas  and  points  involved,  the 
expert  studies  of  air  freight  potential  postulated  at  various 
price  levels,  the  price  levels  established  as  a  result  of  the 
Air  Freight  Rate  Investigation,  9  CAJB.  340  (1948),  the 
surface  traffic  carried  as  first-class  railway  express  and  the 
rising  rate  therefor,  the  possibilities  in  second-class  rail 
express,  the  problems  of  back  haul  and  the  possibilities  in 

1*  Eastern,  57,  TWA,  20.  American  uses  another  architectural  meta¬ 
phor:  “corneratone”,  American,  38. 


agricultural  produce,  the  need  for  developmental  work  be¬ 
fore  such  products  can  move  by  air,  the  operating  experi¬ 
ence  and  profit  position  of  the  Tigers  and  Slick  under  Sec¬ 
tion  292.5,  and  the  rate-volume  comparisons  between  air 
freight  and  competing  surface  transportation  means, 
the  voluminous  Joint  Appendix  the  evidence  concerning  the 
Potential  Market  bulks  large  (see  particularly  Volumes  HE 
and  V)“ 

The  determination  as  to  the  Potential  Market  is  peculiarly 
one  to  be  made  only  by  “those  learned  in  the  art”  with  the 
“feel  of  the  expert.”  Rowrni  and  Nichols ,  supra,  pp.  8>  9. 
And  as  this  Court  has  stated,  the  function  of  the  Judicial 
branch  is  inherently  limited  in  reviewing  the  expert  judg¬ 
ment.  United  Air  Lines,  Inc.  v.  Civil  Aeronautics  Board * 
supra,  p.  10.  It  cannot  be  said  that  the  finding  by  the  Board 
on  the  Potential  Market  is  not  fairly  based  on  facts  fairly 
found,  or  is  arbitrary,  capricious  or  fancifuL 

The  Board  painstakingly  weighed  the  evidence  before  it 
and  made  its  estimate  of  the  Potential  Market  based 
its  appraisal  of  the  data  before  it.  “The  Commission 
[Board]  has  the  discretion  so  to  decide”  U.  S.  v.  Detroit 
&  Cleveland  Navigation  Co.,  supra,  p.  15,  and  cases  dis¬ 
cussed  and  cited  in  connection  therewith. 

Petitioners  argue  at  length  that  if  they  were  but 
Board — or  the  Court  with  power  to  weigh  the  evidence — 
they  would  assay  the  evidence  differently  and  come  up  with 
contrary  findings,  adverse  to  the  air  freight  carrier 
cants.  But  the  Board’s  findings  based  on  its  weighing  of 
the  evidence  are  conclusive — and  the  Petitioners  qua  Board 
or  qua  Court  are  precluded  from  weighing  the  evidence 
and  from  setting  aside  the  findings  of  the  Board  as  to  the 
Potential  Market.  National  Labor  Board  v.  Nevada  Con¬ 
solidated,  supra,  p.  17,  and  cases  cited  in  connection  there¬ 
with. 


“  The  data  on  the  Potential  Market  takes  up  more  of  the  Joint  Ap¬ 
pendix  than  any  other  subject  with  the  possible  exception  of  the  ques¬ 
tionable  inclusion  by  Petitioners  of  briefs  and  oral  arguments  before  the 
Board,  etc. 
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CONCLUSION 

The  order  of  the  Civil  Aeronautics  Board  was  duly  sup¬ 
ported  by  appropriate  findings  bottomed  on  reliable,  pro¬ 
bative  and  substantial  evidence.  The  Board’s  findings  are 
based  upon  the  record  and  consonant  with  its  statutory 
authority.  The  order  may  not  be  reversed. 

Norman  L.  Meyers 
Fjt.meb  E.  Batzell 
201  Shoreham  Building 
Washington,  D.  C. 

Counsel  for 

Flying  Tiger  Line,  Inc. 
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Building,  Washington,  D.  C. ;  James  EL  Crimmins,  Attorney 
for  Transcontinental  &  Western  Air,  Inc.,  25  Broadway, 
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ney  for  Northwest  Airlines,  Inc.,  1518  K  Street,  N.  W., 
Washington,  D.  C.;  Hubert  A.  Schneider,  Attorney  for 
Braniff  Airways,  Inc.,  Delta  Air  Lines,  Inc.  and  Chicago 
and  Southern  Air  Lines,  Inc.,  815  Fifteenth  Street,  N.  W., 
Washington,  D.  C.;  and  Paul  M.  Godehn,  Attorney  for 
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Norman  L.  Meyers, 
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The  Flying  Tiger  Line,  Inc. 
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the  consideration  required  by  law.  Petitioner  asks  the 
Court  to  examine  the  opinion  which  the  majority  has  ren¬ 
dered  and  determine  whether  it  reflects  an  adjudication  of 
the  issues  raised  by  these  applications  and  this  vast  rec¬ 
ord — an  adjudication  of  the  character  and  quality  required 
by  the  Civil  Aeronautics  Act  and  the  Administrative  Pro¬ 
cedure  Act.  In  a  landmark  decision  rendered  this  term  the 
Supreme  Court  has  emphasized  the  responsibility  and  duty 
that  Congress  has  vested  in  courts  of  review  to  assure  the 
fairness  of  administrative  procedure  and  results.  In  so 
doing  the  Court  made  unmistakably  clear  what  most  agen¬ 
cies  and  even  some  courts  have  denied — that  substantive 
court  review  is  an  integral  feature  of  the  administrative 
process  contemplated  by  Congress.  It  admonished  courts 
of  review  as  follows  with  respect  to  the  purpose  of  the 
Taft-Hartley  Act  in  the  labor  field,  and  the  Administrative 
Procedure  Act  in  all  areas  of  agency  action,  which  Acts  it 
held  to  have  identical  purposes: 

“The  legislative  history  of  these  Acts  demonstrates  a 
purpose  to  impose  on  courts  a  responsibility  which  has 
not  always  been  recognized. 

•  •  • 

“We  conclude,  therefore,  that  the  Administrative 
Procedure  Act  and  the  Taft-Hartley  Act  direct  that 
courts  must  now  assume  more  responsibility  for  the 
reasonableness  and  fairness  of  Labor  Board  decisions 
than  some  courts  have  shown  in  the  past.  Reviewing 
courts  must  be  influenced  by  a  feeling  that  they  are  not 
to  abdicate  the  conventional  judicial  function.  Con¬ 
gress  has  imposed  on  them  responsibility  for  assuring 
Siat  the  Board  keeps  within  reasonable  grounds.” 
( Universal  Camera  Corporation  v.  National  Labor  Re¬ 
lations  Board,  19  L.W.  4160, 4164  (February  26, 1951)). 

Respondent  has  sought  in  its  brief  to  fortify  the  major¬ 
ity’s  deficient  opinion,  first,  by  italicizing  isolated  words 
and  phrases  which,  while  reflecting  an  awareness  of  the  evi¬ 
dence  to  be  found  in  the  record,  fail  completely  to  show 
that  such  evidence  entered  in  any  way  into  the  majority’s 
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decision  (Res.  Brief,  pp.  31-32,  54),  and,  second,  by  copious 
citations  of  evidence  which  are  conspicuously  lacking  in  the 
opinion.  There  can  be  no  question  that  the  record  in  this 
proceeding  contains  a  vast  quantity  of  evidence,  and  if  the 
sheer  bulk  of  the  record  were  the  criterion  of  validity,  or  of 
itself  proved  that  the  majority  considered  this  evidence, 
the  decision  would  have  to  be  affirmed  forthwith.  But  the 
claim  of  petitioner  is  that  the  majority’s  decision  was 
not  wrought  from  the  evidence  of  record;  that  it  was  ad¬ 
mittedly  designed  to  effectuate  promotional  and  develop¬ 
mental  purposes  (Res.  Brief,  pp.  32-33)  and  did  not  consti¬ 
tute  an  adjudication  on  the  basis  of  the  evidence  of  record. 
This  claim  depends  upon  whether  the  opinion  demonstrates 
that  the  majority  considered  and  decided  this  case  as  re¬ 
quired  by  law,  and  is  unaffected  by  respondent’s  citations 
to  the  record  showing  what  it  might  have  considered,  if  it 
had  looked  to  the  record. 

The  respondent’s  brief  seeks  to  support  the  majority’s 
opinion  in  two  respects,  however,  which  do  require  com¬ 
ment.  The  first,  because  it  demonstrates  the  strenuous 
efforts  required  of  the  Board’s  attorneys  to  lend  a  sem¬ 
blance  of  rationalization  to  the  very  basis  of  the  opinion — 
the  estimate  of  potential;  the  second,  because  it  depends 
entirely  upon  data  that  are  not  a  part  of  this  record,  that 
were  not  available  until  subsequent  to  decision  by  the 
Board,  and  are  not  properly  before  this  Court  on  review. 

I 

Respondent’s  Explanatory  Efforts  Do  Not  Cure  the  Error 
in  the  Majority’s  Estimate  of  an  Air  Freight  Potential 
of  One  Billion  Ton  Miles. 

Counsel  for  the  Board  do  not  take  issue  with  the  peti¬ 
tioners  as  to  the  significance  of  this  estimate.  (Res.  Brief, 
p.  51).  They  agree  that  it  is  of  great  consequence  in  the 
majority’s  determinations  as  to  whether  additional  carriers 
were  required  to  “develop”  the  freight  market,  and  as  to 
whether  such  carriers  would  operate  profitably,  and  with- 
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out  cost  to  the  Government,  or  without  injury  to  other  car¬ 
riers  engaged  in  the  freight  business.  (Res.  Brief,  p.  52). 
In  the  respondents  own  words  this  estimate  “was  undoubt¬ 
edly  of  major  importance  to  the  Boards  determination. ’ ’ 
(Res.  Brief,  p.  51). 

Their  explanations  are  directed,  first,  at  defining  what 
the  majority  really  meant  by  “potential”.  They  begin  by 
rejecting  the  ordinary  meaning  of  “potential”  (the  dic¬ 
tionary  definition),  go  on  to  discuss  a  number  of  economic 
factors  not  even  mentioned  by  the  majority,  and  conclude 
by  asserting  that  it  was  “the  kind  of  a  determination  that 
businessmen  are  constantly  making  in  determining  the  man¬ 
ner  and  extent  to  which  new  commercial  enterprises  shall 
be  developed.”  (Res.  Brief,  p.  51). 

But  was  it?  Was  it  the  kind  of  a  determination  upon 
which  a  businessman  would  base  a  costly  expansion  ?  Both 
the  majority  and  the  Board’s  counsel  on  brief  agree  that 
the  estimate  is  not  a  traffic  forecast.  (Res.  Brief,  p.  51). 
The  majority  carried  the  inquiry  no  further;  its  counsel 
suggest  that  the  estimate  of  potential  means  that  the  ma¬ 
jority  believes  that  there  is  “a  commercial  possibility  (sic) 
of  moving  one  billion  ton-miles  of  freight  annually  by  air.  ’  ’ 
(Res.  Brief,  p.  50).  And  when?  In  exceptions  to  its  tenta¬ 
tive  decision  the  Board  was  asked  this  question  specifically. 
It  either  could  not  or  would  not  answer  it.  Its  counsel  in 
brief  concede  that  any  such  volume  of  movement  was  physi¬ 
cally  impossible  at  the  time  of  the  decision,  and  concede 
further  that  the  majority  did  not  find  that  the  estimate 
would  be  realized  “in  the  near  future.”  (Res.  Brief,  p.  50). 
Would  any  businessman  or  Board  of  Directors  authorize 
the  substantial  expansion  of  facilities  and  services  repre¬ 
sented  by  this  majority’s  decision  if  the  experts  charged 
with  studying  the  matter  could  report,  after  a  three  year 
investigation,  only  that: 

(1)  We  cannot  forecast  the  traffic  that  is  likely  to 
move  next  year,  5  years  hence,  or  any  time  in  the 
future; 
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(2)  But  there  is  “a  commercial  possibility”  that 
some  day  traffic  will  be  nine  times  heavier  than  it  is 
today? 

Counsel  for  the  Board  next  undertake  to  explain  the 
manner  in  which  the  majority’s  determination  of  a 
1,000,000,000  ton  miles  potential  “must  necessarily  be 
made.”  (Res.  Brief,  p.  52).  They  nowhere  show  how  the 
determination  was  actually  made.  Calculations,  projec¬ 
tions  and  estimates  are  pointed  out  *by  which  a  total  of 
1,000,000,000  can  be  derived.  But  by  a  similar  arbitrary 
use  of  undisclosed  judgment  factors,  counsel  could  have 
justified  almost  any  figure.  Petitioner’s  claim  of  error, 
nevertheless,  remains  unanswered.  The  majority  indicated 
no  rational  basis  for  the  1,000,000,000  ton  mile  estimate 
upon  which  it  relied  so  heavily,  and  post  factum  rationali¬ 
zations  upon  the  part  of  its  counsel  cannot  supply  that 
basis. 

Counsel  take  issue  with  petitioners  for  interjecting  math¬ 
ematics  into  an  area  fraught  with  imponderables  and  de¬ 
manding  of  expert  judgment.  But  they  forget  that  the 
majority  first  reduced  the  estimate  of  potential  to  a  mathe¬ 
matical  certainty,  not  the  petitioners.  It  was  the  majority, 
stretching  its  expertise  to  the  limits,  that  grasped  this  as¬ 
tronomical  figure.  And  it  is  this  figure  that  is  offered  to 
answer  all  questions  as  to  the  wisdom  of  the  majority’s  ac¬ 
tion  in  this  case.  After  thus  supporting  its  decision  with  a 
mathematical  finding  that  lent  the  result  a  wholly  false  and 
unjustified  cloak  of  certitude,  the  Board  now  asks  the  Court 
not  to  hold  it  too  closely  to  that  finding  or  even  to  attempt 
to  discover  the  means  of  constructing  the  estimate. 

Counsel’s  first  suggestion  as  to  a  basis  for  the  majority’s 
estimate  of  potential  is  a  graph  found  in  the  Examiners’ 
Report.  (App.  I,  297).  This  graph  plots  the  volume  of 
traffic  of  six  different  transportation  media  in  1941  and 
the  rates  at  which  each  type  of  traffic  moved.  It  shows 
that,  generally  speaking,  more  traffic  moves  at  low  rates 
than  at  high  rates — but  it  even  reflects  an  exception  to  this 
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aphorism.  It  shows  absolutely  no  specific  correlation  be¬ 
tween  rates  and  volume.1  Counsel  claim  that  a  trend  line 
driven  through  these  miscellaneous  data  would  indicate 
that  a  16  cent  per  ton  mile  rate  would  produce  a  volume  of 
1,000,000,000  ton  miles,  and  it  is  true  that  the  Examiners 
did  make  such  calculation.  The  total  invalidity  of  any 
such  conclusion  was  made  clear  in  Exceptions  to  the  Ex¬ 
aminers’  Report.  Not  only  does  the  underlying  data  fail 
to  justify  any  such  trend  line,  but  the  conclusion  drawn  is 
based  solely  upon  a  rate  comparison  and  gives  no  consider¬ 
ation  whatsoever  to  equally  important  factors  such  as  cov¬ 
erage,  service  and  reliability.  The  conclusion  that  stage¬ 
coach  service  would  annually  generate  1,000,000,000  ton 
miles  of  traffic  at  a  16  cent  a  ton  mile  rate  is  equally  as  valid 
as  the  Examiners’  calculation  which  counsel  have  resur¬ 
rected  in  a  desperate  effort  to  substantiate  the  Board’s 
estimate. 

The  majority  did  not  include  this  graph  in  its  opinion. 
It  did  not  even  refer  to  it.  It  did  not  mention  the  Exam¬ 
iners  ’  calculation.  It  did  set  forth  the  basic  traffic  data  for 
1941,  which  no  one  disputes,  but  without  any  references 
whatsoever  to  any  trend  line,  and  obviously  for  the  purpose 
of  showing  only  that  there  existed  some  general  relation¬ 
ship  between  rates  and  volume.  (App.  II,  1467).  It  never 
even  hinted  that  these  data  showing  actual  traffic  moving 
in  1941  demonstrated  an  air  freight  potential  of  1,000,000,- 
000  ton  miles.  The  best  proof  of  this,  of  course,  is  its  failure 
to  mention  the  graph  or  trend  line  which  counsel  now  urge 
as  a  basis  for  the  potential  estimate.  One  excellent  reason 
why  the  majority  chose  not  to  rely  upon  this  graph  was 
that,  on  its  face,  the  graph  predicted  in  1950  an  air  freight 
potential  of  5.6  billion  ton  miles.  (App.  I,  297).  Even  the 
majority,  by  mid-1949,  was  forced  to  realize  that  such  a  pre- 

l  For  example,  the  railway  freight  rate  is  about  1/5  of  the  truck  rate,  but 
16  times  more  traffic  moves  by  rail  than  by  truck ;  while  the  air  express  rate  is 
approximately  80  times  the  rail  freight  rate,  but  80,000  times  more  traffic 
moves  by  rail  freight  than  by  air  express.  The  rail  lesa-than -carload  rate  is 
4.91  cents  a  ton  mile  compared  to  a  5.20  cents  a  ton  mile  for  truck  movement* 
but  about  4  times  as  much  traffic  moved  by  truck  at  the  higher  rate. 
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diction  was  hopelessly  erroneous,  and  reduced  its  estimate 
to  a  mere  1,000,000,000.  And  even  this  greatly  reduced  esti¬ 
mate  the  majority  refused  to  relate  to  1950  or  to  any  other 
year  “in  the  near  future.”  The  brief’s  first  suggestion, 
therefore,  i.e.  a  graph,  which  the  majority  did  not  even  men¬ 
tion  and  which  is  wholly  unreliable  as  soon  as  it  passes 
from  fact  into  prediction,  fails  to  demonstrate  a  rational 
basis  for  the  majority’s  estimate  of  potential 

The  majority’s  opinion  makes  clear  beyond  question  that 
the  principal  factor  in  its  estimate  of  potential  was  a  calcu¬ 
lation  based  upon  a  projection  of  Railway  Express  traffic. 
But  nowhere  did  the  majority  make  clear  the  source  of  the 
data  it  used  or  the  methods  by  which  it  arrived  at  its  final 
figure.  Counsel  on  brief  have  undertaken  a  series  of  pro¬ 
jections  and  estimates  which  do  produce  a  figure  which  the 
majority  used  as  the  volume  of  Railway  Express  traffic  to 
be  included  in  air  freight  potential  But  such  efforts  miss 
the  point.  The  issue  before  the  Court  with  respect  to  po¬ 
tential  is :  Did  the  majority  estimate  potential  by  a  rational 
method  based  upon  substantial  evidence  of  record?  The 
most  that  can  be  said  for  the  Board’s  brief  is  that  it  pre¬ 
sents  a  method  by  which  the  majority  might  have  arrived 
at  its  estimate  but,  leaving  aside  the  rationality  of  the 
method,  it  cannot  be  seriously  urged  that  the  majority  did 
use  that  method.  Its  opinion  certainly  gives  no  clue  in  that 
direction.  The  five  pages  in  the  brief  heavily  larded  with 
footnotes  which  counsel  use  to  construct  a  possible  basis 
for  the  majority’s  estimate,  find  no  counterpart  in  the  ma¬ 
jority’s  opinion.  (Res.  Brief,  pp.  59-63).  Why  should  the 
reasoning  of  the  majority  on  this  all-important  issue  be 
denied  the  parties  and  disclosed  only  by  counsel  upon  Court 
review  eighteen  months  later? 

Moreover,  the  elaborate  explanation  advanced  in  the  re¬ 
spondent’s  brief  involves  numerous  unfounded  assumptions 
and  predictions  and  serves  only  to  show  why  the  majority 
refused  to  set  forth  the  basis  of  its  estimate,  if  this  was  in 
fact  the  basis. 
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(1)  The  first  step  is  conceded.  Railway  Express  traffic 
in  1939  was  approximately  1.7  billion  ton  miles,  abont  one- 
half  of  which  moved  at  first  class  rates. 

(2)  Bnt  the  justification  for  increasing  this  known  ascer¬ 
tainable  figure  to  2.5  billion  ton  miles  “for  some  future 
year”  is  demonstrated  neither  in  the  opinion,  nor  in  respon¬ 
dent’s  brief.  Both  say  that  it  is  somehow  related  to  a  “con¬ 
servative  estimate  of  national  disposable  income.”  (Res. 
Brief,  p.  60).  This  obviously  is  not  a  self-explanatory  for¬ 
mula.  The  evidence  of  record  that  treated  national  dis¬ 
posable  income  was  to  the  effect  that  postwar  Railway  Ex¬ 
press  traffic  would  be  only  about  two-thirds  of  prewar  traf¬ 
fic.  (App.  V,  3211).  In  fact,  actual  Railway  Express  traffic 
in  1948  was  only  equal  to  prewar  traffic  {Increased  Express 
Rates  and  Charges,  273  I.  C.  C.  231,  249  (1948)).  If  the 
majority  had  actually  arrived  at  this  estimate  by  the 
method  its  counsel  now  advance,  it  would  most  certainly 
have  taken  account  of  actual  traffic  results  in  1948,  instead 
of  proceeding  on  a  basis  so  vague  and  remote  as  4  4  national 
disposable  income.” 

(3)  To  the  inflated  and  wholly  hypothetical  figure  of  2.5 
billion  ton  miles,  50  per  cent  is  applied  to  show  the  volume 
of  first  class  Railway  Express  traffic  expected  to  move  in 
some  future  year,  which  results  in  a  figure  of  1.275  billion 
ton  miles.  (Res.  Brief,  p.  60  n.). 

(4)  The  majority  then  asserts  that  a  substantial  portion 
of  first  class  Railway  Express  traffic  moving  over  300  miles 
is  air  freight  potential.  The  basis  for  this  assertion — and 
this  the  respondent’s  brief  concedes — is  wholly  encom¬ 
passed  within  the  clause  4  4  considering  the  time  savings  by 
air  freight  and  these  rate  comparisons.”  (Res.  Brief,  p. 
60).  The  rate  comparisons  show  that  air  freight  rates  were 
less  than  rail  express  under  300  miles  and  more  than  rail 
express  over  that  distance. 

(5)  The  brief  claims  that  the  volume  of  rail  express  mov¬ 
ing  over  300  miles  was  determined  by  (a)  taking  70  per 
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cent  of  total  first  class  traffic,  1.275  billion  ton  miles,  and 
then  (b)  86  per  cent  of  the  resulting  figure  to  arrive  at  the 
figure  of  768  million  ton  miles.  The  basis  for  neither  of 
these  calculations  appears  in  the  majority's  opinion.  (Res. 
Brief,  p.  60  n.).  The  fact  is  that  the  record  does  not  show 
how  much  of  the  Railway  Express  traffic  moves  for  dis¬ 
tances  over  300  miles.  The  Board’s  counsel  dredged  deep 
and  found  one  exhibit  of  an  unsuccessful  applicant  which 
estimated  that  traffic  moving  less  than  350  miles  combined 
with  traffic  originating  and  terminating  at  points  not  served 
by  air  lines  totaled  about  20  per  cent  of  all  Railway  Express 
first  class  traffic  in  1939.  (App.  V,  3176).  And  it  is  this 
estimate  that  counsel  advances  to  support  the  majority’s 
70  per  cent  calculation.  (Res.  Brief,  p.  60). 

Even  this  series  of  calculations,  which  is  disclosed  for 
the  first  time  almost  two  years  after  the  majority  estimated 
a  1,000,000,000  ton  mile  potential,  comes  to  only  *  *  a  substan¬ 
tial  portion  of  .  .  .  768,000,000  ton  miles.”  (Res.  Brief,  p. 
60).  The  wide  gap  between  this  and  1,000,000,000  ton  miles 
is  covered  both  by  the  Board  and  its  counsel  only  in  the  vag¬ 
uest  of  generalities.  But  the  majority  did  not  find  generally 
that  there  would  be  a  substantial  increase  in  freight  traffic. 
It  asserted  that  the  potential  was  1,000,000,000  ton  miles. 
And  its  counsel  now  claim  that  the  majority  actually  went 
through  an  involved  series  of  estimates  and  calculations 
to  get  the  figure  as  high  as  “a  substantial  portion  of  .  .  . 
768,000,000  ton  miles.”  (Res.  Brief,  p.  60).  Is  it  then  justi¬ 
fied  in  throwing  the  remaining  two  hundred  million,  or  five 
hundred  million,  or  whatever  it  might  be,  into  the  calcula¬ 
tion  in  order  to  obtain  a  large  round  figure  as  representing 
its  expert  judgment  after  careful  study? 
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The  Traffic  and  Financial  Data  in  the  Supplement  to  Re¬ 
spondent’s  Brief  Are  Not  Properly  Before  the  Court, 
and  Do  Not  Demonstrate  the  Validity  of  the  Majority’s 
Order. 

Throughout  its  brief,  respondent  has  sought  to  support 
the  majority’s  decision  by  citation  of  evidence  that  never 
entered  into  the  majority’s  consideration  of  the  case.  It 
must  be  clear,  however,  that  bits  of  evidence  hidden  away 
in  the  record  cannot  be  seized  upon  to  support  a  decision, 
which  indicates  only  a  vague  awareness  of  the  record,  which 
did  not  consider  such  evidence,  and  which  is  based  entirely 
upon  promotional  and  developmental  objectives  wholly 
apart  from  the  evidence  of  record. 

Moreover,  counsel  have  gone  far  beyond  the  evidence  of 
record  in  attempting  to  justify  the  majority’s  opinion,  and 
the  materials  they  rely  upon  must  be  completely  ignored. 
They  have  submitted  to  this  Court  of  review  a  so-called 
“Supplement”  to  their  brief,  composed  of  traffic  and  finan¬ 
cial  data  reflecting  air  transport  operations  during  various 
periods  of  the  year,  1950.  These  data  were  obviously  not 
a  part  of  the  record  before  the  Board  and  could  not  have 
been  considered  by  the  Board,  since  the  operations  they 
reflect  did  not  occur  until  months  after  the  Board  rendered 
its  final  order.  That  order  must  be  judged  by  the  consid¬ 
erations  put  forth  by  the  majority  in  its  opinion  and  the 
record  in  support  thereof.  Its  validity  cannot  be  impaired 
by  subsequent  events,  nor  can  its  defects  be  cured.  Never¬ 
theless,  in  answer  to  seven  separate  challenges  to  the  deci¬ 
sion,  counsel  cite  these  data  as  supporting  the  majority’s 
action.  (Res.  Brief,  pp.  46, 69,  81, 93, 95, 98, 103). 

It  seems  elementary  that  the  substantial  evidence  re¬ 
quired  to  support  an  administrative  determination  must  be 
that  evidence  available  to  the  agency.  Counsel  claim  that 
their  Supplement,  containing  facts  arising  after  decision, 
never  subjected  to  cross-examination  and  never  available 
to  the  Board,  can  be  considered  upon  review  of  the  Board’s 
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order,  upon  the  authority  of  two  Supreme  Court  holdings.1 
(Res.  Brief,  p.  46).  Neither  case  cited  even  suggests  that 
such  data  can  be  so  used.  One  simply  holds  that  the  Court 
may  take  judicial  notice  of  a  decision  of  the  Selective  Serv¬ 
ice  Administrator  which  became  available  after  the  lower 
court’s  decision  and  which  mooted  the  issue  upon  which 
certiorari  was  granted.  Bowles  v.  United  States ,  319  U.  S. 
33  (1943).  The  other  holds  that  it  was  harmless  error  for  a 
State  Railroad  Commission  in  rendering  its  decision  to  con¬ 
sider  financial  reports  of  the  parties  filed  with  it  but  not  a 
part  of  the  record.  Market  Street  Railway  Co.  v.  Railroad 
Commission,  324  U.  S.  548  (1945).  There  was  not  even  pre¬ 
sented  the  question  whether  a  reviewing  court  may  consider 
data  which  the  Commission  had  not  even  had  available  to 
it.  In  cases  actually  bearing  on  this  question  the  Supreme 
Court  has  made  it  quite  clear  that  agency  action  must  be 
reviewed  on  the  basis  of  evidence  before  the  agency  at  the 
time  of  decision.  National  Broadcasting  Co.,  Inc.  v.  United 
States ,  319  U.  S.  190,  227  (1943) ;  National  Labor  Relations 
Board  v.  Newport  News  Shipbuilding  and  Dry  Dock  Co., 
308  U.  S.  241,  249-250  (1939) ;  Shields  v.  Utah  Idaho  Cen¬ 
tral  Railroad  Co.,  305  U.  S.  177,  185-187  (1938);  Tagg 
Brothers  and  Moorhead  v.  United  States,  280  U.  S.  420, 443- 
445  (1930). 2 

A  recent  application  of  this  principle  of  review  is  seen 
in  Radio  Corporation  of  America  v.  United  States ,  United 
States  District  Court  for  the  Northern  District  of  Illinois, 
December  20,  1950.  There,  action  was  brought  in  a  statu¬ 
tory  court  to  set  aside  standards  promulgated  by  the  Fed¬ 
eral  Communications  Commission  for  the  transmission  of 
color  television.  In  support  of  its  contentions,  plaintiff 
relied  upon  affidavits  and  reports  neither  a  part  of  the  rec- 

1  Certain  of  the  parties  in  this  ease  entered  into  a  stipulation  that  reports 
filed  by  the  parties  up  to  the  time  of  decision  by  the  Board  might  be  included 
as  part  of  tne  record  and  considered  by  the  Board.  This  stipulation  clearly 
does  not  extend  to  reports  filed  after  the  Board’s  decision,  and  counsel  have  not 
claimed  that  it  doea  (Tr.  2295-2300). 

2  Section  10  (e)  of  the  Administrative  Procedure  Act  provides  that  on  judi¬ 
cial  review  “the  court  shall  review  the  whole  record  or  such  portions  thereof 
as  may  be  cited  by  any  party  ...” 
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ord  nor  considered  by  the  Commission  in  arriving  at  its 
decision.  The  Court  quite  properly  refused  to  consider 
such  data  in  determining  the  validity  of  the  Commission’s 
order,  stating: 

“In  our  view,  such  asserted  facts  are  not  properly  be¬ 
fore  the  court.  A  consideration  of  such  matters  would 
in  effect  amount  to  a  trial  de  novo,  which  we  are  with¬ 
out  power  to  grant.  Thus,  much  of  plaintiffs’  argu¬ 
ment,  predicated  upon  such  immaterial  matter,  appeal¬ 
ing  as  it  is,  must  be  discarded.”  (Slip  Sheet  Opinion, 
p.  9). 

In  that  case,  the  petitioners  sought  to  set  aside  the  agency’s 
order  with  after-acquired  data  not  a  part  of  the  record,  and 
the  United  States  successfully  resisted  the  effort.  The  rule 
should  certainly  be  no  different  where,  as  here,  the  United 
States  attempts  to  impart  validity  to  an  improper  order 
through  use  of  similar  data. 

The  basic  reason  data  of  this  character  should  play  no 
part  in  judicial  review  of  administrative  action  is  that  they 
could  not  have  entered  into  the  agency’s  decision,  and  the 
validity  of  that  decision  is  the  only  question  on  review. 
Aside  from  that,  however,  courts  of  review  are  supposed  to 
review,  not  make  initial  determinations.  They  are  not 
equipped  or  permitted,  as  is  an  agency  or  trial  court,  to 
determine  the  weight  to  be  attached  to  such  data.  The  Sup¬ 
plement  proffered  by  counsel  here  is  an  apt  illustration. 
Though  it  purports  to  be  a  mere  collection  of  reports  filed 
by  various  carriers,  such  reports  give  rise  to  many  ques¬ 
tions  that  must  be  answered  before  their  significance  can 
be  properly  assessed.  Time  and  again,  counsel  cite  this 
Supplement  as  demonstrating  that  some  of  the  intervenors 
are  operating  at  a  profit,  as  a  ground  for  showing  that  the 
majority  was  justified  in  ignoring  their  substantial  losses 
prior  to  decision.  But  these  reports  show  only  that  in  their 
overall  operations  3  of  the  4  carriers  certificated  have  re¬ 
alized  a  small  margin  of  profit  for  a  few  months  in  1950. 
The  only  issue  petitioner  has  raised  as  to  profits  is  that 
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none  of  the  applicants  was  able  to  conduct  freight  opera¬ 
tions  at  a  profit,  for  it  was  only  for  freight  operations  that  a 
certificate  of  convenience  and  necessity  was  required.  And 
no  light  is  thrown  on  that  issue  by  a  consideration  of  the 
financial  results  of  applicants  ’  other  activities  such  as  serv¬ 
ice  and  supply  for  other  carriers,  modification  of  aircraft 
for  the  Air  Force,  leasing  of  aircraft  to  irregular  passenger 
operators,  contract  passenger  operations  or  overseas  pas¬ 
senger  operations. 

The  data  included  by  counsel  in  the  Supplement  to  their 
brief  show  the  results  of  all  operations.  From  them  it  is 
impossible  to  determine  whether  freight  operations  alone 
are  being  conducted  at  a  profit.  For  example,  page  11  of 
the  Supplement  purports  to  show  a  profit  for  The  Flying 
Tiger  Line,  Inc.,  for  the  quarter  ended  June  30,  1950.  But 
on  its  face  the  report  shows  that,  at  most,  only  three-fifths 
of  that  company’s  revenues  were  derived  from  common 
carrier  freight  operations.  Account  No.  3108  shows  that  a 
sizable  sum  was  due  to  1 *  Non-Scheduled  Transport  Serv¬ 
ices” — of  what  character  is  nowhere  disclosed.  While  Ac¬ 
count  No.  4100,  “  Incidental  Revenues — Net”,  is  more  than 
one-third  as  great  as  the  company’s  gross  freight  reve¬ 
nues.  The  source  of  such  incidental  revenues  is  not  dis¬ 
closed,  but  it  is  clear  that  they  do  not  come  from  freight 
operations  or  other  transport  services.  Similarly,  the  re¬ 
port  showing  the  results  of  Slick  Airways’  operations  for 
the  month  of  August,  1950,  requires  explanation.  ( Supple¬ 
ment,  p.  19).  That  report  not  only  shows  a  substantial 
amount  credited  to  Account  No.  4100,  “Incidental  Reve¬ 
nues — Net”,  but  shows  further  that  $221,000  out  of  a  total 
of  $707,000  in  transportation  revenues  came  not  from  the 
freight  operations  certificated  by  the  Board  in  this  decision, 
but  from  Non-Scheduled  Transport  Services.  These  re¬ 
ports  simply  do  not  demonstrate  that  these  carriers  ’  freight 
operations  are  on  a  profitable  basis.  They  prove  nothing 
until  they  are  fully  explained  and  analyzed.  And  the  Court 
of  Appeals  upon  review  of  an  administrative  order  is  not 
the  forum  to  undertake  that  inquiry — especially  when  the 


14 

data  proffered  could  not  possibly  have  entered  into  the 
decision  under  review. 

The  first  page  of  the  Supplement,  which  purports  to  tab¬ 
ulate  the  volume  of  freight  moved  by  air  in  the  year  pre¬ 
ceding  and  the  year  following  the  Board’s  order,  is  wholly 
a  creation  of  the  Board’s  counsel.  It  is  said  to  be  “based” 
on  reports  filed  with  the  Board,  but  the  footnotes  make 
clear  that  in  important  respects  it  was  “estimated”.  This 
tabulation  is  not  only  of  questionable  accuracy,  but  more 
important,  was  not  considered  by  the  majority  and,  there¬ 
fore,  is  not  properly  before  this  Court  on  review.  Beyond 
that,  however,  it  fails  completely  to  substantiate  the  ma¬ 
jority’s  estimate  of  potential — the  purpose  for  which  it  is 
apparently  proffered  on  review.  The  order  of  the  Board 
is  based  upon  a  potential  of  1,000,000,000  ton  miles.  This 
tabulation  would  mean  that,  in  the  first  full  year  following 
the  Board’s  decision,  volume  had  risen  only  to  167,000,000 
ton  miles.  This  shows  not  quite  as  high  a  rate  of  growth 
as  in  the  preceding  three  years.  The  majority  noted  that  if 
growth  continued  at  the  indicated  rate,  the  actual  volume  in 
1950  would  be  in  the  vicinity  of  200,000,000  ton  miles.  The 
Board  was  urged  to  accept  this  figure  as  a  realistic  ap¬ 
praisal  of  the  volume  of  traffic  that  could  be  expected  to 
move.  Such  a  reasonable  figure  it  disdained  in  favor  of  the 
billion  ton  miles  figure.  If  the  tabulation  of  volume  sub¬ 
mitted  by  counsel  is  to  be  considered,  it  shows  beyond  ques¬ 
tion  that,  thus  far,  events  have  proven  the  majority  com¬ 
pletely  wrong  in  its  estimate  of  potential. 

Respectfully  submitted, 

Daniel  M.  Gbtbbon, 

Paul  D.  Lagomaroino, 

701  Union  Trust  Building, 
Washington,  D.  C. 

Attorneys  for  Petitioner , 
American  Airlines,  Inc. 
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Ton-miles  of  freight  carried  by  the  certificated  carriers  and 
applicants  subsequently  certificated 1 * 3 


16  certificated 
'  trunk  lines 

4  applicants 
now  certifi¬ 
cated 

Total 

1949 

First  quarter _ 

20,  234, 361 

8, 296,  042 

28,  530, 403 

Second  quarter _ 

22,  700, 175 

1  8, 700,  776 

31, 400, 951 

Third  quarter _ 

23, 108,  532 

3  8,  960, 000 

32, 068,  532 

Fourth  quarter _ 

28, 108,  088 

3  11,250,000 

39,  358, 088 

Year  1949 . 

94, 151, 156 

37, 206, 818 

131,  357, 974 

1950 

First  quarter. . 

23, 325,  717 

12,  681,  557 

36, 007, 274 

Second  quarter _ 

27,  940, 279 

13, 209, 117 

41, 149, 396 

Third  quarter _ 

29,  967, 407 

20, 732, 076 

50,  699, 483 

12  months — ended 

9-30-50. . . 

109, 341, 491 

57, 872, 750 

167, 214, 241 

1  Based  on  reports  filed  with  the  Board. 

3  Airaews  estimated;  other  figures  actual.  See  App.  VII,  4959, 
5017,  5100-4. 

3  Estimated  on  basis  of  operations  prior  to  and  subsequent  to 
these  periods. 
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1,0)6,066 

tsta 


$  2,890,366 
1/39.97 


|U,25,9J1 

IA’,098 

627/60 

379-201 

$lB/89/» 

.91/01 

«g,*S:S3 

78.126 

$jee£3 

$  1,818,761 
1,771/73' 
UULSZ. 

8  7-91.903 

$  £8*7* 

769/09 

1/63/H 

1/61/39 

366,703 

1/11/13 


>20/15,7 n 
•  1/37,987 

a/09/5 

.W3^93 

r.tsqgpra 


$  3,907,176 
•  1/81/37 


asss 

393,317 

1.973,837 


$  (269/83] 
(107/73) 

(2fTOT  ,182] 

boSIafti 

$  3,876,300 
(18,671) 
(330,000) 

.  -Iwlgg 

$  3.607-029 

3-36 

60.09 

33-9 
19.91 
f-89 


(10,781) 

79,361 

(870,712] 


$  1,078/11 

22,011 


$  (133/88) 
109.370 

(H-llT) 

$  (806/32) 
960,093 


8  (271,123)  $  (192/00) 
(10/31)  266/93 

(336,397)  (1.122,063] 


♦  2*2E'*f  $  *i8W 
718/03  (633,9^) 

/78) 


♦  1.100-122  $  1)1-211  8J22JS  $  1-089.611 


3-39 
68.06 
31-17 
18*30 
•27 


32/9  32-87 


3-08 

119-60 

38-63 

18.38 

31-17 


3-32 

63.01 

32-76 


3-37 

60-72 

31-32 

10.00 


1,198,919 

61.3* 


$  1/12 


822,127 

68-066 


•ft 


id 

hwiar 


$  T73/H 

♦F”~ 


$10,921/31 


$  1.380,731 
(300,000) 
(211/10) 

(330,000) 

3/1 

61.02 

33-33 

18.71 
f-63 


$8,196/96 
8.062.619 
$16.7^8  IB%6 

$  1,721,9)1 
(6)  ,990) 
91/70 
(800.000) 


728/93 

119-60$ 


$  768/07 

■  MB-iS 

$  2/01,026 

•  HS3S 

106.361 

(22.679) 

•  l«S8- 

(112,123) 


$  1/82/68  $  1,717,987 

63-02$  60-72$ 


$  1,322,707 

.1 

$  7.710,9X1 

♦5 msk 

$  2,309,0)6 
(876/13) 
*  28,771 


$  1/88/73 


$  gas  $aSBS  $£HQ5 


$  1,122/23 

63-67$ 


6-23 

66-11 

31.79 

19-71 

36-70 

31.29 

$  773 /H 

66.12$ 


3-38 

122.30 

33.91 

21.21 

36.08 

l7»6l 

$  768/07 

182.30$ 


3-39 

n 

20-39 

31.70 


$  1,3*2.707 
63/6$ 


$  9.186,902 
11-278-790 

♦52S3S 

$  3/76/10 
(133,797) 

(106/19) 

$iasat 

3.73 

63-19 

33.70 

17-73 

31.07 

17-16 

$1,368/73 

63-19$ 


llrtrttetlM  «r 


m  Mil  iu  M  ayyllMfe 


/ 


c ryawntii 


0B0  1 

\ 

nIjS 

— - — 

2 

—mn.it 

u> 

CO 

<53 

CD 

•1410445 

399.3*3 

■fi* 

•309.309 

17M35 

10.303 

35.107 

949? 

iU7i.3iu 

7UHt 

& 

JI 

_a£g 

K.T'x.ue 

44»- 

rss. 

•709.741 

14477 

_ !dS 

•04*493 

_ Z«*» 

•*.Q33Ag 

•  *07.34$  0UM71 


tumm 


($.100)  $  (10479 

10^  t 


19.079  $  1*44*  01M9* 


aua? 
$v$$ 
jo* 


vtaju. 
30  JU 
2944 
9.3* 


i*7.773  •  *1.770 

90 946* 


566*61 

SEs 


•  124.790 
(205^J) 

•  ~u3» 


-ggj^yg 


0.  0*  ItOl  lmM  y 

UHT  Ofmtlic 
Tltl  OTMtlai 


•  3*44* 

•  SSSS 


$  34491 

2i2®i“£ 

*iS2d2 


•157.219 


$  $(10407 

_ez2e 

•  SSSbZ 

0  344*4 

(10.71$) 

30.707 

(2JSD 

•  *3.9» 


**ot* 

£ 

0  194442 
(24.910) 
(14#) 
(94.730) 
0  74.0J2 


-  (123.000) 

•  *3.900  0  (30.9*7)  ;  I  *V*7 


,  3.50 

^07 

$J7  . 

^sast 

2#«J1 

30^3 

333.3* 

2940 

ss 

7**y> 

.  21.30 
$6-3$ 

.  .&£ 

2249 

JS 

#34* 

•  534491 

H5749 

ftU^vy 

249*32/ 

3B3.3M 

•  307.01*5 

■tfOT 

s3B 

0  735^50 

a 

0  131.00$ 

(14*) 

079 

(loUoo) 

•  I43.9ia 

C»4#) 


♦  307.C45 
377-W 


I  Civil  Aeranautioe  Bocrd 
Bureau  or  toonoale  Regulation 
Aoowiatlng  end  Ut«a  Division 


boott  ssposr  or  mxlxxgc  m  num c  data 


RSCA7TTT7IATZGM  -  TXTTX  L3<S 
D0M38TIC  AIS  JAIL  CAKKZBtt 
3rd  garter  19(49 


aagpgjp  oytmsi ucs 

Mllatf*  FIovb 

U*  S.  Mail*  feee*ncer  oad  Preporty 
U.  5*  Mail  eon  Pro  party  Only 
faeaeager  at*  froportj  Only 
Property  Only 
Total  Revenue  Mi  loo  91m 

xi  loo  y 

Total  Ml  loo  n< 


Muioikw  Traffic 

"luag^g 


faei 


Carried 


•enger* 

III  loo  (in  thousands) 
Available  Seat  13  lee  (la  thousands) 

Revenue  fawooyr  Load  Too  tor 
Average  Bovoauo  Pa seen gar  Load  (persons) 
Average  Available  Seats 

Average  Journey  per  Revenue  Passenger  (alios) 
Top-Xllee  of  Traffic 

Revenue  yascenger"(lnsludlng  free  baggage) 

U.  3.  bell 
ItroipJ  Ka4.l 
kproos 
freight 
Access  Bicpc* 

Total  Revenue  Toa-^lloo 


Available  Too-Miles  oa  Revenue  Plights 
Peroent  Rsvonus  Tonsil  loo  to  Available  Ton-Miles 


garter  Aided 

50.  1949 

(l) 


81/55.760 

4.212,596 

842.316 

g,7gj§ 

1.652,096 


Us0069« 

1s*5s2 

2.99U.731 

6i.6q: 


Average  Traffic  Loads  (Pounds)  2/ 

Revenue  faeeengers  ( Including  free  baggage) 

U.  S.  Mall 

foreign  1*11  ' 

Arpreee 

freight 

Xxoesa  Bag^ge 

Overall  Average  Revenue  Load 

fOrfomaaoe  aid  Utilisation  Motors 
iiheduleir^wrfaresnoei 
Sobeduled  Mi  loo 
Sehoduled  Ml  lee  flora 
forest  Completed 
Daily  Utilisation  of  Airs  raft  • 

Average  Aswan#  Hours  Plea  per  Revenue  Alroraft 
Average  Sevoaue  Hours  floaa  -  All  Aircraft 
Miscellaneous* 

Weighted  Arango  Route  Mileage  1a  Operation 
Average  Dally  Route-Mile  Turnover 

KV-3CXXXXJUD  oreXATXOUS 


Miles  floi 
Total  Mil  so  Risen 


fkooongoro  Carried 
Ml  loo  (in  tbouaando) 


Passenger 

Available  Seat  Milo#  (Ja  thousnedo) 
Ton  Ml  loo  of  Traffics 

T~ri  usissf  ii 
/ivyfrLJ 


Too-MUee 
Mile# 


Total 

Available 


22.57 

36.30 


173*2*01 


2.9U8.578 


Quarter  Aided 
loot.  30,  1st* 
(2) 


81^s6o6 

3,81*6*955 

878.827 

'36,7^356 


3.562,031 
1#65L.307 
2.802^2 
58.3L* 
29.76 
33.39 
>8 


12  Men  the  to 

»**• »» ^*9 
(3) 


502.605 .112 
16.982.775 
2.780/96 


13,817.528 
6/51/55 
10.ft6li.573 
5908* 
21.13 
35.58 
666.< 


12  Moathe  to 
***»  30,  W 
0*) 


296.^6.750 

13Jj06s565 

3.83U.265 


12.172.60y 

5,815.893 
9.752,320 
39.4* 
19.32* 
32J*2 
1*77.8 


176*274,739 

9,12L,6Uo 

155,709.385 

620.331,963 

558.306.688 

8.720 .2^5 

41.345.109 

3u.787.367 . 

6,626.279 

6#$1*0,879 

27^90^06 

29.765.519 

25.108.SJ2 

17,829.76a 

86^7U.133 

62.705.1/5 

1.728.326 

?/49,’.91 

6.828.176 

2i7.6s6»3tg 

TJ&TJKSBff 

402.224.445 

380.576.5U5 

1/77/13.943 

1.304.312.572 

53.9^. 

50.17* 

55.05= 

53.o*c 

5^73J* 

5.764.9 ' 

1*  ,062.6 

3.712/ 

212.5 

203.5 

257.5 

*2t*.2 

152.8 

l60./*. 

168.1 

189.5 

53%o 

66.6 

1*22  JO 
1*1.8 

fWU2 

i*6«2 

399.1 

f*5J* 

££06/ 

hJjllA 

4/07.3 

85^*96,019 

86/16.500 

324,398,549 

321,128,291 

35.535.71*6 

315^85^*99 

308,225,567 

99.)rJ 

90*985 

97.23= 

95.9* 

7*09 

7p20 

64*7 

7*29 

7*02 

7*02 

6.53 

7*02 

55,838 

55.057 

55.557 

Si/17 

16^8 

17.09 

15.9C 

15-89 

517  .361* 

263 A 79 

1.889^37 

910,030 

528 .otf* 

305.001 

1.TO.2LX 

1.152,095 

ui.905 

13.701 

120.71*1 

51.896 

18/65 

7,291* 

9.379 

21.052 

22.379 

6.901 

62,002 

67^06 


1,225.737 


1,199.152 
,712J<91 


369,9*0 


9^.98,931* 


3.805,94* 


Any  nun  iswuns  nilee  flra*  ty  exclusive 
Ccnputatlcn*  of  the  various  average  loads  are 


Carrier*  0  reports  on  CAB  fern  2*1.  Current 
offset  in  othe«*  data. 


.  types  of  alroraft  are  included  herein, 
on  the  mileages  fleas  la  the  respective  services. 

ith  data  subject  tu  0  orrection.  Corrections  suhuitted  given 


/frso 


V.  8.  fell 

u.  5.  fell 


Zt-KW 

IPfitVKA  u 


%XvIW:I1 


.K‘TC KO< 


'%Z  .  *-*  V.  *»V  '*1 


LV*P'*!- 

UPBfeJGr 


Civil 


of 

Aoooaatlag  »ai 


3CXZDCXJD  OFBUT 


Bepiatjea 
Dlvleln 


-  lot 


liCHIB  XSFOKT  or  HZUKS  IX)  TlimCDiU 


DOMESTIC  A3  !ia  g*w™ 
TTOX  L3tt 
lot  Quarter  1950 

Mf  1  of  4 


1950 


Big  yin 


o.  s.  mu, 

C*  3*  »U  tad  protwfty  Qaly 
ruMBev  ud  yropoly  Oaly 
rrtpfty  only 
Total  ttTMOt  XU— 

Total  Kilo#  lion  1/ 
Peaaoagor  Traffic 


fl) 

10,861.519 

698.983 

142.049 

19.036 


(2) 

12.686,733 

655*829 


5T" 

W07.232 

166.539 

3.650 

4.642 

4,674,263 


000) 
(000) 


uol*  r  of 
.evr--< 

A#a:.L»Dlo  3#at 
Toa-Hoo  of  Traffic 
Bev—  m—— gar  (1— ludlag  fr— 

U.  3*  mil  -  Letter 
0.  3*  mil  -  far— 1  ft«t 

foreign  mil 

Sxprooo 

freight 

r*oooo  Baggage 
Total  Aotoodo  Tea-Mil— 

Available  Taa-Hoe  oa  Bov— ae  Flight# 
XU— llaacooe 


561.011 

286.967 

497,628 

28,046,499 

2.107.2J6 


1.300,205 

6.575.521 

391.662 

30j&l.057 

STASIS? 


584.5*5 

315.066 

365.780 

32,294.073 

1.219.785 


980.801 

2.991.952 

— SS»2g 

37,*84,ii6 

72ji72.55i 


1U5.0U) 

85.293 


8.314.210 

662.896 


370.561 

1J02.729 

_ 22i££ 

23.^6.672 


rm 

Oblted 

(4) 

(5) 

9.60.997 

10,848,629 

511.038 

■  1.088.120 

• 

15.771 

11.952,520 

sS&s 

figQS 

278.700 

420.377 

189.669  - 

-  244.123 

:  5»#^i 

443.277 

10.166,252 

23.191.677 

1.988.101 

2,645.190 

1,160.513  . 

1.827.788 

2,800.23? 

5.795.701 

T-ag 

5mS338 


gmeduled  un¬ 

13.633.254 

13^80.073 

4.937.978 

10,821,646 

scheduled  XU—  71— 

11.570.164 

12,741,837 

4.592.440 

10,096,206 

weighted  Average  Beat#  Mileage  la  Opoemtloa 
UtUUatlea  motor# 

6,524 

6.093 

4.076 

5^» 

Per— at  Bev*  meo^H—  to  Available  8eat-H— 

57.67* 

62.5** 

44-74* 

53.60* 

Per— at  Bov-  Tea-11—  to  Available  Tea-Mil— 

57.39 

5&-41 

4S54 

92-17 

Per  ©eat  Scheduled  Xlleo  71—  to  Sohodulod  11— 

84-87 

95.23 

92-19 

92-93 

Average  Dally  Bov.  Boar#  flan  per  Bov.  Aircraft 

4*47 

9*41 

6.08 

6.4S 

■QBSCSZDOLID  QPIBATIDX3 


KUm 

Total  mioo 
Bevenae  Toe-Hee 
Available  T— ■11— 

sengpup  QfHurmts  -  lot 


1949 


Mileage  floon 

u.  s.  mn. 

U-  S.  mu  and  Proparty  Only 
mac-gar  aad  Property  Oaly 
froporty  Oaly 
Total 


Total  Hoe 

meaenger  Traffic 
of 


Bewail#  Aeeeager  Hoe  (000) 
Available  mat  XU—  (000) 
T«a-Mlloc  of  Traffic 

( 


2.371* 

2.374 

9.474 

2& J2L 


11,087.518 

9W.223 

274.230 

12.692.011 

623.366 
309.36*4 


0.  3.  mil  -  latter 
0#  3-  mu  -  ftreel 
foreign  mU 


m*to 


Scheduled  XU— 
minted  Average  Boat#  Xlleage  la  Operetln 
PtUloatloa  motor# 

Bov*  mee--11—  to  Available  Seat-HC 11— 
Bov#  Tea-11—  to  Available 


30.165.976 

2,389,830 


lAg.W 

6,566.915 

1*0.556.617 

66,933.992 

12.622,170 

11,952.971* 


**.700 

4.700 

20.759 

43.713 


12.452,225 

699.637 


13,312.060 


514.544 

272,215 

44^605 

27.530,416 

1.333.506 


2,15^992 

67.532,257 

13,600,684 

13.030,773 


12,766 

12,766 

31.240 

Jid2£ 


3.640.057 

95.780 

21.703 

—AS" 

,860,762 


118.094 

58.566 

2u22* 

5,710.145 

555,412 


l. 


71,461 

228.660 


11.155.321 

564.828 


218,215 

69.315.996 

12,525.376 

11,802.060 

7.089 

5.07* 
•99 
94-25 
5«U 

44.024 

44,024 

99*382 


10.157.091 

973.272 

40,896 


261J435 
177,697 
.112 


16.881,090 

2.199.947 


2. 


7.703, 

16.785, 


54J432  218,867 

22.937.211 

45.334.85L 


728 
785.009 

4.014.563 

3.731.588 


12.405 J45U 
U.224.U4 


22.552.834 

2.396.354 


1 

5l _ , 

244^6 

99,682,781 

11,991.200 

10^396^463 


6.520 

6,010 

3.920 

5.332- 

7.089 

61-77* 

61-34* 

43.3931 

49-903: 

60-043C 

•50-04 

47*91 

45-90 

50.6c 

94-01 

94.70 

95-25 

92.95 

90-48 

3*44 

IO1O9 

4*42 

7.37 

4.52 

57.354 

28.855 

6.792 

53,814 

19.295 

57.354 

28.895 

13.8U 

55.814 

UO.909 

125.447 

15.453 

16,831 

101,34** 

68.968 

wig 

249,654 

J£i22 

&22 

typ—  of  alreraft  are  laafea 

ded  herds- 

data  eufe>et  to  oorroetloa-  Oerreet 


tted  gives  effect 


Civil 
■araa*  of 
Aooountlng  a  ad 


UjiUtlw 
lotos  Dlrlaion 


ufoty  or  mthboti  up  ruinc  pita 


D0—IT3C  All  Mil L 
lot 


1950 
of  k 


KXXDtXJ D  omiTIDW  -  lot  Qaartar  1950 
KUaaga  Flow 

0.  3.  Mall,  fwaangw  and  Uropfly 
0.  3*  MmU  and  ft oparty  Only 
Fimmir  and  Property  Only 
fropar^r  Only 
Total  1mm  kUm  flam 

Total  KUm  Flan  2/ 
tar  Traffic 

Onprlad 

[000) 

Arailab la  Seat  KUm  (000) 

Too  Mll-  of  irafflo 


(lmlndUs  ft—  bacKH*) 
II.  3*  Mall  -  Latter 
0.  3*  Mall  -  fnrool  font 
foreign  mil 


freight 


Total 


BKCHO 


Too-KUaa 


dOUZXJZlD  OPOUTTOK3  -  lot 


1919 


Mileage  noaw 

0*  3*  Mall,  FiM«|ar  and  Property 
0.  3*  Mall  and  ftwpniy  Only 
faaaantar  and  Property  Only 
fropar^r  Only 
Total  3 aainna  Milan  Flan 
Total  Milan  Flora  2/ 
tar  Tfafflo 

tarn  Carrlad 

(000) 

Arallabl*  3aat  Milan  (000) 

Tan-Kllaa  of  Traffla 


tar  (Inoladlag  fraa  baggage) 
0.  3*  Mall  -  Lattar 
0.  3.  mil  -  Parcel  font 
foreign  Mall 


Flights 


freight 


Total 
Available  Ton-KUan 


Velghted 

OtUlaatlon 


loata  Mileage  In  Operation 


to  Available 
to  Arailahla  TooHfUan 

to  6ahadalad  Milan 
par  Bar.  Aircraft 


Ararat*  Dally  Mar 

MflMacmuuD  om*np» 


MUnn 

Total  Milan  flam 
Ton  Milan 


Continental 

G5 

1,332,800 


EES 

1056,103 


Dalta 


<a> 

3.337,037 

271,762 


676,001 


39,961 
13,967 
»72 


2iggt&* 


110,797 
67,796 
122,  ' 


1,326,996 

17,516 


20,793 

81,35* 

11,707 


6,619,762 

286,717 


200,195 

591,226 

116,716 

T>VLTGK 


612,536 

21i,073 


1,350,531 


h?Z>i2& 

31.672 
12,52 5 
31,601 

1,161,295 

16,667 


•«38 


.162. 


537,335 

H.J32 


122,236 
55,291 
91. 


17,177 
5,636 
10.'  ' 


20,651 

72,613 

10.501 


*609,220 


» 


s 


5,252.629 

2^,332 


151,219 

357.710 


3,2*2,793 

3,067.375 


551.353 

26,619 


15,616 

22,511 

3*617 

i,S5B 

569,212 

516,095 


y 


“TO - 

1.962,196. 


71,201 

21,666 


2,058,292 

73.075 


19,113 

93,750 

19.167 


Ami  labia  Ton  Milan  on  Hawaii  flight* 

3,699,628 

16,363.366 

1,295,601 

1.757,275 

Miscellaneous 

SabaAdatTEUaa 

1.310,56 

3,716,661 

702.J18 

2,015,700 

aohadttlnd  KUaa  Flow 

1.326,766 

3,559.212 

676,001 

1,967.716 

lalghtsd  Awrtfa  Rout*  MUaaga  1a  Operation 

2,325 

3.033 

1,567 

2,626 

Utilisation  factor* 

Percent,  Re*.  faea.-Mllee  to  Available  Seet-MUa* 

37*275 

57U1S 

52*355 

52.05* 

Percent  Rar.  700-MUee  to  Available  Ton-Miloa 

36*21 

17.96 

51.50 

16*21 

Percent  Scheduled  Milaa  flow  to  Sohedeled  KUaa 

96.97 

95*76 

96*25 

96.19 

Ararag a  Daily  Sar.  Hoar*  floan  par  Fit.  Aircraft 

6ill 

6«13 

9il9 

6.53 

MOMSCHHJULfl)  OPMUTTOW 

Rarenoa  MUan  flow 

11,039 

3,319 

219 

8,231 

Total  MUan  flow 
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Press  of  Byron  S.  Adams,  Washington,  D.  C. 


United  States  Court  of  Appeals 

Fob  the  District  op  Columbia  Circuit 


No.  10439 


BRANIFF  AIRWAYS,  INC.,  a  Corporation,  Petitioner , 

vs. 

CIVIL  AERONAUTICS  BOARD,  Respondent 


REPLY  BRIEF  OF  PETITIONER  ON  PETITION  FOR 
REVIEW  OF  ORDERS  OF  THE  CIVIL  AERO¬ 
NAUTICS  BOARD 


Petitioner,  Braniff  Airways,  Inc.,  finds  it  necessary  to 
file  this  reply  brief  because  certain  statements  with  respect 
to  Airaews  made  in  respondent’s  brief  are  not  supported 
by  the  record.  In  addition,  many  of  the  assertions  made 
by  respondent  are  contrary  to  facts  which,  although  not 
in  the  record,  are  well  known  to  respondent  and  have  been 
admitted  by  Airnews  itself. 

In  order  for  the  Court  to  be  in  the  best  possible  position 
to  appreciate  the  deficiencies  of  respondent’s  position,  it 
is  necessary  to  review  briefly  certain  events  which  have  oc¬ 
curred  since  Airnews  was  awarded  its  certificate. 

Airnews  premised  its  case  before  the  Board  on  the  theory 
that  it  would  provide  something  novel,  a  coordinated  air- 


2 


truck  operation  which  involved  air  service  to  a  limited 
number  of  cities  but  coordinated  with  truck  operations  to 
50  or  more  other  small  communities  in  South  Texas.  As 
the  Board’s  opinion  indicates  (App.  1495),  the  Board  ac¬ 
cepted  the  representations  made  by  Airnews  as  proposing 
an  “integrated  airplane-truck  operation”.  To  assure  that 
Airnews  would  render  the  coordinated  air-truck  service 
upon  which  its  case  was  based,  the  Board  inserted  a  condi¬ 
tion  in  the  certificate  issued  to  Airnews  requiring  it  to  pro¬ 
vide  a  coordinated  air-truck  operation  and  not  simply  air 
service  duplicating  the  air  service  already  being  provided 
by  other  carriers  in  South  Texas  (App.  1499). 

Although  Airnews  has  been  in  operation  since  the  sum¬ 
mer  of  1949,  it  has  never  complied  with  this  condition  of 
its  certificate  and  has  never  provided  any  truck  operations 
in  coordination  with  its  air  operations.  Its  whole  opera¬ 
tion  has  been  limited  to  air  service  duplicating  that  ren¬ 
dered  by  other  carriers  in  the  area.  Accordingly,  on  Janu¬ 
ary  15, 1951,  Braniff  filed  a  complaint  with  the  Board  ask¬ 
ing  that  the  certificate  issued  to  Airnews  be  revoked  under 
Section  401(h)  of  the  Act  for  intentional  failure  on  the  part 
of  Airnews  to  comply  with  the  terms,  conditions  and  limi¬ 
tations  of  its  certificate  (Docket  No.  4381). 

On  February  15,  1951,  presumably  in  response  to  Bran- 
iff’s  complaint,  Airnews  filed  an  application  with  the  Board 
conceding  that  it  was  not  providing  any  truck  service  in 
coordination  with  air  service  as  required  by  its  certificate, 
expressly  denying  the  need  for  any  such  truck  services, 
and  requesting  the  Board  to  issue  it  an  exemption  under 
Section  416  of  the  Act  relieving  it  of  the  requirement  to 
provide  any  truck  service  whatsoever  (Docket  No.  4859). 
Pertinent  portions  of  the  application  of  Airnews  for  an  ex¬ 
emption  are  set  forth  in  the  Appendix  hereto.  From  this 
the  Court  will  note  that,  contrary  to  the  position  taken  by 
Airnews  at  the  original  hearings  before  the  Board,  Air¬ 
news  now  takes  the  position,  officially  and  formally,  that 
a  coordinated  air-truck  service  in  South  Texas  is  not  re- 


qnired  by  public  convenience  and  necessity.  It  expressly 
concedes  that  it  is  unlikely  that  it  would  be  able  to  obtain 
the  necessary  truck  permit  from  the  Texas  Railroad  Com¬ 
mission.  It  expressly  concedes  that  it  does  not  possess 
the  necessary  trucks  to  provide  a  coordinated  air-truck  op¬ 
eration.  In  other  words,  the  position  taken  by  Airaews  in 
its  application  for  an  exemption  is  directly  contrary  to 
that  taken  by  it  at  the  original  hearings  before  the  Board 
and  upon  which  the  Board  relied  in  good  faith  in  issuing 
a  certificate  to  Airaews. 

In  its  petition  for  review  herein,  Braniff  has  taken  the 
position  that  the  findings  made  by  the  Board  with  respect 
to  Airaews  were  not  supported  by  substantial  evidence. 
Airaews  now  concedes  as  much  when  it  formally  and  of¬ 
ficially  advises  the  Board  that  public  convenience  and 
necessity  do  not  require  a  coordinated  air-track  operation. 
Respondent  ignores  completely  the  facts  officially  recorded 
with  it  by  Airaews  and  asks  this  Court  to  pass  upon  a  situa¬ 
tion  which  it  knows  no  longer  exists  and  which  is  substan¬ 
tially  moot. 

Let  us  examine  some  of  the  contentions  made  by  respond¬ 
ent  in  its  brief  in  light  of  the  above  facts. 

1.  At  the  bottom  of  page  98  of  respondents  brief,  it  is 
stated  that  “Airaews  has  conducted  its  operations  profit¬ 
ably’ *  (Supp.  pp.  2-7).  Such  a  statement  is,  of  course,  sub¬ 
ject  to  the  objection  that  it  is  based  on  data  filed  subsequent 
to  the  close  of  the  record  in  this  proceeding  and  seeks  to 
persuade  the  Court  to  rely  upon  factual  data  concerning 
which  petitioner  has  had  no  opportunity  of  cross-examina¬ 
tion  or  rebuttal  More  important,  however,  is  the  fact  that 
such  a  statement  is  contradicted  by  Airaews  itself  which 
in  its  application  for  an  exemption  concedes  that  a  coordi¬ 
nated  air-truck  service  as  authorized  by  the  Board  would 
be  “uneconomical”.  It  also  ignores  the  fact,  which  Air- 
news  concedes  and  which  respondent  well  knew,  that  Air- 
news  has  not  at  any  time  rendered  the  service  authorized 
by  its  certificate  but  instead  has  operated  in  violation  of  its 
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certificate.  Any  statement  that  “Airnews  has  conducted 
its  operations  profitably”  tends  to  give  this  Court  an  en¬ 
tirely  false  impression  of  the  nature  of  the  operation  which 
Airnews  has  been  rendering. 

2.  Petitioner  took  the  position  before  the  Board  and  here 
that  no  certificate  should  be  issued  to  Airnews  until  the 
Board  was  satisfied  that  Airnews  would  be  able  to  obtain 
the  necessary  certificates  and  permits  from  the  Interstate 
Commerce  Commission  and  the  Texas  Railroad  Commis¬ 
sion  with  respect  to  the  truck  portion  of  the  operations  au¬ 
thorized.  On  pages  99  and  100  of  its  brief,  respondent  at¬ 
tempts  to  answer  this  contention  by  stating  that  if  it  is 
necessary  for  Airnews  to  obtain  such  authority,  Airnews 
will  make  the  necessary  applications.  This,  of  course, 
ignores  Airnews’  own  admission  as  set  forth  in  paragraph 
HI  of  its  petition  for  exemption  that  it  had  decided  not 
to  file  an  application  with  the  Texas  Railroad  Commission : 

“The  Railroad  Commission  advises  that,  unless  Air¬ 
news,  Inc.  could  show  a  substantial  contribution  to  air 
freight  by  the  granting  of  the  permit,  no  purpose  would 
be  served  by  the  licensing  of  such  trucking  routes.” 

The  Court  is  thus  faced  with  this  situation :  The  respond¬ 
ent  and  Airnews  seek  to  sustain  here  a  certificate  awarded 
to  Airnews  by  respondent,  although  Airnews  has  formally 
conceded  to  respondent  that  it  has  not  and  will  not  apply 
for  the  necessary  authority  from  the  Texas  Railroad  Com¬ 
mission  to  provide  the  necessary  truck  service  required  by 
the  Board’s  certificate.  In  effect,  both  respondent  and 
Airnews  are  asking  this  Court  to  pass  upon  a  question  now 
rendered  moot  by  the  present  position  of  Airnews. 

3.  On  page  99  of  respondent’s  brief,  the  following  state¬ 
ment  is  made: 

“The  Board  fully  protected  the  services  within  its 
jurisdiction  by  putting  a  condition  in  Airnews’  certifi¬ 
cate  requiring  it  to  render  adequate  truck  service 
on  a  scheduled  basis  to  not  less  than  three-fourths  of 
the  truck-stop  points  named  in  its  certificate.” 
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This  is  a  totally  unrealistic  and  theoretical  observation.  At 
the  time  it  was  made,  respondent  knew  that  Airnews  was 
not  complying  and  had  never  complied  with  the  condition 
of  its  certificate  and  that  it  (the  Board)  had  done  nothing 
to  enforce  the  condition.  In  its  petition  for  review,  Braniff 
takes  the  position  that  the  evidence  of  record  does  not  sup¬ 
port  the  Board *s  finding  that  public  convenience  and  neces¬ 
sity  requires  a  coordinated  air-truck  service  in  South  Texas 
and  that  the  issuance  of  a  certificate  to  Airnews  would  not 
injure  the  existing  air  services,  including  Braniff.  In  its 
brief,  respondent  seeks  to  meet  this  point  by  the  foregoing 
statement  and  yet  at  the  time  the  statement  was  made 
respondent  knew  that  Airnews  had  formally  conceded  that 
nothing  was  being  done  to  protect  the  existing  air  services 
in  that  area  and  that  Airnews  was  being  permitted  to  op¬ 
erate  in  violation  of  its  certificate  and  in  direct  competition 
with  the  existing  air  services  in  the  area. 

Since  it  is  now  clear  that  the  condition  of  Airnews*  cer¬ 
tificate  has  never  been  complied  with,  counsel  for  both  re¬ 
spondent  and  Airnews  should  concede  that  the  certificate 
has  never  become  effective  and  that  the  issue  before  the 
Court  with  respect  to  Airnews  has  become  moot. 

4.  One  of  the  arguments  advanced  by  petitioner  in  sup¬ 
port  of  its  statement  that  the  Board’s  findings  of  public 
convenience  and  necessity  were  not  supported  by  substan¬ 
tial  evidence  was  the  fact  that  Airnews  had  not  presented 
any  shippers  of  freight  to  support  the  service  for  which 
Airnews  applied.  Petitioner  asserted  that  the  Interstate 
Commerce  Commission  does  not  grant  applications  for  cer¬ 
tificates  except  upon  proof  of  need  for  service  by  shippers 
or  receivers  of  freight.  This  contention  respondent  seeks 
to  meet  in  its  brief  at  page  100  (footnote  108)  by  stating 
that  Braniff  has  not  cited  any  Interstate  Commerce  Com¬ 
mission  cases  to  support  its  contention. 

Petitioner  in  its  brief  had  thought  that  the  practice  of 
the  Interstate  Commerce  Commission  in  this  respect  was 
so  well  known  that  citation  of  authority  was  unnecessary. 


6 


The  doctrine  is  hornbook  to  Interstate  Commerce  Commis¬ 
sion  practitioners.  Should  there  be  any  further  doubt  about 
the  matter,  petitioner  submits  the  following  citations  ob¬ 
tained  by  a  cursory  examination  of  Volume  18,  19  and  20 
of  the  Motor  Carrier  Cases  of  the  Interstate  Commerce 
Commission : 

Murphy  Extension — Groceries,  18  M.C.C.  389,  394: 

“With  respect  to  the  transportation  of  lumber  and 
piling,  other  than  the  self-serving  declarations  of 
applicant  and  his  business  manager,  no  shipper  tes¬ 
tified  as  to  a  need  for  the  services.  ’  * 

Walter  Marsh  Common  Carrier  Application,  19 
M.C.C.  709,  710: 

“No  one  other  than  applicant  appeared  in  support 
of  the  application.  *  ’ 

Sagswold  and  Washburn  Common  Carrier  Applica¬ 
tion,  20  M.C.C.  603,  604: 

1 1  There  is  no  evidence  by  shipper  witnesses  or  other¬ 
wise  which  discloses  a  need  for  the  proposed  serv¬ 
ice.  ’  ’ 

Sun  Transport  Inc.,  Extension  of  Operations — Um¬ 
atilla,  20  M.C.C.  771,  773: 

“A  mere  desire  of  a  shipper,  without  any  showing 
of  any  definite  need  therefor,  is  insufficient  to  sup¬ 
port  a  finding  that  public  necessity  requires  a  pro¬ 
posed  service.’ * 

Bradsher  Extension — Cairo,  Caruthersville,  and 
Memphis,  20  M.C.C.  291,  292 : 

“No  testimony  by  shippers  expressing  a  need  for  the 
proposed  service  was  offered  •  •  •  The  mere  desire 
of  applicant  to  extend  his  operations  is  not  sufficient 
reason  for  granting  a  certificate.” 

5.  On  page  103  of  respondent’s  brief,  there  appear  a 
number  of  statements  with  respect  to  Airnews’  “fitness, 
willingness  and  ability”,  which  are  either  (1)  not  supported 
by  the  record  or  (2)  conceded  by  Airnews  to  be  no  longer 
true. 
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The  statement  is  made  that  Airaews  was  “  making  plans 
to  buy  a  fleet  of  trucks”.  Contrast  this  with  the  statement 
made  in  Airaews  ’  application  for  an  exemption  that  com¬ 
pliance  with  the  tracking  provision  of  its  certificate  would 
require  it  to  incur  the  totally  unnecessary  expense  of 
$20,000  for  tracks.  On  the  same  page  is  contained  the 
statement:  “ Airaews  proposed  a  plan  for  coordinated 
air-track  service.”  Petitioner  does  not  concede  that  Air- 
news  proposed  any  “plan”,  using  the  word  “plan”  in  its 
ordinary  sense  and  not  merely  as  an  expression  of  intent. 
In  any  event,  it  is  now  conceded  by  Airaews  that  it  has  no 
such  plan,  has  had  none  since  the  date  its  certificate  was 
issued  and  believes  that  any  such  plan  would  be  uneco¬ 
nomical  and  inefficient.  On  the  same  page  is  made  the 
statement  that  Airaews  “had  its  own  storage  points  both 
in  the  Valley  and  in  San  Antonio.  ’  ’  This  statement  finds  no 
support  whatsoever  from  the  record.  The  only  reference 
to  storage  points  is  a  statement  made  in  oral  argument 
before  the  Board  by  a  man  who  was  neither  an  attorney 
nor  an  employee  of  Airaews  (App.  pp.  3011-3012).  State¬ 
ments  made  by  counsel  or  others  at  oral  argument  are  not 
facts  upon  which  findings  can  be  based.  This  is  merely  an¬ 
other  example  of  the  extremes  to  which  the  Board  was 
compelled  to  go  in  order  to  attempt  to  support  its  findings 
with  respect  to  Airaews. 

Respondent’s  entire  answer  to  petitioner’s  contention 
that  Airaews  was  not  “fit,  willing  and  able”  ignores  the 
facts  now  officially  before  the  Board  wherein  Airaews 
formally  concedes  its  unwillingness  to  render  a  coordi¬ 
nated  air-truck  operation  and  specifically  requests  an  ex¬ 
emption  to  relieve  it  of  the  necessity  of  providing  the  very 
service  which  the  Board  found  required  by  public  conven¬ 
ience  and  necessity. 

6.  On  page  101  of  its  brief,  respondent  makes  the  follow¬ 
ing  statement : 

“The  contention  that  Airaews  would  be  a  *  contract 

carrier’  with  respect  to  its  south-bound  movement  is 
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a  hypothesis  which  finds  a  basis  in  Braniff’s  desire  to 
nullify  Airaews  ’  certificate  rather  than  in  the  rec¬ 
ord.” 

Respondent  then  refers  to  the  following  record  citations  to 
support  the  foregoing  statement  ( App.  pp.  1600, 1601, 1610, 
1615,  1622).  Petitioner  has  reread  these  portions  of  the 
record  and  submits  that  they  not  only  do  not  support  the 
contention  advanced  by  respondent,  but  instead  actually 
support  the  original  contention  advanced  by  petitioner, 
namely,  that  Airnews  proposed  to  operate  as  a  contract 
carrier  southbound. 


CONCLUSION 

It  is  respectfully  submitted  that  numerous  assertions  of 
alleged  fact  in  respondent’s  brief  are  not  supported  by  the 
record  or  the  findings  of  the  Board,  and  that  the  dear 
abandonment  of  Airnews  of  any  desire  to  perform  coor¬ 
dinated  truck-air  service  has  destroyed  whatever  basis  may 
have  existed  for  the  granting  of  the  certificate  to  Airnews. 
Whether  the  original  record  supported  the  action  taken  by 
the  Board  is  now  a  moot  question. 

For  these  reasons  it  is  respectfully  submitted  that  the 
order  of  the  Board  authorizing  the  certificate  to  Airnews 
should  be  set  aside,  regardless  of  the  action  taken  by  the 
Court  with  respect  to  the  certificates  issued  to  the  other 
applicants. 

Respectfully  submitted, 

Hubert  A.  Schneideb, 

Philip  S.  Peyser, 

815  15th  Street,  N.  W., 
Washington  5,  D.  C., 
Attorneys  for  Petitioner , 
Braniff  Airways,  Inc. 

Whitbfobd,  Hast,  Cabmody  &  Wilson, 

Of  Counsel. 

March  22,  195L 
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APPENDIX 

BEFORE  THE 

CIVIL  AERONAUTICS  BOARD 


Docket  No.  4859 


In  the  matter  of  the  Exemption  of  Aibnbws,  Inc.  from  the 
requirements  of  the  Temporary  Certificate  of  Public 
Convenience  and  Necessity  ordering  two  segments,  and 
from  paragraph  (6)  requiring  holder  to  render  truck 
service. 


Application  far  Exemptions 

» 

L  On  the  29th  day  of  July  1949  Aibnews,  Ino.  was 
granted  a  Temporary  Certificate  of  Public  Convenience 
and  Necessity,  authorizing  it,  subject  to  provisions  therein 
set  out,  in  Title  IV  of  the  Civil  Aeronautics  Act  of  1938,  as 
amended,  and  orders,  rules,  and  regulations  issued  there¬ 
under,  to  engage  in  air  transportation  with  respect  to  prop¬ 
erty,  as  follows: 

1.  Between  the  terminal  point  San  Antonio,  Tex.,  the 
intermediate  point  Beeville,  Tex.,  and  the  terminal 
point  Corpus  Christi,  Tex.;  and 

2.  Between  the  terminal  point  San  Antonio,  Tex,  the 
intermediate  points  McAllen,  Tex.,  and  Harlingen, 
Tex.,  and  the  terminal  point  Brownsville,  Tex; 

to  be  known  as  Route  No.  103. 

> 

II.  The  service  authorized  was  subject  to  certain  terms, 
conditions,  and  limitations,  among  which  was  the  follow¬ 
ing: 

(6).  The  holder  shall  render  adequate  track  service  on 

a  scheduled  basis  to  not  less  than  three-fourths  of  the 
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truck-stop  points  named  in  its  application,  Docket  No. 
2387 ;  Provided ,  however,  that  if  the  holder  is  author¬ 
ized  to  suspend  service  to  a  point  named  in  its  certifi¬ 
cate  the  truck-stop  points  normally  served  through 
such  point  will  not  be  included,  during  the  period  of 
such  authorization,  in  computing  the  number  of  truck- 
stop  points  to  which  the  holder  is  required  to  render 
adequate  truck  service.  Within  30  days  after  the  com¬ 
pletion  of  each  6  months  period  of  operations  pursuant 
to  the  certificate  the  holder  shall  file  with  the  Board 
a  report  showing  its  truck  service  schedules,  truck 
service  tariffs,  and  the  amount  of  service  rendered  by 
its  trucks  to  such  truck-stop  points. 

IH.  On  August  23,  1949,  shortly  after  the  granting  of 
the  certificate  of  convenience  and  necessity,  the  attorneys 
for  Airnews,  Inc.  wrote  to  the  Chairman  of  the  Railroad 
Commission  of  Texas,  describing  the  nature  of  the  cer¬ 
tificate  which  had  been  granted  to  Airnews,  Inc.  and  out¬ 
lining  the  necessity  for  obtaining  a  permit  from  the  Rail¬ 
road  Commission  of  Texas  for  the  operation  of  the  truck¬ 
ing  system  in  connection  with  the  air  freight  service  of 
Airnews,  Inc.  After  much  correspondence  and  several  per¬ 
sonal  interviews  with  the  Railroad  Commission,  attorneys 
for  Airnews,  Inc.  decided  upon  the  type  of  permit  which 
would  be  required,  and  prepared  an  application  for  such 
a  permit,  incorporating  all  of  the  necessary  statistical  in¬ 
formation  required  by  the  Railroad  Commission,  but  it  was 
not  actually  filed  because  of  the  fact  that  it  had  become 
apparent  that  the  type  of  service  which  would  be  furnished 
under  the  permit  if  granted  would  not  materially  contribute 
to  the  development  of  air  freight  for  Airnews,  Inc.  The 
Railroad  Commission  advised  that,  unless  Airnews,  Inc. 
could  show  a  substantial  contribution  to  air  freight  by  the 
granting  of  the  permit,  no  purpose  would  be  served  by  the 
licensing  of  such  trucking  routes. 

In  addition  to  the  foregoing,  it  also  became  apparent 
after  investigation  that  the  agricultural  produce  of  the  Rio 
Grande  Valley  area  moved  naturally  to  the  airports  served 
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by  Airaews,  Inc.  without  the  necessity  for  any  truck  serv¬ 
ice  on  its  part.  Most  of  the  shippers,  being  either  pro¬ 
ducers  or  processors  of  these  agricultural  commodities, 
had  their  own  trucks  adapted  in  size  and  type  to  the  pro¬ 
duce  to  be  moved,  and  preferred  to  deliver  their  produce 
directly  to  the  airport.  At  Harlingen,  one  of  the  largest 
shippers  processes  his  produce  at  the  airport  in  a  war 
surplus  building  and  is  therefore  able  to  deliver  it  con¬ 
veniently  to  plane-side. 

Airnews,  Inc.  has  made  a  careful  study  of  the  availability 
of  freight  in  the  Victoria,  Alice,  Beeville  and  Corpus  Christi 
area,  and  has  come  to  the  conclusion  that  the  operation  of 
a  scheduled  truck  service  would  not  provide  any  substantial 
increase  in  the  freight  there  available.  This  area  lies 
north  of  the  Rio  Grande  Valley  and  its  economy  is  pri¬ 
marily  based  upon  cattle  raising  and  oil  production,  neither 
of  which  provides  any  substantial  air  freight. 

,  #  *  *  • 

In  view  of  the  information  contained  in  the  preceding 
paragraphs,  and  the  cost  analysis  data  given  above,  it 
would  appear  that  Airnews,  Inc.  should  request  an  exemp¬ 
tion  from  the  provisions  of  its  certificate  requiring  truck 
service. 

Moreover,  the  Express  Publishing  Company  (publishers 
of  “San  Antonio  Express”,  a  morning  paper,  and  “San 
Antonio  Evening  News”,  and  the  owner  of  all  the  stock 
of  Airnews,  Inc.)  are  now  and  have  been  for  some  time 
past  operating  a  fleet  of  trucks  in  the  Alice-Corpus  Christi 
area  and  in  the  McAUen-Harlingen-Brownsville  area;  and 
for  Airnews  to  be  required  to  comply  with  the  trucking 
provision  would  be  a  duplication  of  trucking  service  which 
would  incur  an  expense  of  approximately  $20,000  as  here¬ 
inbefore  shown. 

•  #  •  • 

V.  In  making  its  original  application  for  a  certificate, 
Airnews,  Inc.  felt  it  could  be  of  great  service  to  the  Post 
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Office  Department  by  carrying  mail.  In  order  adequately 
to  serve  the  Post  Office  Department  and  the  people  of  this 
section  of  Texas  with  air  mail  service,  truck  service  was  a 
definite  requirement.  Since  the  Post  Office  Department 
indicated  it  was  not  interested  in  mail  service,  Airnews,  Inc. 
at  the  hearing  before  the  Board  withdrew  its  request  for  air 
mail  authority,  and  through  inadvertence  did  not  amend 
its  application  as  it  should  have  done. 

Whebefobe,  the  premises  considered,  this  applicant  prays 
that  this  Honorable  Board  grant  the  relief  herein  sought,  in 
that  it  be  granted  exemption  from  the  requirement  of  the 
certificate  setting  out  segments  1  and  2,  and  that  it  be 
permitted  to  combine  the  same  into  one  segment,  as  shown 
by  proposed  schedules  hereinbefore  set  out,  and  that  it 
also  be  exempt  from  paragraph  (6)  of  the  certificate  re¬ 
quiring  truck  service;  and  for  such  other  and  further  re¬ 
lief  as  to  this  Honorable  Board  may  seem  meet  and  just. 

Respectfully  submitted, 

Elwood  H.  Seal, 

Attorney  for  Airnews ,  Inc . 

Dated  February  15, 1951. 


Certificate  of  Service 

It  is  hereby  certified  that  a  copy  of  the  foregoing  com¬ 
plaint  has  been  served  upon  Eastern  Air  Lines,  Inc.,  Slick 
Airways,  Inc.,  Trans-Texas  Airways,  Braniff  Airways, 
Inc.,  by  mailing  same  properly  addressed,  postage  prepaid. 

Dated  at  Washington,  D.  C.,  this  15th  day  of  February, 
1951. 

Elwood  H.  Seal, 

Attorney  for  Airnews ,  Inc. 
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STATEMENT  OF  QUESTIONS  PRESENTED 

The  general  question  presented  is  whether  the  order 
entered  by  the  Civil  Aeronautics  Board  on  July  29,  1949 
(Joint  App.  1559-1572),  which  provides  for  the  issuance 
of  temporary  certificates  of  public  convenience  and  neces¬ 
sity  to  four  new  cargo  carriers  authorizing  each  of  them 
to  engage  in  air  transportation  of  property  for  a  period  of 
five  years,  is  unlawful  and  should  be  set  aside.  This  brief 
deals  with  the  following  specific  questions : 

(1)  Whether  the  Board  misconstrued  its  promotional 
powers  under  the  Civil  Aeronautics  Act  of  1938  and  relied 
upon  matters  outside  the  record. 

(2)  Whether  the  Board  possesses  power  to  issue  certifi¬ 
cates  of  public  convenience  and  necessity  for  experimental 
purposes. 

(3)  Whether  the  Board’s  order  must  be  set  aside  if  the 
Board  did  not  possess  the  alleged  promotional  and  experi¬ 
mental  powers  upon  which  its  opinion  and  order  are  based. 

(4)  Whether  the  Board’s  order  and  opinion  contain  ade¬ 
quate  findings  which,  upon  a  consideration  of  the  whole 
record,  are  supported  by  substantial  evidence. 

(5)  Whether  the  Board  found  that  there  was  sufficient 
actual  traffic  to  justify  the  certification  of  four  cargo  car¬ 
riers. 

(6)  Whether  the  Board  found  that  the  air  transportation 
authorized  by  its  order  will  foster  sound  economic  condi¬ 
tions  in  air  transportation. 

(7)  Whether  the  Board  could  have  found,  upon  the  basis 
of  substantial  evidence  and  the  whole  record,  that  any  one  of 
the  new  cargo  carriers  would  actually  obtain  sufficient  traf¬ 
fic  to  conduct  an  economically  sound  operation. 
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PETITION  OF  UNITED  AIR  LINES,  INC.  FOR 
JUDICIAL  REVIEW  OF  AN  ORDER  OF  THE 
CIVIL  AERONAUTICS  BOARD 


L 

JURISDICTIONAL  STATEMENT. 

This  appeal  has  been  taken  by  United  Air  Lines,  Inc.  to 
obtain  judicial  review  of  an  order  entered  by  the  Civil  Aero¬ 
nautics  Board  on  July  29, 1949  (Joint  App.  1559-1572).  The 
order  provides  that  temporary  certificates  of  public  conven¬ 
ience  and  necessity  be  issued  to  The  Flying  Tiger  Line,  Inc., 
Slick  Airways,  Inc.,  U.  S.  Airlines,  Inc.  and  Airnews,  Inc. 
authorizing  each  of  them  to  engage  in  air  transportation  of 
property  only,  for  a  period  of  five  years,  on  an  area-to-area 
basis  between  specified  terminal  and  intermediate  points 
throughout  the  United  States. 

The  Civil  Aeronautics  Board  was  created  by  the  Civil 
Aeronautics  Act  of  1938  (52  Stat.  973-1030,  49  U.S.C.  401- 
681).  The  Board  has  jurisdiction  to  issue  certificates  of 
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convenience  and  necessity  authorizing  air  transportation 
(52  Stat.  973,  987,  49  TJ.S.C.  401,  481). 

The  petition  of  United  Air  Lines,  Inc.  for  judicial  review 
was  filed  pursuant  to  Section  1006  of  the  Civil  Aeronautics 
Act  of  1938  (52  Stat.  973, 1024, 49  U.S.C.  401,  646)  and  Sec¬ 
tion  10  of  the  Administrative  Procedure  Act  (60  Stat.  237, 
243,  5  U.S.C.  1001, 1009). 

Section  1006  of  the  Civil  Aeronautics  Act  provides  in  part 
that  any  order  issued  by  the  Civil  Aeronautics  Board  shall 
be  subject  to  review  by  the  circuit  courts  of  appeals  of  the 
United  States  or  by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  upon  petition  filed  within  sixty 
days  after  the  entry  of  the  order  by  any  person  disclosing 
a  substantial  interest.  The  statute  further  provides  that  upon 
the  filing  of  such  a  petition  the  court  shall  have  jurisdiction 
to  affirm,  modify  or  set  aside  the  order  complained  of,  in 
whole  or  in  part,  and,  if  need  be,  to  order  further  proceed¬ 
ings  by  the  Board. 

Section  10(c)  of  the  Administrative  Procedure  Act  pro¬ 
vides  that  every  agency  action  made  reviewable  by  statute 
and  every  final  agency  action  for  which  there  is  no  other 
adequate  remedy  in  any  court,  shall  be  subject  to  judicial 
review.  This  section  also  contains  the  following  provision 
relating  to  the  finality  of  agency  action : 

*  *  Except  as  otherwise  expressly  required  by  statute, 
agency  action  otherwise  final  shall  be  final  for  the  pur¬ 
poses  of  this  subsection  whether  or  not  there  has  been 
presented  or  determined  any  application  for  a  declare 
tory  order,  for  any  form  of  reconsideration,  or  (unless 
the  agency  otherwise  requires  by  rule  and  provides 
that  the  action  meanwhile  shall  be  inoperative)  for  an 
appeal  to  superior  agency  authority.” 

The  rules  of  practice  of  the  Civil  Aeronautics  Board  per¬ 
mit,  but  do  not  require,  the  filing  of  a  petition  for  reconsid- 


3 


« 


eration  of  any  final  order  of  the  Board.1  No  petition  for 
reconsideration  of  the  Boards  order  of  July  29,  1949  in¬ 
volved  in  this  appeal  is  pending  before  the  Board. 

The  petitioner,  United  Air  Lines,  Inc.,  has  a  substantial 
interest  in  the  order  of  July  29,  1949  entered  by  the  Civil 
Aeronautics  Board,  within  the  meaning  of  Section  1006  of 
the  Civil  Aeronautics  Act  governing  judicial  review.  The 
petitioner  was  a  party  by  intervention  in  the  consolidated 
proceeding  in  which  the  order  was  entered  (Joint  App.  192- 
195).  The  cargo  operations  being  conducted  pursuant  to 
the  Board’s  order  of  July  29,  1949  have  diverted  and  are 
diverting  cargo  revenues  from  the  petitioner.  The  substan¬ 
tial  interest  of  the  petitioner  in  the  order  appealed  from  is 
further  disclosed  by  the  Statement  of  the  Case. 

Petitions  for  judicial  review  of  the  order  entered  by  the 
Civil  Aeronautics  Board  on  July  29,  1949  have  also  been 
filed  by  American  Airlines,  Inc.,  Transcontinental  &  Wes¬ 
tern  Air,  Inc.,  Eastern  Air  Lines,  Inc.,  Braniff  Airways, 
Inc.,  Chicago  and  Southern  Air  Lines,  Inc.,  Delta  Air  Lines, 
Inc.,  and  Northwest  Airlines,  Inc.2  These  petitioners,  like 
United  Air  Lines,  Inc.,  all  hold  permanent  certificates  of 
convenience  and  necessity  issued  by  the  Civil  Aeronautics 
Board  and  encounter  the  competition  of  cargo  trans¬ 
portation  conducted  pursuant  to  the  Board’s  order  of  July 
29,  1949.  They,  like  United  Air  Lines,  Inc.,  have  a  sub¬ 
stantial  interest  in  the  order  appealed  from  and  the  Court 
has  jurisdiction  of  their  petitions  for  judicial  review  for 
the  same  reasons  that  the  Court  has  jurisdiction  of  United’s 
petition. 

1  Rules  of  Practice  of  Civil  Aeronautics  Board  in  Economic  Pro¬ 
ceedings,  Federal  Register,  July  16,  1949,  Volume  XIV,  No.  136, 
pp.  4354,  4357. 

2  No.  10,374 — Joint  App.  1-10;  No.  10,387 — Joint  App.  10-16; 
No.  10,388— Joint  App.  17-39 ;  No.  10,439— Joint  App.  72-83 ;  No. 
10,440— Joint  App.  83-94 ;  No.  10,441— Joint  App.  94-103  and  No. 
10,442 — Joint  App.  104-128. 
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For  convenience,  the  petitioners  will  hereafter  be  re¬ 
ferred  to  as  American,  TWA,  Eastern,  United,  Braniff, 
Chicago  and  Southern,  Delta  and  Northwest.  The  carriers 
to  whom  certificates  of  convenience  and  necessity  were 
granted  by  the  Board’s  order  of  July  29, 1949,  all  of  whom 
have  intervened  in  this  appeal,  will  be  referred  to  as 
Airnews,  Flying  Tiger,  Slick  and  U.  S. 

n. 

STATEMENT  OF  THE  CASE. 

A.  THE  DIVISION  OF  OPINION  IN  THE  CIVIL 

AERONAUTICS  BOARD. 

The  order  of  July  29,  1949,  from  which  an  appeal  has 
been  taken,  was  issued  pursuant  to  an  opinion  by  three  of 
the  five  members  of  the  Civil  Aeronautics  Board.  Chairman 
Joseph  J.  O’Connell,  Jr.,  Member  Oswald  Ryan  and  Mem¬ 
ber  Russell  B.  Adams  concurred  in  the  majority  opinion 
(Joint  App.  1443-1515).  Member  Josh  Lee  and  Member 
Harold  A.  Jones  dissented  and  each  of  them  wrote  a  dis¬ 
senting  opinion  (Joint  App.  1515-1558). 

On  July  8,  1950,  Chairman  O’Connell  resigned  from  his 
position  as  Chairman  and  a  member  of  the  Civil  Aeronau¬ 
tics  Board  and,  on  September  21,  1950,  he  was  succeeded 
by  Mr.  D.  W.  Rentzel.  These  events  occurred  after  the 
record  was  closed,  but  the  Court  may  take  judicial  notice 
of  the  resignation  of  Mr.  O’Connell  and  the  appointment 
of  Mr.  Rentzel  ( Bowles  v.  BaJbctor,  54  F.  Supp.  453,  D.C. 
E.D.  Mich.  S.D.;  York  <&  Maryland  Line  Railroad  Company 
v.  WinanSy  58  U.S.  (17  Howard)  30,  41;  State  v.  Evans,  27 
Tenn.  74, 76;  9  Wigmore  on  Evidence  (3d  ed.  1940)  §  2576). 

We,  therefore,  have  a  sitiuation  in  which  an  order  of  the 
Civil  Aeronautics  Board  under  judicial  review  was  ap¬ 
proved  by  two  members  of  the  Board,  disapproved  by  two 
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members  of  the  Board  and  has  not  been  either  approved 
or  disapproved  by  the  present  fifth  member  of  the  Board. 

B.  THE  GENERAL  NATURE  AND  EXTENT  OP  THE  DUPLI¬ 
CATING  COMPETITION  CREATED  BY  THE  BOARD. 

The  majority  of  the  Civil  Aeronautics  Board,  as  con¬ 
stituted  on  July  29, 1949,  issued  four  5-year  certificates  of 
convenience  and  necessity  authorizing  nation-wide  duplica¬ 
tion  of  air  cargo  services.  A  second  air  cargo  system  was 
superimposed  upon  the  existing  air  route  pattern  of  the 
United  States.  The  new  carriers  were  authorized  to  serve 
all  the  principal  cities  of  the  United  States  in  competition 
with  United  and  other  permanently  certificated  carriers 
(see  diagram,  Joint  App.  1209).  Member  Jones  referred 
to  the  fact  that  the  majority  had  created  a  separate  system 
of  air  cargo  carriers  “superimposed  upon  and  duplicating 
the  present  air  route  pattern**  (Joint  App.  1517).  He 
further  said  in  his  dissenting  opinion : 

“The  new  routes  certificated  in  this  proceeding  in¬ 
volve  a  greater  amount  of  duplicating  service  than 
anything  every  before  considered  by  the  Board,  and 
only  real,  compelling  reasons  should  justify  it.  Great 
concern  has  been  expressed  by  Congress  and  others 
for  the  economic  soundness  of  the  United  States  civil 
air  transportation  system  so  essential  to  our  national 
interest,  and  for  the  present  financial  condition  of 
certain  of  the  carriers.  Yet  the  majority  has  now  seen 
fit  to  authorize  the  greatest  amount  of  duplicating  serv¬ 
ice  ever  granted  at  one  time  in  its  history* *  (Joint  App. 
1550). 

When  the  order  of  July  29,  1949  was  entered  there  were 
16  domestic  trunklines,  all  operating,  and  21  certificated 
feeder  or  local  airlines,  of  which  11  were  operating  (Joint 
App.  1553) .  The  Civil  Aeronautics  Board  was  created  in  1938. 
At  that  time  there  were  three  transcontinental  air  carriers, 
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American,  TWA  and  United,  authorized  to  transport  passen¬ 
gers,  cargo  and  mail.  The  Board  created  a  fourth  transcon¬ 
tinental  carrier  when  it  enlarged  the  system  of  Northwest 
by  granting  a  New  York-Milwankee  certificate  so  as  to  pro¬ 
vide  transcontinental  air  transportation  by  Northwest  be¬ 
tween  New  York  and  the  Pacific  Northwest  via  Milwaukee.3 
Two  additional  transcontinental  carriers  of  cargo,  Slick 
and  Flying  Tiger,  were  created  by  the  order  from  which 
we  have  appealed.  In  addition,  U.S.  was  authorized  to 
transport  cargo  over  an  extensive  route  system  serving 
many  cities  between  Boston  and  Rochester  in  the  north, 
Miami  and  New  Orleans  in  the  south  and  Minneapolis- 
St.  Paul  in  the  middlewest  (Joint  App.  1567-1570).  The 
Board  also  created  another  local  airline  with  authority  to 
carry  cargo  in  the  Texas  area  (Joint  App.  1570-1572). 

Between  the  major  cities  of  Los  Angeles,  San  Francisco, 
Chicago,  Cleveland,  Detroit,  Philadelphia,  Boston,  Newark 
and  New  York  on  United’s  transcontinental  route,  the 
Board  added  the  competition  of  both  Slick  and  Flying  Tiger. 
Of  the  55  cities  Slick  was  authorized  to  serve,  all  but  one, 
Thermal,  California,  already  had  certificated  airline  service 
for  property  transportation  and  nearly  all  of  them  had  com¬ 
peting  air  service.  Thermal,  with  a  population  of  300,  is 
located  28  miles  from  a  certificated  airline  point  (Joint  App. 
870).  Similarly,  all  but  two  of  the  46  cities  Flying  Tiger 
was  authorized  to  serve  already  had  certificated  airline  serv¬ 
ice  with  competing  service  in  nearly  every  case.  The  two 
new  cities  are  Thermal,  California,  and  Longview,  Wash¬ 
ington.  Longview  is  located  two  miles  from  Kelso,  which 
already  had  certificated  airline  service  (Joint  App.  870). 

United  is  certificated  to  serve  70  domestic  cities.  Slick 
was  authorized  to  duplicate  United’s  service  at  28  cities, 

3  Northwest  Airlines,  Inc . — Chicago-MUwaukee-New  York  Service , 
6  C.A.B.  217. 
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Flying  Tiger  at  31  cities  and  U.  S.  at  16  cities,  which  in¬ 
cluded  all  of  United’s  more  important  cities.  Between  such 
cities  as  Chicago,  Detroit  and  New  York  where  four  cer¬ 
tificated  air  carriers  were  providing  property  transporta¬ 
tion,  the  Board’s  order  created  two  more.  Between  Los 
Angeles  and  San  Francisco,  on  the  one  hand,  and  Chicago, 
Detroit,  New  York  and  Boston,  on  the  other,  where  there 
were  three  certificated  air  carriers  providing  property 
transportation,  the  Board’s  order  added  two  more. 

'  4  \  *  f  '•  *  « 

This  new  system  of  duplicating  carriers  was  created  in 
the  absence  of  any  substantial  evidence  of  record  indicating 
economic  success  or  satisfying  other  tests  of  public  conven¬ 
ience  and  necessity.  Such  evidence  being  lacking,  the  ma¬ 
jority  sought  to  justify  the  certification  of  additional  cargo 
carriers  in  order  to  conduct  an  experiment  The  majority 
found  there  was  “a  public  need  for  a  test  of  all  cargo  car¬ 
riage  ’  ’  for  a  trial  period  of  five  years  (Joint  App.  1480). 
Instead  of  finding  on  July  29, 1949,  that  public  convenience 
and  necessity  required  the  proposed  cargo  service,  the 
Board,  referring  to  the  5-year  trial  period,  said: 

“At  the  end  of  that  time  the  Board  will  be  in  a  posi¬ 
tion  to  make  a  sound  appraisal  of  the  economic  poten¬ 
tialities  of  the  operations”  (Joint  App.  1480). 

C.  THE  APPLICANTS. 

The  order  here  appealed  from  resulted  from  two  proceed¬ 
ings  before  the  Civil  Aeronautics  Board  known  as  the  Bos¬ 
ton-New  York-Atlanta-New  Orleans  Case  and  the  Air 

‘  *  '  •  *  •  *  '  •'*  J  •  •  1  •  %  «  «  •  /  r  4  *  '  ‘  •  4  ^  I  •  *  *  •  ,V, 

Freight  Case.  In  the  first  case,  decided  January  27,  1948 
(9  C.A.B.  38),  the  Board  heard,  among  others,  two  applica¬ 
tions  for  certificates  of  public  convenience  and  necessity 
authorizing  the  air  carriage  of  property,  or  property  and 
mail,  along  the  route  in  question,  but  deferred  decision 
thereon  for  consideration  in  the  Air  Freight  Case  (Joint 
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App.  198-217,  1451).  In  the  latter  case,  decided  Jnly  29, 
1949,  the  Board  heard  14  additional  applications  requesting 
authority  to  carry  property,  or  property  and  mail,  by  air 
between  nximerons  cities  located  throughout  the  United 
States  or,  in  some  cases,  between  various  large  marketing 
areas,  instead  of  particular  cities  (Joint  App.  573-606). 4 

One  of  the  applicants  heard  by  the  Board  was  Pennsyl¬ 
vania-Central  Airlines  Corporation  (Joint  App.  596-597; 
now  Capital  Airlines,  Inc.),  a  presently  certificated  trunk¬ 
line  air  carrier  which  sought  to  extend  its  routes  from  coast 
to  coast  and  border  to  border  and  asked  for  authority  to 
carry  property  and  mail  (Joint  App.  329-339).  The  other 
applicants  were  all  new  companies  which  started  operating 
only  after  termination  of  the  war  in  Europe.  Flying  Tiger 
made  its  first  flight  in  July  1945  and  asserted  that  “this 
flight  signalized  the  beginning  of  the  nonscheduled  air 
freight  business,,  (Joint  App.  3351).  U.  S.  made  its  first 
flight  in  December  1945  and  Slick  in  March  1946  (Joint  App. 
3351,  3692,  3618).  Aimews  was  incorporated  in  July  1946 
and  began  operations  with  small  single  engine  planes  (Joint 
App.  3123,  3134) .  Planes  used  by  the  other  noncertificated 
applicants  were  all  surplus  war  aircraft  (Joint  App.  241, 
251,  287,  310,  321,  344,  370,  383,  396,  3352,  3617,  3693). 

Hence  the  operating  history  of  the  applicants  was  ex¬ 
tremely  short  in  November  1946  when  hearing  on  their  ap¬ 
plications  was  begun  in  the  Air  Freight  Case  before  Ex¬ 
aminers  of  the  Board.  In  their  report  in  that  case,  the 
Examiners  concluded  that  the  size  to  which  the  business  of 
carrying  property  by  air  might  eventually  grow  would  de¬ 
pend  on  a  number  of  factors  the  effect  of  which  could  not 
then  be  ascertained.  They  wrote : 

4  The  16  applications  consolidated  for  decision  in  the  Air 
Freight  Case  involved  only  15  applicants  as  U.  S.  prosecuted  an 
application  in  each  of  the  two  cases. 
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“The  size  of  its  role  will  doubtless  depend  primarily 
upon  the  rates  that  can  be  offered,  which  in  turn  will 
be  based  upon  technical  development,  managerial  effi¬ 
ciency,  and  the  proper  adaptation  of  route  patterns  to 
the  characteristics  of  present  and  future  aircraft” 
(Joint  App.  235). 

D.  THE  EARLY  DEVELOPMENT  OF  PROPERTY 
TRANSPORTATION  BY  AIR. 

The  history  of  the  development  of  property  transporta¬ 
tion  by  United  and  the  other  certificated  carriers  stretches 
much  further  back  than  does  that  of  the  newly  certificated 
cargo  carriers.  Long  before  the  passage  of  the  Civil  Aero¬ 
nautics  Act  in  1938  the  air  carriers  in  the  United  States  had 
begun  the  operation  of  a  nationwide  property  transportation 
service.  In  1927  one  of  United’s  predecessor  companies  en¬ 
tered  into  an  agreement  with  American  Railway  Express 
Company  (the  predecessor  of  Railway  Express  Agency)  for 
the  transportation  of  what  was  then  termed  “air  express” 
(Joint  App.  2398).  For  twenty-three  years  United  has  pro¬ 
vided  air  express  service  (Joint  App.  2399).  By  1936  all  cer¬ 
tificated  airlines  had  entered  into  a  uniform  contract  with 
Railway  Express  Agency  for  the  transportation  of  air  ex¬ 
press,  thus  providing  a  national  system  of  air  cargo  service 
(Joint  App.  4157). 

The  development  in  1941  of  the  DC-4,  or  C-54,  aircraft, 
which  has  a  relatively  lower  ton-mile  operating  cost  than 
pre-existing  types  (Joint  App.  4489),  for  the  first  time 
offered  the  airline  industry  the  opportunity  to  reduce  prop¬ 
erty  transportation  rates  appreciably  and  thus  reach  a 
broader  market  (Joint  App.  2507,  4160-4161).  In  view  of 
this  development  United  planned  the  inauguration  of  an 
air  freight  service,  to  be  offered  in  addition  to  air  express 
service,  in  1941  or  early  1942  (Joint  App.  2507).  Other 
certificated  carriers  were  preparing  to  inaugurate  competi¬ 
tive  services.  United,  American,  Eastern  and  TWA  organ- 
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ized  Air  Cargo,  Inc.  in  March  1941  to  conduct  industry  re¬ 
search  into  noncompetitive  phases  of  cargo  transportation, 
including  aircraft  and  equipment  design,  terminal  facilities, 
ground  equipment,  types  of  commodities  which  might  po¬ 
tentially  move  by  air  at  varying  rate  levels,  availability  of 
incidental  ground  transportation  service,  etc.  (Joint  App. 
4059-4061, 4162). 

All  of  these  plans  and  efforts  looking  toward  the  inaugu¬ 
ration  and  development  of  an  extensive  commercial  prop¬ 
erty  air  transportation  business  were  of  course  interrupted 
by  the  war  (Joint  App.  2507,  4035-4036,  4487).  But  the 
activity  and  experience  of  the  certificated  airlines  in  the 
business  of  transporting  property  by  air  continued  to  grow 
in  the  war  years  (Joint  App.  4507).  During  the  war  the 
airlines  carried  what  the  Government  wanted  them  to  carry, 
where  and  when  the  Government  wanted  it  carried  (Joint 
App.  4493-4494,  4499-4507).  After  the  war  the  jobs  of  fly¬ 
ing  troops  home,  handling  other  military  and  priority  traf¬ 
fic  and  expanding  their  peacetime  fleets  and  personnel  to 
meet  the  pent-up  passenger  demand,  required  prodigious 
effort  by  the  airlines  well  into  1946  (Joint  App.  4046-4055). 

Under  these  conditions  the  applicants  and  many  other 
non-certificated  operators  began  flying  cargo.  War  sur¬ 
plus  transport  aircraft  could  be  purchased  or  leased  cheaply. 
Government  trained  pilots  and  mechanics  were  available 
to  fly  and  maintain  them.  It  took  very  little  actual  cash  to 
inaugurate  an  air  freight  business.  Operations  were  begun 
despite  the  fact  that  the  operators  had  not  been  granted 
certificates  of  public  convenience  and  necessity  as  required 
by  the  Civil  Aeronautics  Act. 

E.  THE  APPLICANTS’  NON-CERTIFICATED  OPERATIONS. 

The  Civil  Aeronautics  Act  provides  in  Section  401  (a) 
that  “no  air  carrier  shall  engage  in  any  air  transportation 


unless  there  is  in  force  a  certificate  issued  by  the  Board 
authorizing  such  air  carrier  to  engage  in  such  transporta¬ 
tion.  ’  ’  The  necessity  for  achieving  and  maintaining  se¬ 
curity  and  stability  in  the  nation’s  air  transport  industry 
by  this  statutory  prohibition  is  documented  by  Member 
Jones  in  his  dissenting  opinion  (Joint  App.  1521-1523). 
Any  United  States  citizen  who  undertakes  to  engage  in  air 
transportation  is  an  “air  carrier”  within  the  meaning  of 
the  statutory  prohibition  (Sec.  1  (2)).  “Air  transports^ 
tion”  means  “interstate,  overseas,  or  foreign  air  transpor¬ 
tation  or  the  transportation  of  mail  by  aircraft,”  and  “in¬ 
terstate  air  transportation”  means  “the  carriage  by  air¬ 
craft  of  persons  or  property  as  a  common  carrier  for  com¬ 
pensation  or  hire”  in  interstate  commerce  (Secs.  1  (10), 
1  (21)).  Violation  of  Section  401  of  the  Act  is  a  misde¬ 
meanor  punishable  by  fine  under  Section  902  of  the  Act 

When  the  Civil  Aeronautics  Act  became  effective  on 
August  22,  1938,  the  newly  created  Board  was  confronted 
with  the  question  of  what  to  do  regarding  enforcement  of 
the  Act  as  to  numerous  air  carriers  engaged  in  non- 
scheduled  operations.  The  scope  and  type  of  non-scheduled 
operations  in  existence  at  that  time  is  described  by  the 
following  statements  made  by  the  Board  in  Investigation 
of  Nonscheduled  Air  Services ,  6  C.A.B.  1049, 1051,  decided 
May  17, 1946: 

“When  the  nonscheduled  exemption  order  was 
adopted  in  1938,  nonscheduled  air  transportation  was 
of  limited  economic  significance.  Although  there  were 
many  such  operators,  most  of  them  were  engaged  in 
air  transportation  to  only  a  limited  degree,  chiefly  as  a 
byproduct  of  other  air  services — for  example,  the  sale 
and  servicing  of  aircraft  and  accessories,  aerial  photog¬ 
raphy,  flight  instruction,  aerial  advertising,  crop 
dusting,  and  the  operation  of  airports.” 
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On  October  18,  1938,  the  Board  issued  Section  292.1  of 
its  Economic  Regulations.  This  regulation  provided,  in 
substance,  that  air  carriers  engaged  solely  in  non-scheduled 
operations  should  be  exempt  from  the  economic  require¬ 
ments  of  the  Civil  Aeronautics  Act.  In  adopting  this  regula¬ 
tion,  the  Board  relied  upon  Section  205  (a)  of  the  Act, 
which  gives  the  Board  general  power  to  issue  regulations 
consistent  with  the  statutory  provisions,  and  upon  Section 
416  of  the  Act,  relating  to  exemptions.  Section  416  pro¬ 
vides  that  the  Board  may,  except  as  to  certain  labor  re¬ 
quirements,  exempt  any  air  carrier  or  class  of  air  carriers 
from  all  or  any  part  of  the  economic  requirements  of  the 
statute.  Such  an  exemption  cannot  be  granted,  however, 
unless  the  Board  finds  (1)  that  enforcement  of  such  eco¬ 
nomic  requirements  “would  be  an  undue  burden  on  such  air 
carrier  or  class  of  air  carriers  by  reason  of  the  limited 
extent  of,  or  unusual  circumstances  affecting,  the  opera¬ 
tions  of  such  air  carrier  or  class  of  air  carriers, ”  and  (2) 
that  enforcement  of  such  economic  requirements  “is  not  in 
the  public  interest.” 

The  carriers  engaged  in  aerial  photography,  flight  in¬ 
struction,  aerial  advertising,  crop  dusting  and  similar 
activities  when  Section  292.1  of  the  Board’s  Economic 
Regulations  was  issued  furnished  non-scheduled  service  be¬ 
cause  the  nature  of  their  business  demanded  irregular 
rather  than  scheduled  service.  The  regulation  was  designed 
to  relieve  these  miscellaneous  and  relatively  unimportant 
operators  from  the  burden  of  complying  with  the  economic 
requirements  of  the  new  statute,  which  was  designed  pri¬ 
marily  to  place  under  Federal  regulation  common  carriers 
of  passengers,  property  and  mail  by  aircraft  The  non- 
scheduled  operators  in  1938  were  not  generally  engaged 
in  transporting  passengers  or  property  as  common  carriers. 
Section  292.1  adopted  in  1938  was  not  designed  to  cir- 


cumvent  Section  401  of  the  Act  by  permitting  unlimited 
numbers  of  persons  to  engage  in  air  transportation  of 
passengers  and  property  as  common  carriers  without  ob¬ 
taining  certificates  of  convenience  and  necessity. 

The  non-certificated  operators  who  commenced  air  cargo 
operations  after  the  war  claimed  that  their  services  were 
non-scheduled  and,  therefore,  permissible  under  Section 
292.1  of  the  Board’s  Economic  Regulations,  or  that  they 
were  ‘  ‘  contract  ’  ’  carriers  not  subject  to  regulation  by  the 
Civil  Aeronautics  Act. 

During  the  progress  of  these  consolidated  proceedings 
the  applicants,  or  some  of  them,  requested  the  Board  to 
amend  its  Economic  Regulations  so  as  to  exempt  them  from 
Section  401,  and  thus  give  them  the  right  to  operate 
as  common  carriers  with  regular  schedules,  pending  the 
Board ’s  decision.  Initially  the  Board  took  the  position  that 

the  issue  of  whether  a  common  carrier  status  should  be 

•  •  •  •  • 

given  to  the  all-cargo  applicants  should  be  determined  in 
a  certificate  proceeding  instead  of  by  exercise  of  the  Board’s 
power  to  grant  exemptions.  On  this  subject  the  Board  said 
in  Investigations  of  Nonschedvled  Air  Services ,  6  C.A.B. 
1049, 1056,  decided  May  17, 1946 : 

“It  is  our  opinion  that  the  inauguration  of  cargo 
services  by  new  carriers  which  would  parallel  routes  of 
existing  carriers  should  be  passed  upon  in  a  certificate 
proceeding.  ’  ’ 

•  •  *  '  w*'  ’  *  s(  4  (>.«"  *  V',' 

•  j  •  4'  «*.  •  — *  •  y  ■%*  » 

However,  on  May  5,  1947,  the  Board,  over  objection  by 
United  and  other  certificated  carriers,  adopted  Section 
292.5  of  its  Economic  Regulations.  In  this  Regulation  the 
Board  recited  that  it  would  not  be  possible  to  adjudicate  the 
pending  applications  of  the  cargo  carriers  for  certificates  of 
convenience  and  necessity  for  some  time  and  found  that, 
“during  this  interim  period  it  would  not  be  in  the  public 
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interest  to  terminate  or  curtail  such  services  and  thereby 
lose  the  benefit  of  the  experience  being  obtained  in  this 
new  field  of  air  cargo.”  The  Board  therefore  granted  an 
exemption  to  the  applicants  in  the  Air  Freight  Case  and  in 
the  Boston-New  York-Atlanta-New  Orleans  Case  who  were 
actively  engaged  in  cargo  operations.  They  were  exempted, 
by  Section  292.5,  from  the  more  important  economic  re¬ 
quirements  of  the  Civil  Aeronautics  Act,  including  Section 
401,  and  were  permitted  to  operate  as  common  carriers  of 
cargo  in  interstate  commerce  between  points  served  by 
them  during  the  year  ended  May  5, 1947  (Joint  App.  1452, 
1533-1534).  This  exemption  became  effective  on  June  10, 
1947,  and  provided  that  it  would  continue  in  effect  as  to 
each  applicant  until  sixty  days  after  the  Board  made  final 
disposition  of  its  application  for  a  certificate. 

Section  292.5  of  the  Board’s  Economic  Regulations  did 
not  impose  any  service  obligations  upon  the  carriers  for 
whose  benefit  the  regulation  was  adopted.  They  were  free 
to  concentrate  on  large  cities  and  long  hauls  and  volume 
shipments  and  to  omit  service  to  particular  cities  and 
shippers  from  time  to  time  in  order  to  increase  their 
revenue. 

F.  PROCEDURAL  DEVELOPMENTS. 

On  March  12,  1948,  the  Examiners  issued  their  report  in 
the  Air  Freight  Case  and  recommended  that  temporary 
certificates  of  public  convenience  and  necessity  be  issued  to 
Flying  Tiger,  Slick,  U.  S.  and  Airnews  (who  ultimately 
became  the  successful  applicants  under  the  Board’s  order 
of  July  29,  1949),  and  also  to  California  Eastern  Airways, 
Inc.  and  Willis  Air  Service,  Inc.  The  report  of  the  Exam¬ 
iners  was  made  without  the  benefit  of  information  as  to 
operating  results  of  the  applicants  as  common  carriers  of 
air  cargo  because  the  hearing  in  the  Air  Freight  Case  was 
closed  in  January  1947,  and  Section  292.5  which  gave  the 
applicants  common  carrier  status,  was  not  effective  until 
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June  10,  1947.  United  and  other  interveners  filed  excep¬ 
tions  to  the  Examiners’  report  (Joint  App.  606-661).  They 
also  filed  petitions  to  reopen  the  record  so  that  the  experi¬ 
ence  obtained  by  the  air  cargo  applicants  in  operating  as 
common  carriers  of  cargo  since  June  10, 1947,  under  Section 
292.5  of  the  Board ’s  Economic  Regulations,  would  be  avail¬ 
able  to  the  Board  in  deciding  whether  any  certificates  of 
public  convenience  and  necessity  should  be  issued  in  the  Air 
Freight  Case  or  the  Boston-New  York- Atlanta-New  Orleans 
Case  (Joint  App.  661-740).  Answers  were  filed  to  these 
petitions  and  replies  were  filed  to  the  answers  (Joint  App. 
741-791). 

The  importance  of  incorporating  proof  of  the  actual  op¬ 
erating  results  of  the  uncertificated  cargo  carriers  into  the 
record  in  the  Air  Freight  Case  and  the  Boston-New  York- 
Atlanta-New  Orleans  Case  was  recognized  by  the  Board  in 
its  opinion  in  a  related  case  known  as  the  Air  Freight  Rate 
Investigation,  9  C.A.B.  340,  decided  April  21,  1948.  The 
Board  in  its  opinion  referred  to  the  all-cargo  carriers  oper¬ 
ating  under  Section  292.5  of  the  Board’s  Economic  Regu¬ 
lations  and  said : 

“The  entry  of  these  carriers  into  the  air  freight  field 
on  this  basis  constitutes  an  experiment  of  great  impor¬ 
tance  to  the  public  as  a  test  of  whether  a  specialized  air 
freight  industry  can  be  developed  on  the  basis  of  its 
own  economic  ability  to  exist  ’  ’ 

On  May  21, 1948,  the  Civil  Aeronautics  Board  entered  an 
order,  requiring  the  applicants  in  the  Air  Freight  Case  and 
in  the  Boston-New  York- Atlanta-New  Orleans  Case  to  file 
within  twenty  days  special  reports,  including  profit  and  loss 
statements,  covering  the  year  1947  and  the  first  quarter  of 
1948  (Joint  App.  806-810).  On  the  same  date  the  Board 
entered  an  order  which  denied  the  petitions  of  United  and 
others  to  reopen  the  record  (Joint  App.  804-806).  On  June 
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1,  1948,  United  filed  a  petition  for  reconsideration  of  the 
Board’s  orders,  Serial  Nos.  E-1612  and  E-1613,  and  re¬ 
quested  oral  argument  with  respect  thereto  (Joint  App. 
810-820,  857-860).  Similar  petitions  were  filed  by  other 
interveners  (Joint  App.  820-856).  On  July  20,  1948,  the 
Board  entered  an  order  assigning  these  petitions  to  be 
orally  argued  “at  the  same  time  and  place  as  the  oral 
argument  to  be  held  on  the  applications  in  the  above-entitled 
proceeding”  (Joint  App.  862-864).  The  dual  arguments 
were  presented  in  September  1948.  The  parties  were  thus 
compelled  to  state  their  views  as  to  the  merits  of  the  con¬ 
solidated  proceedings  involving  applications  by  cargo  car¬ 
riers  for  certificates  of  public  convenience  and  necessity 
without  knowing  whether  the  record  would  or  would  not  be 
reopened  for  the  presentation  of  evidence  of  the  result  of 
the  all-cargo  experiment  authorized  by  Section  292.5  of  the 
Board’s  Economic  Regulations. 

On  October  20, 1948,  the  Board  entered  orders  in  both  the 
Air  Freight  Case,  and  the  Boston-New  York- Atlanta-New 
Orleans  Case  reopening  the  records  for  the  limited  purpose 
of  receiving  in  evidence  specified  items  of  proof,  including 
the  special  reports  of  the  applicants  for  the  period  of  Jan¬ 
uary  1,  1947,  to  September  30,  1948,  and  permitting  cross- 
examination  with  respect  thereto  (Joint  App.  903-908).  By 
stipulation,  all  operating  and  financial  reports  required  by 
the  Board  to  be  filed  with  it  by  the  applicants,  up  to  the 
date  of  its  decision  on  July  29,  1949,  were  made  a  part  of 
the  record  in  the  case.  In  connection  with  their  effort 
to  reopen  the  record,  United  and  other  interveners  ob¬ 
jected  to  the  validity  of  the  stipulation  for  the  reason  that 
it  had  not  been  signed  by  all  the  parties,  but  the  Board 
found  it  to  be:  “in  fact  binding  upon  the  parties”  and  “in 
full  force  and  effect”  (Joint  App.  903-906).  On  Novem¬ 
ber  24,  1948,  the  Board  entered  orders  in  the  Air  Freight 
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Case,  and  in  the  Boston-New  York- Atlanta-New  Orleans 
Case,  consolidating  the  reopened  cases  into  one  proceeding 
(joint  App.  915-916). 

A  further  hearing  was  held  before  an  examiner  of  the 
Board  between  November  29  and  December  8,  1948.  The 
Board  thereafter  refused  requests  by  United  and  other 
interveners  that  the  Board  follow  its  usual  procedure  of 
briefs  to  the  examiner,  an  examiner’s  report,  exceptions 
thereto  and  briefs  and  arguments  to  the  Board  (Joint  App. 
916-920,  922-935),  and  in  lieu  thereof  entered  an  order  on 
December  21,  1948,  directing  the  Examiner  to  certify  the 
entire  record  to  the  Board  for  initial  decision  (Joint  App. 
921-922).  This  was  done  and  the  Board  issued  on  April  29, 
1949,  a  tentative  opinion  and  order  providing  (1)  that  tem¬ 
porary  certificates  of  convenience  and  necessity  be  issued 
to  Flying  Tiger,  Slick,  U.  S.  and  Aimews  authorizing  them 
to  engage  in  air  transportation  of  property  for  a  period 
of  five  years  between  the  areas  and  points  specified  in  cer¬ 
tificates  attached  to  the  Board’s  order  and  (2)  that  all  par¬ 
ties  to  the  consolidated  proceeding  be  allowed  twenty  days 
from  service  of  the  Board’s  opinion  and  order  to  file  and 
serve  exceptions  with  respect  thereto  (Joint  App.  1018- 
1152).  The  tentative  opinion  and  order  of  April  29,  1949, 
were  issued  without  the  benefit  of  oral  argument  covering 
the  evidence  introduced  at  the  second  hearing  in  November 
and  December  1948.  Exceptions  to  the  Board’s  tentative 
opinion  and  order  of  April  29,  1949,  were  filed  by  United 
aiid  other  interveners  (Joint  App.  1153-1290,  1304-1399), 
and  the  Board  heard  oral  argument  with  respect  thereto 
starting  on  June  13, 1949  (Joint  App.  1399-1443).  On  July 
29,  1949,  the  Board  rendered  a  final  opinion,  which  is  sub¬ 
stantially  a  copy  of  its  tentative  opinion  of  April  29,  1949, 
and  entered  a  final  order,  granting  the  same  certificates  pro¬ 
vided  for  in  its  tentative  order  of  April  29,  1949  (Joint 
App.  1443-1591). 
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G.  THE  LOSSES  SUSTAINED  BY  THE  APPLICANTS. 

The  experiment  conducted  by  the  Board  in  air  cargo 
transportation  resulted  in  substantial  losses  by  all  opera¬ 
tors,  in  spite  of  the  fact  that  Section  292.5  of  the  Board’s 
Economic  Regulations  permitted  common  carrier  opera¬ 
tions  without  imposing  service  obligations. 

Two  of  the  original  thirteen  noncertificated  applicants5 
for  trunk-line  routes,  Calasia  Air  Transport  and  Mutual 
Aviation,  Inc.,  never  commenced  air  cargo  operations  so  far 
as  the  record  shows  (Joint  App.  379-383,  562,  684,  1453). 
Another  applicant,  Air  Borne  Cargo  Lines,  Inc.,  lost  over 
$19,000  in  the  first  month  and  a  half  of  its  operations  in  the 
spring  of  1946,  and  failed  to  file  any  further  financial  or 
operating  data  (Joint.  App.  242-245).  It  conceded  that  its 
cash  position  had  subsequently  been  ** reduced  materially” 
and  it  was  eventually  adjudicated  bankrupt  (Joint  App.  244, 
1010).  A  fourth  applicant,  American  Air  Express  Corpo¬ 
ration,  after  conducting  a  few  flights  in  1946  ceased  opera¬ 
tions  and  failed  to  submit  any  further  data  concerning  its 
operations  (Joint  App.  251,  1010). 

The  record  shows  that  four  of  the  remaining  nine  appli¬ 
cants  were  adjudicated  bankrupt  or  were  the  subject  of 
proceedings  under  Chapters  10  or  11  of  the  Bankruptcy 
Act.  They  were  Air  Cargo  Transport  Corporation,  Cali¬ 
fornia  Eastern  Airways,  Inc.,  Flamingo  Air  Service,  Inc. 
and  Lone  Star  Air  Cargo  Lines,  Inc.  (Joint  App.  4761, 1501, 
563, 1010) .  These  eight  applicants  dropped  out  of  the  case 
as  evidenced  by  their  failure  to  participate  in  the  reopened 
hearing  in  November  1948  (Joint  App.  1453,  1501). 

5  The  applications  of  Pennsylvania-Central  Airlines  Corpora¬ 
tion  (now  Capital  Airlines,  Inc.),  a  certificated  carrier,  and  of 
Airaews,  Inc.,  an  applicant  for  a  local  or  feeder  route,  are  given 
no  further  consideration  in  this  brief. 
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One  of  the  five  remaining  applicants,  Globe  Freight  Air¬ 
line,  Inc.,  discontinued  operations  in  April  1947  after  ex¬ 
pending  over  $163,000  to  obtain  total  freight  revenues  of 
just  $67,016  (Joint  App.  4961-4962).  This  meant  that  Globe 
spent  $2.43  for  every  dollar  of  revenue  derived.  The  four 
other  applicants,  Slick,  Flying  Tiger,  U.  S.,  and  Willis,  each 
had  a  record  of  staggering  and  continuing  losses.  None  of 
them  was  able  to  produce  a  profit  on  its  air  freight 
operations. 

At  the  commencement  of  its  common  carrier  operations 
under  Section  292.5  in  June  1947,  Slick,  the  largest  non- 
certificated  freight  carrier  in  the  business,  had  an  operating 
deficit  of  $1,205,679  incurred  during  the  previous  fifteen 
months  (Joint  App.  4977).  By  the  end  of  1947  Slick’s 
deficit  had  increased  another  $100,000  to  $1,305,734  (Joint 
App.  4989).  During  1948  its  operating  loss  from  freight 
operations  was  $707,035.® 

Slick’s  loss  from  freight  operations  during  the  first  six 
months  of  1949  amounted  to  $435,433  (Joint  App.  5012, 
5016).  Slick’s  loss  amounted  to  2.7 ^  on  every  ton-mile  of 
freight  flown  in  1948  and  to  over  44  on  every  ton-mile  flown 
in  the  first  six  months  of  1949  (Joint  App.  4995,  5001,  5005, 
5009,  5013,  5017).  Slick’s  expenses  from  its  freight  opera¬ 
tions  amounted  to  $1.21  for  every  dollar  it  took  in. 

6  Transportation  operating  loss — first  quarter,  $221,746  (Joint 
App.  4994) ;  second  quarter,  $195,861  (Joint  App.  5000) ;  third 
quarter,  $145,096  (Joint  App.  5004) ;  fourth  quarter,  $144,332 
(Joint  App.  5008).  Operating  loss  of  $57,789  as  shown  on  Slick’s 
profit  and  loss  statement  for  die  fourth  quarter  must  be  increased 
by  $86,543  (the  amount  of  the  profit  shown  to  have  been  realized 
from  Slick’s  Service  and  Supply  Division)  to  obtain  operating  loss 
from  freight  operations  for  that  quarter.  The  same  addition  must 
be  made  to  operating  loss  shown  on  Slick’s  profit  and  loss  statements 
for  the  first  and  second  quarters  of  1949  in  order  to  obtain  the  trans¬ 
portation  operating  loss. 
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Flying  Tiger,  during  the  period  up  to  June  1947  while  it 
was  purporting  to  operate  as  a  contract  or  nonscheduled 
carrier,  incurred  an  operating  deficit  of  $727,778  (Joint 
App.  4867, 4869).  This  deficit  was  incurred  despite  a  profit 
of  $132,080  which  Flying  Tiger  realized  from  non-freight 
activities  during  the  first  six  months  of  1947  (Joint  App. 
4851,  4871).  Thus,  its  air  freight  losses  during  its  first  two 
years  of  operation  were  well  in  excess  of  $850,000.  During 
the  last  half  of  1947,  after  Flying  Tiger  had  become  a  com¬ 
mon  carrier  of  property  with  broad  operating  authority,  its 
losses  from  air  freight  operations  amounted  to  $182,687 
(Joint  App.  4889,  4915).  Flying  Tiger  had  a  net  operating 
loss  of  10.4^  on  each  ton-mile  of  freight  it  flew  in  1947 
(Joint  App.  4919). 

During  the  first  nine  months  of  1948,  Flying  Tiger  lost 
$247,428  on  its  air  freight  operations,  or  2.7^  on  every  ton- 
mile  of  freight  flown.  For  every  dollar  of  freight  revenue 
received  during  that  period  Flying  Tiger  spent  $1.21  (Joint 
App.  4927,  4933,  4941).  Beginning  with  the  fourth  quarter 
of  1948,  however,  Flying  Tiger  discontinued  the  segregation 
of  its  freight  expenses  from  those  expenses  applicable  to 
other  revenues  as  shown  on  its  quarterly  profit  and  loss 
statements  (Joint  App.  4946,  4952,  4958).  Flying  Tiger 
during  that  period  engaged  in  a  number  of  non-freight 
activities,  including  the  lease  of  certain  of  its  aircraft  to 
irregular  passenger  carriers  and  the  performance  of  main¬ 
tenance  work  for  the  Army  and  others  (Joint  App.  1466- 
1467).  It  is  therefore  impossible  to  ascertain  the  precise 
extent  of  its  air  freight  losses  subsequent  to  September 
1948.  Be  that  as  it  may,  during  the  nine-month  period  from 
October  1,  1948  through  June  1949  Flying  Tiger’s  direct 
flying  expenses  alone  exceeded  its  freight  revenues  by  $84,- 
879  and  its  total  operating  expenses  exceeded  such  revenues 
by  $851,795  (Joint  App.  4946,  4952,  4958). 


U.  S.,  the  third  trunk-line  carrier  certificated  by  the  board, 
offered  only  limited  freight  service  prior  to  its  certification 
bnt  suffered  extremely  heavy  losses  on  the  freight  opera¬ 
tions  it  did  conduct.  By  June  1947,  when  U.  S.  was  author¬ 
ized  to  engage  in  common  carrier  operations,  it  had  incurred 
a  deficit  in  contract  operations  of  $1,383,179  (Joint  App. 
5025) .  U.  S.  continued  to  suffer  such  heavy  losses  after  it 
received  authority  to  provide  a  scheduled  service  as  a  com¬ 
mon  carrier  that  it  discontinued  operations  in  November 
1947  and  leased  its  aircraft  to  others  in  order,  so  it  said,  to 
‘ 1  conserve  its  working  capital  ’  ’  (Joint  App.  4710).  The 
financial  results  of  its  preceding  four  months  ’  operations 
showed  the  wisdom  of  its  decision  to  terminate  operations. 
During  those  four  months  as  a  common  carrier  of  freight 
U.  S.  had  incurred  $333,883  in  operating  expenses  in  order 
to  derive  $115,060  in  operating  revenues — resulting  in  an 
operating  loss  of  $218,823  (Joint  App.  5031,  5035).  This 
meant  that  U.  S.  spent  $2.90  for  every  dollar  of  revenue 
derived.  During  that  period  TJ.  S.  flew  a  total  of  only 
410,941  revenue  ton-miles  of  freight  (Joint  App.  4709).  Its 
loss  amounted  to  53^  for  every  ton-mile  flown.  For  the  year 
1947  as  a  whole,  U.  S.  suffered  a  net  loss  of  $481,620  in  flying 
1,332,236  ton-miles  of  freight,  or  36^  for  every  ton-mile 
flown  (Joint  App.  5036). 

After  U.  S.  resumed  operations  “on  a  limited  scale”  on 
May  17,  1948,  its  losses  mounted  even  higher  than  before 
(Joint  App.  4711) .  During  the  remainder  of  that  year  U.  S. 
expended  $340,796  in  operating  expenses  in  order  to  derive 
$80,244  in  transportation  revenues,  leaving  it  with  a  net 
deficit  in  its  freight  operations  for  the  year  of  $260,552. 
Thus  U.  S.  spent  $4.25  for  every  dollar  of  transportation 
revenue  derived.  The  net  operating  loss  amounted  to  62^ 
on  every  ton-mile  of  freight  flown  during  the  year  (Joint 
App.  5017). 
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Losses  suffered  by  U.  S.  during  the  first  six  months  of 
1949,  while  not  as  spectacular  as  those  endured  in  1948,  were 
still  very  heavy.  During  that  half  year  U.  S.  expended 
$289,140  to  derive  $120,587  in  transportation  revenue — an 
expenditure  of  $2.39  for  every  dollar  taken  in  and  a  net 
operating  loss  of  26^  on  every  ton-mile  of  freight  flown 
(Joint  App.  5097). 

By  June  30, 1949,  U.  S.’s  deficit  totaled  $2,283,698  (Joint 
App.  5095).  Out  of  an  original  net  worth  of  $2,996,844,  it 
had  left  just  $713,146.  Thus  had  U.  S.  “conserved”  its 
working  capital. 

The  last  remaining  applicant,  Willis,  so  depleted  its  re¬ 
sources  with  losses  from  its  air  freight  operations  that  de¬ 
spite  the  tremendous  deficit  piled  up  by  U.  S.,  the  Board 
found  that  U.  S.  was  “in  a  considerably  better  financial  con¬ 
dition”  than  Willis  “to  weather  any  economic  difficulty 
which  might  result  from  initial  losses  incurred  in  operation 
of  the  entire  north-south  system”  and,  accordingly,  certifi¬ 
cated  V.  S.  rather  than  Willis  to  operate  over  that  route 
(Joint  App.  1508-1509). 

During  the  first  ten  months  of  1946,  although  Willis  at 
that  time  was  engaging  in  both  air  freight  and  passenger 
operations  and  derived  approximately  one-half  of  its  reve¬ 
nue  from  passenger  traffic,  its  loss  amounted  to  $55,033 
(Joint  App.  345).  During  1947  Willis  9  total  operating  ex¬ 
penses  of  $654,484  compared  with  its  freight  revenues  of 
$577,096  and  resulted  in  a  loss  of  $77,388,  or  Z.Zf  for  each 
ton-mile  of  freight  flown  (Joint  App.  5117).  In  1948  its 
operating  expenses  exceeded  its  freight  revenues  by  $38,177, 
or  by  2.3^  for  each  ton-mile  of  freight  flown  (Joint  App. 
5151). 

Thus  in  three  years  Willis  lost  $170,598  in  the  air  freight 
business.  By  the  end  of  1948  Willis  had  left  only  $47,348  in 


cash  on  hand,  and  its  cnrrent  liabilities  exceeded  its  current 
assets  by  $67,131  (Joint  App.  5143-5149). 

In  a  frank  effort  to  minimize  their  freight  losses,  begin¬ 
ning  shortly  after  the  commencement  of  their  operations  as 
air  freight  carriers  and  continuing  up  to  the  date  of  decision 
by  the  Board  in  this  case,  these  applicants  devoted  increas¬ 
ingly  large  amounts  of  their  time  and  resources  in  ventures 
other  than  air  freight  service. 

Beginning  in  1948  Slick  engaged  in  an  extensive  Service 
and  Supply  operation  from  which  by  June  30,  1949  it  had 
netted  a  profit  of  $828,934  (Joint  App.  4994, 5000, 5004, 5008, 
5012,  5016).  Slick’s  Executive  Vice  President,  Mr.  L.  J. 
Moorman,  testified  at  the  reopened  hearing : 

“Unfortunately,  it  has  been  necessary  for  Earl  Slick 
and  myself  and  others  to  devote  time  to  the  Supply  and 
Service  Division  and  to  such  things  as  these  hearings 
instead  of  devoting  our  time  to  the  development  of  air 
freight,  but  it  takes  a  little  bit  of  everything  to  stay  on 
in  this  business”  (Joint  App.  2838). 

Flying  Tiger  financed  its  freight  operations  by  an  Army 
maintenance  contract  and  by  regularly  leasing  aircraft, 
sometimes  including  a  crew,  to  noncertificated  carriers  en¬ 
gaged  in  irregular  passenger  operations  (Joint  App.  2948- 
2949,  2960,  2980).  Flying  Tiger’s  President  testified  that 
“one  good  reason”  it  so  leased  its  aircraft  was  that  it  was 
“unable  to  utilize  the  planes  during  certain  periods”  in  air 
freight  operations  (Joint  App.  2990).  During  1947  Flying 
Tiger  showed  a  profit  from  its  non-freight  operations  of 
$262,848  (Joint  App.  4851,  4871,  4889,  4915).  During  1948 
Flying  Tiger’s  gross  revenues  from  outside  maintenance 
work  and  other  non-freight  sources  totaled  $610,387,  and 
during  the  first  six  months  of  1949  such  gross  revenues 

totaled  $1,309,335  (Joint  App.  4946, 4958).  During  that  year 

'  m  *  -  *  '  \  *  .  .  .  • 

and  a  half  these  revenues  from  non-freight  activities,  total- 
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ing  $1,919,722,  equaled  two-thirds  the  $2,933,486  derived 
from  air  freight  operations. 

As  already  noted,  TJ.  S.  minimized  its  air  freight  losses  by 
discontinuing  operations  entirely  in  1947-1948,  and  then  re¬ 
sumed  operations  only  “on  a  limited  scale’ ’  (Joint  App. 
4711).  Willis  never  did  use  its  authority  under  Section 
292.5  to  operate  transcontinental^,  and  gradually  forsook 
air  freight  transportation  for  more  profitable  ventures.  The 
Board  noted  in  its  opinion  “that  about  75  per  cent  of  the 
business  of  Willis  is  in  providing  maintenance  facilities  at 
Teterboro,  N.  J.”  (Joint  App.  1509). 

It  is  likely  that  the  profits  reported  by  these  applicants 
from  their  non-freight  activities  would  have  been  substan¬ 
tially  greater,  and  the  losses  from  their  freight  activities 
correspondingly  increased,  except  for  highly  questionable 
allocations  of  expenses  made  by  these  applicants  between 
their  freight  and  non-freight  activities  (see  Joint  App. 
1005-1006). 

The  only  major  applicant  that  devoted  itself  solely  to  air 
freight,  California  Eastern  Airways,  Inc.,  was  forced  to 
cease  operations  and  resort  to  the  bankruptcy  court  in  1948. 
By  June  1947,  when  it  commenced  common  carrier  opera¬ 
tions,  California  Eastern  had  a  deficit  of  $436,531  (Joint 
App.  4807).  By  September  30,  1948  it  had  more  than 
doubled  that  deficit  by  losing  an  additional  $517,517  in  its 
effort  to  establish  as  being  economic  the  operation  of  a 
transcontinental  air  freight  service  by  a  carrier  devoting 
itself  to  that  traffic  exclusively  (Joint  App.  4835).  All  it 
had  succeeded  in  establishing,  however,  were  a  long  term 
debt  of  $181,600  and  current  liabilities  of  $464,275,  com¬ 
pared  with  current  assets  of  $127,309  (Joint  App.  4834- 
4835).  Between  January  1,  1947  and  March  31, 1948  Cali¬ 
fornia  Eastern  lost  4.2^  on  every  ton-mile  of  freight  it  flew 
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and  32$f  on  every  dollar  of  transportation  revenue  it  derived 
(Joint  App.  4828,  4832). 

In  convenience  and  necessity  cases,  other  than  grand¬ 
father  cases,  the  requirements  of  public  convenience  and 
necessity  must  be  determined  largely  upon  the  basis  of  pre¬ 
dictions  or  estimates  as  to  results  to  be  attained  in  a  busi¬ 
ness  venture  which  has  not  started.  In  this  case  the  Board 
had  an  unusual  opportunity  to  base  a  decision  upon  actual 
experience  because  of  the  cargo  operations  conducted 
under  the  exemption  provisions  of  the  Board’s  Economic 
Regulations.  Mr.  Lee,  in  his  dissenting  opinion,  referred 
to  this  fact  and  then  said : 

“Of  the  9  carriers  who  were  granted  Letters  of  Regis¬ 
tration  to  engage  in  domestic  service,  none  operated  at 
a  profit,  and  only  4  are  operating  today,  while  4  others 
are  in  some  form  of  bankruptcy  or  reorganization.  Cal¬ 
ifornia  Eastern  went  into  bankruptcy  in  May  1948,  with 
an  accumulated  loss  of  $900,000.  Slick  and  Flying 
Tigers  are  still  operating,  but  their  losses  as  of  Sep¬ 
tember  1948,  amounted  to  $1,391,000  and  $1,361,000  re¬ 
spectively.  Even  allowing  for  the  ‘costs  involved  in 
initiating  a  new  business,’  the  losses  have  been  so 
heavy,  so  universal,  and  so  consistent  as  to  leave  little 
room  for  hope  that  the  award  of  a  certificate  of  public 
convenience  and  necessity  will  of  itself  change  a  losing 
operation  to  a  profitable  one.  The  fact  that  a  substan¬ 
tial  volume  of  traffic  has  been  moved  by  the  nonsched- 
uled  carriers  is  not  impressive  since  it  was  moved  at 
so  great  a  loss”  (Joint  App.  1515-1516). 

Mr.  Jones  also  was  influenced  by  the  losses  sustained  by 
the  applicants  while  operating  as  common  carriers  under 
the  Board’s  exemption.  He  said  in  his  dissenting  opinion: 

“Of  the  fourteen  applicants  at  the  original  hearing, 
five  had  gone  bankrupt  or  were  in  receivership  by  the 
time  the  record  was  reoponed  in  the  fall  of  .1948,  and 
three  others  had  ceased  operations,  presumably  in  an 
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effort  to  preserve  their  remaining  assets.  Of  the  sur¬ 
vivors  operating  a  common  carrier  all-cargo  service, 
all  showed  an  unbroken  record  of  appalling  financial 
losses  which,  as  previously  pointed  out,  would  have 
been  much  greater  without  the  support  of  the  various 
outside  ventures  in  which  the  carriers  engaged. 

“We  must  conclude  that  the  findings  upon  which  the 
examiners  based  their  recommendations  have  been  re¬ 
futed  by  actual  experience,  and  destroyed  by  actual 
facts.  The  two-year  test  desired  and  authorized  by  the 
Board  has  served  its  purpose — if  this  were  really  the 
purpose  intended.  The  majority  decision  now  indicates 
otherwise”  (Joint  App.  1541-1542). 


STATUTES  INVOLVED. 

We  have  set  forth  in  an  appendix  to  this  brief  such  por¬ 
tions  of  the  Civil  Aeronautics  Act  of  1938  and  the  Admin¬ 
istrative  Procedure  Act  as  the  Court  may  have  occasion  to 
examine  in  deciding  this  case. 


IV. 

STATEMENT  OF  POINTS. 

A.  The  Board  Misconstrued  its  Promotional  Powers  under 
the  Civil  Aeronautics  Act  of  1938  and  Relied  upon  Mat¬ 
ters  Outside  the  Record. 

B.  The  Board  also  Relied  upon  a  Purported  Power  to 
issue  Certificates  of  Public  Convenience  and  Necessity 
for  Experimental  Purposes — a  Power  which  the  Board 
Does  Not  Possess. 

C.  The  Validity  of  the  Board’s  Order  Must  Be  Decided 
upon  the  Grounds  on  which  the  Board  Based  its  De¬ 
cision. 
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D.  The  Boards  Order  and  Opinion  Cannot  Be  Upheld  Un¬ 
less  They  Contain  Adequate  Findings  which,  Upon  a 
Consideration  of  the  Whole  Record,  Are  Supported  by 
Substantial  Evidence. 

E.  The  Board  Made  No  Finding  that  there  Was  Suffi¬ 
cient  Actual  Traffic  to  Justify  the  Certification  of  Four 
Cargo  Carriers. 

F.  The  Board  Made  no  Finding  that  the  Air  Transporta¬ 
tion  Authorized  by  its  Order  Will  Foster  Sound  Eco¬ 
nomic  Conditions  in  Air  Transportation. 

O.  The  Board  Could  Not  Have  Made  Findings,  upon  the 
Basis  of  Substantial  Evidence  and  the  Whole  Record, 
That  Any  One  of  the  New  Cargo  Carriers  Would  Actu¬ 
ally  Obtain  Sufficient  Traffic  to  Conduct  an  Economically 
Sound  Operation. 

H.  Conclusion. 

V. 

SUMMARY  OF  ARGUMENT. 

The  Civil  Aeronautics  Board  by  a  vote  of  three  to  two 
issued  temporary  certificates  of  convenience  and  necessity 
authorizing  four  new  air  carriers  to  transport  cargo  be¬ 
tween  the  principal  cities  of  the  United  States  in  competi¬ 
tion  with  long  established  cargo  service  by  permanently 
certificated  air  carriers,  including  United.  This  action  was 
taken  in  spite  of  the  fact  that  the  applicants  had  conducted 
cargo  operations  as  common  carriers  under  an  exemption 
granted  by  the  Board  and  had  proved  their  inability  to 
operate  at  a  profit.  During  these  operations,  the  applicants 
had  no  service  obligations,  they  were  free  to  concentrate 
on  large  cities  and  long  hauls  and  they  used  war  surplus 
aircraft  purchased  on  favorable  terms.  Notwithstanding 
these  advantages,  every  applicant  sustained  substantial 


28 


operating  losses.  Five  were  the  subject  of  bankruptcy 
proceedings  and  others  discontinued  business  because  of 
losses. 

These  facts  were  not  disputed.  They  were  proved  by  the 
applicants’  reports.  No  substantial  evidence  was  offered 
to  establish  that  losses  could  be  avoided  by  operations  under 
temporary  certificates  instead  of  under  an  exemption.  The 
Board,  therefore,  did  not  rely  upon  evidence  to  justify  its 
action  in  issuing  the  certificates,  but  relied  upon  an  alleged 
power  to  promote  air  transportation  and  upon  an  alleged 
power  to  conduct  a  five  year  experiment  in  cargo  transpor¬ 
tation  and  then  find  at  the  end  of  five  years  whether  the 
venture  was  economically  sound. 

The  Board  has  no  such  powers.  It  has  no  promotional 
powers  in  this  case  arising  out  of  Governmental  aid  through 
mail  pay  because  the  applicants  did  not  request  authority 
to  carry  mail  and  the  Board  found  that  additional  mail 
carriers  were  not  required  by  convenience  and  necessity. 

The  order  appealed  from  cannot  be  upheld  by  this  Court 
unless  the  reasons  advanced  as  the  basis  for  the  order  are 
upheld  by  this  Court.  If  the  promotional  and  experimental 
powers  relied  upon  by  the  Board  to  justify  its  order  do  not 
exist,  then  the  order  must  be  set  aside  and  the  case 
remanded. 

The  Board’s  order  also  fails  to  satisfy  the  explicit  re¬ 
quirements  of  the  Administrative  Procedure  Act.  It  is  not 
based  upon  substantial  evidence  as  shown  by  the  whole 
record. 

The  Board  made  no  finding  that  the  cargo  traffic  obtain¬ 
able  by  the  new  carriers  in  competition  with  the  perma¬ 
nently  certificated  carriers  was  sufficient  to  justify  certifica¬ 
tion.  The  Board  made  no  estimate  whatever  as  to  cargo 
obtainable  by  the  cargo  carriers  and  instead  relied  upon  a 
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prediction  as  to  air  cargo  potential  existing  throughout  the 
United  States.  The  Board  made  no  finding  as  to  how  this 
assumed  potential  would  be  divided  among  the  permanently 
certificated  carriers  and  the  four  new  carriers.  The  Board’s 
prediction  of  the  amount  of  potential  is  excessive  and  is 
based  upon  rates  which  produced  universal  losses. 

In  the  Declaration  of  Policy  of  the  Civil  Aeronautics  Act 
Congress  not  only  told  the  Board  to  promote  and  encourage 
and  develop  air  transportation,  but  also  told  the  Board  to 
do  so  in  a  manner  that  will 4  4  foster  sound  economic  condi¬ 
tions”  in  air  transportation.  The  Board  ignored  this  Con¬ 
gressional  mandate.  It  relied  upon  promotional  powers,  but 
ignored  the  past  in  dealing  with  the  future.  It  made  no 
finding  as  to  sound  economic  conditions  though  this  was  the 
most  important  issue  in  the  case  because  of  past  losses.  The 
actual  experience  of  universal  losses  by  the  applicants  was 
unanswerable  and  should  have  prevented  the  issuance  of 
any  certificates  whatever. 


VL 

ARGUMENT. 

A.  THE  BOARD  MISCONSTRUED  ITS  PROMOTIONAL  POW¬ 
ERS  UNDER  THE  CIVIL  AERONAUTICS  ACT  OF  1938  AND 
RELIED  UPON  MATTERS  OUTSIDE  THE  RECORD. 

One  of  the  most  important  issues  in  this  case  is  whether 
the  Board  was  or  was  not  required  to  observe  the  usual 
rules  of  law  applicable  to  judicial  adjudication  by  adminis¬ 
trative  agencies.  The  majority  expressed  the  opinion  that 
the  Board  has  promotional  powers  not  possessed  by  other 
regulatory  boards.  This  claim  has  merit  when  made  in  a 
case  involving  an  application  for  authority  to  transport 
passengers  or  property,  or  both,  and  also  air  mail.  The 
Board  has  power  under  Section  406  of  the  Civil  Aeronautics 
Act  to  authorize  payments  for  the  transportation  of  mail  by 
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aircraft,  at  rates  of  compensation  which  exceed  the  fair  and 
reasonable  value  of  the  mail  service  to  the  Post  Office  De¬ 
partment.  Congress  has  authorized  such  payments  in  order 
to  enable  the  Board  to  authorize  air  transportation  of  pas¬ 
sengers  or  property  which  would  not  be  economically  sound 
in  the  absence  of  Governmental  aid  in  the  form  of  mail  com¬ 
pensation.  As  the  Board  said  in  American  Airlines-Mait 
Rate  Proceeding,  3  C.A.B.  323,  335,  “The  use  of  the  mail 
payments  is  a  statutory  device  for  the  accomplishment  of 
national  objectives  that  transcend  the  interests  of  the  postal 
service. *  ’ 

On  this  appeal  we  are  not  concerned  with  promotional 
powers  which  the  Board  may  have  by  reason  of  Section  406 
of  the  Act  relating  to  mail  compensation.  This  is  true  be¬ 
cause  the  successful  applicants  in  this  case  did  not  seek  or 
receive  authority  to  carry  air  mail.  The  four  certificates  of 
convenience  and  necessity  issued  pursuant  to  the  Board’s 
order  of  July  29, 1949  authorized  the  transportation  of  only 
property,  not  including  mail.  The  majority  said  in  its 
opinion : 

“We  have  made  it  abundantly  clear,  however,  that 
in  this  present  proceeding  we  find  the  public  conven¬ 
ience  and  necessity  not  to  require  certification  of  the 
applicants  for  carriage  of  mail  *  *  V*  (Joint  App. 
1479-1480). 

The  contention  of  the  majority  that  in  a  certificate  case 
not  involving  the  transportation  of  air  mail,  the  Board  has 
peculiar  promotional  powers  is  disclosed  by  the  following 
portions  of  the  majority  opinion : 

“Nature  of  the  issues — In  view  of  the  contention 
which  has  been  advanced  that  the  factual  evidence  of 
record  is  not  sufficiently  substantial  to  justify  the  cer¬ 
tification  of  any  all-cargo  carriers,  it  is  essential  in 
disposing  of  the  present  case  that  we  keep  in  mind  the 
nature  of  the  basic  issue  involved.  That  issue  is  pri- 
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marily  promotional  in  character  and  relates  to  develop¬ 
mental  rather  than  purely  regulatory  purposes.  This 
characteristic  of  the  statutory  scheme  serves  to  distin¬ 
guish  the  Civil  Aeronautics  Board  from  judicial  tri¬ 
bunals  and  even  from  many  regulatory  bodies.  Thus 
the  Civil  Aeronautics  Board,  in  addition  to  regulatory 
functions  which  are  concerned  with  the  protection  of 
the  users  of  a  public  service,  has  been  entrusted  by  the 
Congress  with  a  major  promotional  and  developmental 
responsibility — the  encouragement  and  development  of 
a  national  system  of  air  transportation  which  will  be 
adequate  to  the  needs  of  commerce,  the  postal  service 
and  the  national  defense. 

•  i  • 

* 1  Considered  in  the  light  of  the  above  statement  and 
the  developmental  nature  of  the  function  involved  in 
the  issue  before  us,  we  cannot  agree  with  the  conten¬ 
tion  that  the  issue  of  public  convenience  and  necessity 
in  the  present  case  is  to  be  resolved  solely  upon  the 
basis  of  past  and  current  facts  whose  weight  must  be 
strictly  weighed  as  in  the  adjudication  of  a  factual  issue 
in  a  court  of  law.  Our  decision  must  also  take  into 
account  and  give  appropriate  weight  to  broad  consid¬ 
erations  of  future  welfare  related  to  the  development 
of  a  new  type  of  air  commerce  which  until  a  compara¬ 
tively  recent  time  has  received  little  attention.  Such  an 
approach  must  necessarily  be  predicated  upon  future 
estimates  as  well  as  present  facts  for  it  is  keyed  to 
future  goals  and  an  effort  to  envisage  the  shape  of 
things  to  come ’ 7  (Joint  App.  1472-1474). 

It  is  true,  as  pointed  out  by  the  majority,  that  the  Declara¬ 
tion  of  Policy  of  the  Civil  Aeronautics  Act  emphasizes  the 
development  and  promotion  of  air  transportation,  but  this 
is  also  found  in  other  statutes.  For  example,  the  Interstate 
Commerce  Act,  applicable  to  railroads,  motor  carriers  and 
water  carriers,  provides  that  the  National  Transportation 
Policy  of  Congress  is  1 1  to  promote  safe,  adequate,  econom¬ 
ical  and  efficient  service  and  foster  sound  economic  condi¬ 
tions  in  transportation  •  *  •  all  to  the  end  of  developing, 
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aircraft,  at  rates  of  compensation  which  exceed  the  fair  and 
reasonable  value  of  the  mail  service  to  the  Post  Office  De¬ 
partment.  Congress  has  authorized  such  payments  in  order 
to  enable  the  Board  to  authorize  air  transportation  of  pas¬ 
sengers  or  property  which  would  not  be  economically  sound 
in  the  absence  of  Governmental  aid  in  the  form  of  mail  com¬ 
pensation.  As  the  Board  said  in  American  Airlines-MaU 
Rate  Proceeding ,  3  C.A.B.  323,  335,  “The  use  of  the  mail 
payments  is  a  statutory  device  for  the  accomplishment  of 
national  objectives  that  transcend  the  interests  of  the  postal 
service.” 

On  this  appeal  we  are  not  concerned  with  promotional 
powers  which  the  Board  may  have  by  reason  of  Section  406 
of  the  Act  relating  to  mail  compensation.  This  is  true  be¬ 
cause  the  successful  applicants  in  this  case  did  not  seek  or 
receive  authority  to  carry  air  mail.  The  four  certificates  of 
convenience  and  necessity  issued  pursuant  to  the  Board’s 
order  of  July  29, 1949  authorized  the  transportation  of  only 
property,  not  including  mail.  The  majority  said  in  its 
opinion : 

“We  have  made  it  abundantly  clear,  however,  that 
in  this  present  proceeding  we  find  the  public  conven¬ 
ience  and  necessity  not  to  require  certification  of  the 
applicants  for  carriage  of  mail  *  •  (Joint  App. 
1479-1480). 

The  contention  of  the  majority  that  in  a  certificate  case 
not  involving  the  transportation  of  air  mail,  the  Board  has 
peculiar  promotional  powers  is  disclosed  by  the  following 
portions  of  the  majority  opinion : 

“Nature  of  the  issues — In  view  of  the  contention 
which  has  been  advanced  that  the  factual  evidence  of 
record  is  not  sufficiently  substantial  to  justify  the  cer¬ 
tification  of  any  all-cargo  carriers,  it  is  essential  in 
disposing  of  the  present  case  that  we  keep  in  mind  the 
nature  of  the  basic  issue  involved.  That  issue  is  pri- 
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marily  promotional  in  character  and  relates  to  develop¬ 
mental  rather  than  purely  regulatory  purposes.  This 
characteristic  of  the  statutory  scheme  serves  to  distin¬ 
guish  the  Civil  Aeronautics  Board  from  judicial  tri¬ 
bunals  and  even  from  many  regulatory  bodies.  Thus 
the  Civil  Aeronautics  Board,  in  addition  to  regulatory 
functions  which  are  concerned  with  the  protection  of 
the  users  of  a  public  service,  has  been  entrusted  by  the 
Congress  with  a  major  promotional  and  developmental 
responsibility — the  encouragement  and  development  of 
a  national  system  of  air  transportation  which  will  be 
adequate  to  the  needs  of  commerce,  the  postal  service 

and  the  national  defense. 

•  •  • 

“Considered  in  the  light  of  the  above  statement  and 
the  developmental  nature  of  the  function  involved  in 
the  issue  before  us,  we  cannot  agree  with  the  conten¬ 
tion  that  the  issue  of  public  convenience  and  necessity 
in  the  present  case  is  to  be  resolved  solely  upon  the 
basis  of  past  and  current  facts  whose  weight  must  be 
strictly  weighed  as  in  the  adjudication  of  a  factual  issue 
in  a  court  of  law.  Our  decision  must  also  take  into 
account  and  give  appropriate  weight  to  broad  consid¬ 
erations  of  future  welfare  related  to  the  development 
of  a  new  type  of  air  commerce  which  until  a  compara¬ 
tively  recent  time  has  received  little  attention.  Such  an 
approach  must  necessarily  be  predicated  upon  future 
estimates  as  well  as  present  facts  for  it  is  keyed  to 
future  goals  and  an  effort  to  envisage  the  shape  of 
things  to  come”  (Joint  App.  1472-1474). 

It  is  true,  as  pointed  out  by  the  majority,  that  the  Declara¬ 
tion  of  Policy  of  the  Civil  Aeronautics  Act  emphasizes  the 
development  and  promotion  of  air  transportation,  but  this 
is  also  found  in  other  statutes.  For  example,  the  Interstate 
Commerce  Act,  applicable  to  railroads,  motor  carriers  and 
water  carriers,  provides  that  the  National  Transportation 
Policy  of  Congress  is  “to  promote  safe,  adequate,  econom¬ 
ical  and  efficient  service  and  foster  sound  economic  condi¬ 
tions  in  transportation  *  •  *  all  to  the  end  of  developing, 


32 


coordinating  and  preserving  a  national  transportation  sys¬ 
tem  by  water,  highway  and  rail  •  *  V’  (Interstate  Com¬ 
merce  Act,  24  Stat.  379,  as  amended  by  Act  of  Sept.  18, 1940, 
C.  722,  54  Stat.  899,  49  U.S.C.  1). 

The  dissenting  opinion  of  Member  Jones  clearly  points 
out  the  fallacy  of  the  majority’s  conclnsion  that  promo¬ 
tional  powers  conferred  by  the  Civil  Aeronautics  Act  give 
the  Board  power  to  decide  an  issue  of  public  convenience 
and  necessity  without  basing  its  decision  on  substantial  evi¬ 
dence  of  record.  Mr.  Jones  said  in  part  (Joint  App.  1518- 
1520) : 

‘ ‘  But  there  is  one  issue  in  this  proceeding  which  over¬ 
shadows  all  others.  It  is :  Has  this  Board  in  deciding 
that  there  shall  be  created  a  new  system  of  ‘cargo  only’ 
carriers  and  in  granting  certificates  of  convenience  and 
necessity  implementing  such  a  system,  observed  the  re¬ 
quirements  of  the  statutory  authority  under  which  it 
works,  deciding  the  issues  fairly  upon  the  substantial 
evidence  of  record  and  an  impartial  application  of  the 
law? 

“The  majority  has  a  different  view  of  what  it  styles 
the  ‘basic  principle  involved.’  The  Board,  they  say,  ‘has 
been  entrusted  by  the  Congress  with  a  major  promo¬ 
tional  and  developmental  responsibility’  which  they 
argue  frees  it  from  deciding  an  issue  of  convenience 
and  necessity  upon  the  substantial  evidence  of  record 
and  an  application  of  the  law  as  expressed  by  the  Civil 
Aeronautics  Act  and  the  Administrative  Procedure  Act 
Confusing  the  word  ‘promote’  with  ‘promoter’  they 
argue  that  this  permits  them  to  decide  the  issues  on 
something  else  than  evidence.  They  state,  ‘Our  deci¬ 
sion  must  also  take  into  account  and  give  appropriate 
weight  to  broad  considerations  of  future  welfare.  .  .  . 
Such  an  approach  must  necessarily  be  predicated  upon 
future  estimates  as  well  as  present  facts  for  it  is  keyed 
to  future  goals  and  an  effort  to  envisage  the  shape  of 
things  to  come.  ’ 
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“I  have  no  quarrel  with  accepting  reasonable  esti¬ 
mates  based  upon  reliable  and  substantial  evidence,  but 
I  cannot  agree  with  the  majority’s  concept  that  the  use 
of  the  word  *  promote’  in  the  Act  permits  the  Board  to 
accept  speculative  estimates  not  based  on  substantial 
evidence  or  to  indulge  its  occult  powers  ‘to  envisage  the 
shape  of  things  to  come,  ’  giving  such  weight  as  it  may 
wish  to  such  visions,  and  deciding  issues  so  important 
to  our  national  welfare  upon  them. 

“Viewed  objectively,  it  would  seem  that  this  case  has 
been  decided,  not  only  partially,  as  admitted  by  the 
majority,  but  entirely  upon  visions  of  ‘the  shape  of 
things  to  come,’  in  disregard  of  the  evidence  of  record. 
If  this  Board  is  empowered  to  adjudicate  an  issue  of 
public  convenience  and  necessity  upon  future  estimates 
which  have  no  basis  of  fact  in  ‘an  effort  to  envisage  the 
shape  of  things  to  come,’  then  there  is  no  security  in  a 
certificate,  and  the  purpose  of  Congress  to  establish  a 
financially  sound  and  strong  air  transport  system  is 
completely  defeated.  ’  ’ 

The  extracts  which  we  have  quoted  from  the  majority 
opinion  of  July  29,  1949  (Joint  App.  1443  and  1472-1474) 
also  appear  in  the  majority’s  tentative  opinion  of  April  25, 
1949  (Joint  App.  1018  and  1043-1046).  Likewise  the  ex¬ 
tracts  which  we  have  quoted  from  Mr.  Jones’  dissenting 
opinion  of  July  29,  1949  (Joint  App.  1443  and  1518-1520) 
appear  in  his  dissent  to  the  tentative  opinion  of  April  25, 
1949  (Joint  App.  1018  and  1099-1101).  Thus  the  issues  on 
the  point  under  consideration  were  clearly  drawn.  The  ma¬ 
jority  was  relying  upon  alleged  promotional  powers  rather 
than  evidence  and  Mr.  Jones  was  insisting  that  the  Board’s 
decision  should  be  based  upon  substantial  evidence  of 
record. 

The  majority  did  not  reach  a  decision  upon  the  basis  of 
substantial  evidence,  but  relied  upon  alleged  promotional 
powers  and  visions  of  things  to  come.  That  is  why  the 
majority  members  found  it  necessary  to  try  to  distinguish 
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the  Civil  Aeronautics  Board  from  judicial  tribunals  and 
regulatory  bodies  which,  they  admit,  are  compelled  to  act 
upon  the  basis  of  substantial  evidence  of  record.  The  evi¬ 
dence  before  the  Board  in  this  case  established  with  a  de¬ 
gree  of  certainty  seldom  if  ever  encountered  in  convenience 
and  necessity  cases,  that  available  cargo  was  not  sufficient 
to  justify  a  finding  that  cargo  transportation  by  new  air 
carriers  was  required  by  public  convenience  and  necessity. 
Because  of  the  cargo  operations  conducted  by  the  applicants 
over  a  long  period  of  time  under  an  exemption  order,  this 
case  was  lifted  out  of  the  realm  of  opinion  into  the  realm 
of  fact.  There  was  no  escape  from  the  universal  experience 
of  operating  losses  and  bankruptcies.  The  majority  could 
not  have  found,  on  the  basis  of  substantial  evidence,  that 
the  losses  and  bankruptcies  did  not  occur  or  that  the  losses 
could  be  converted  into  profits  by  means  of  the  substitution 
of  temporary  certificates  for  an  exemption  order.  There¬ 
fore,  the  majority  relied  upon  promotion  instead  of  proof. 
This  is  apparent  from  the  majority  and  dissenting  opinions 
and  also  from  statements  made  by  Member  Ryan  during 
oral  argument. 

On  June  13,  1949  (Joint  App.  1400),  which  was  between 
the  date  of  the  tentative  opinion  and  the  date  of  the  final 
opinion,  Mr.  Ryan  stated  that  the  usual  public  convenience 
and  necessity  case  involved  very  largely  the  issue  of  whether 
there  was  enough  traffic  on  a  proposed  route  so  that  a  com¬ 
petitor  could  be  put  in  without  producing  an  uneconomical 
operation  (Joint  App.  1402).  He  then  made  the  following 
statement  to  counsel  for  American : 

“I  think  I  can  agree  with  you  that  if  you  were  to 
isolate  the  promotional  and  developmental  duties  of  the 
Board  in  a  case  of  this  sort  and  would  just  pin  it  down 
upon  one  proposition,  is  there  enough  traffic  at  the 
present  time  to  support  all  of  these  carriers,  the  an¬ 
swer  would  be  very  easy,  that  there  was  not  enough 
traffic  to  support  these  carriers  at  the  present  time,  that 
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if  you  use  the  ordinary  yardstick,  which  Mr.  Jones  has 
used  in  his  dissenting  opinion  and  very  ably,  one  would 
absolutely  have  to  agree  with  your  conclusion  *  •  *” 
(Joint  App.  1403). 

Whether  the  majority  based  its  decision  entirely  upon 
visions  of  the  shape  of  things  to  come  in  disregard  of 
the  evidence,  as  Member  Jones  believes,  or  only  in  part 
upon  such  visions,  as  the  majority  admit,  is  not  material. 
An  order  of  an  administrative  agency  is  unlawful  and 
must  be  set  aside  where  it  is  based  on  findings  resting 
either  in  whole  or  in  part  upon  something  other  than  sub¬ 
stantial  evidence  of  record.  See  Interstate  Commerce  Com¬ 
mission  v.  Louisville  <$>  Nashville  Railroad  Company ,  227 
U.S.  88,  and  the  Chicago  Junction  Case ,  264  U.S.  258.  In 
the  latter  case  the  court  said,  at  page  265 : 

“The  provision  for  a  hearing  implies  both  the 
privilege  of  introducing  evidence  and  the  duty  of  de¬ 
ciding  in  accordance  with  it.  To  refuse  to  consider 
evidence  introduced  or  to  make  an  essential  finding 
without  supporting  evidence  is  arbitrary  action.” 

Under  Section  401  of  the  Civil  Aeronautics  Act  govern¬ 
ing  the  grant  or  refusal  of  certificates  of  convenience  and 
necessity,  the  Board  cannot  issue  a  certificate,  either 
permanent  or  temporary,  unles  it  “finds”  after  a  public 
hearing  that  the  transportation  authorized  “is  required 
by  the  public  convenience  and  necessity.”  Section  1005(f) 
provides  that  every  order  of  the  Board  “shall  set  forth  the 
findings  of  fact  upon  which  it  is  based”  and  Section 
1006(e)  provides  that  findings  of  fact  by  the  Board  are 
conclusive  “if  supported  by  substantial  evidence.”  Thus, 
it  is  dear  that  the  Board  must  limit  its  consideration  and 
decision  to  the  evidence  of  record. 

These  explicit  statutory  requirements  must  be  satisfied. 
They  are  all  inclusive.  Section  401  covers  all  grants  of 
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certificates.  Section  1005(f)  covers  every  order  of  the 
Board  and  Section  1006(e)  requires  that  all  findings  of  the 
Board  must  be  supported  by  substantial  evidence.  The 
Civil  Aeronautics  Act  certainly  makes  no  exception  or 
qualification  as  to  orders  claimed  to  be  justified  under 
promotional  powers. 

The  order  appealed  from  must  be  set  aside  unless  it 
satisfies  the  requirements  of  not  only  the  Civil  Aeronautics 
Act,  but  also  the  Administrative  Procedure  Act.  Section 
2  of  that  Act  broadly  defines  an  ‘  ‘  agency  ’  ’  to  include  a 
governmental  agency  such  as  the  Civil  Aeronautics  Board 
and  defines  an  “order”  to  mean  a  final  disposition  by  any 
agency  in  any  manner,  including  licensing.  “Licensing” 
is  defined  to  include  agency  process  respecting  the  grant 
of  a  “license”  which,  in  turn,  includes  any  agency,  “cer¬ 
tificate  •  •  *  or  other  form  of  permission.”  Agency 
process  for  the  formulation  of  an  order  is  defined  as 
“adjudication.”  Thus  it  is  clear  beyond  argument  that 
decisions  of  the  Board  granting  or  refusing  certificates 
of  public  convenience  and  necessity  are  judicial  adjudica¬ 
tions  and  not  legislative  or  administrative  acts. 

Section  7(c)  of  the  Administrative  Procedure  Act  pro¬ 
vides  that  no  order  shall  be  issued: 

“except  upon  consideration  of  the  whole  record  or 
such  portions  thereof  as  may  be  cited  by  any  party 
and  as  supported  by  and  in  accordance  with  the  reli¬ 
able,  probative,  and  substantial  evidence.” 

Section  8(b)  of  the  Administrative  Procedure  Act  requires 
that  all  decisions  of  agencies  include  a  statement  of  “find¬ 
ings  and  conclusions,  as  well  as  the  reasons  or  basis  there¬ 
for,  upon  all  the  material  issues  of  fact,  law,  or  discretion 
presented  on  the  record.”  Section  10(e)  of  the  Act  pro¬ 
vides  that  a  reviewing  court  shall  “hold  unlawful  and  set 
aside  agency  action,  findings,  and  conclusions  found  to  be 
•  •  #  unsupported  by  substantial  evidence. 9  9 
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The  order  and  majority  opinion  of  July  29,  1949  clearly 
do  not  satisfy  the  requirements  of  the  foregoing  statutory 
provisions.  Instead  of  squaring  its  decision  with  statutory 
enactments  governing  specifically  the  granting  or  refusal 
of  certificates  and  the  order,  findings  and  evidence  required 
to  support  the  granting  of  a  certificate,  the  majority  relied 
upon  the  Declaration  of  Policy  contained  in  Section  2  of 
the  Civil  Aeronautics  Act.  That  section,  however,  does  not 
relieve  the  Board  of  obligations  prescribed  elsewhere  to 
make  findings  based  upon  and  in  accordance  with  sub¬ 
stantial  evidence.  The  Declaration  of  Policy  is  a  general 
guide  to  be  followed  in  determining  the  issue  of  public 
convenience  and  necessity.  It  does  not  purport  to  confer 
specific  powers  or  to  qualify  statutory  requirements  in 
later  sections  of  the  Act.  Mr.  Jones  said  in  his  dissenting 
opinion : 

“It  should  be  emphasized  here  that  the  delegation 
of  authority  to  adjudicate  the  question  and  to  grant  a 
certificate  of  convenience  and  necessity  is  not  con¬ 
tained  in  the  broad  Declaration  of  Policy  of  Section  2 
of  the  Civil  Aeronautics  Act.  This  section  is  but  a 
‘preamble’  in  a  legal  sense,  and  in  itself  confers  no 
powers  on  the  Board — it  is  only  a  guide  to  ‘public 
interest’  In  other  words,  it  is  merely  a  declaration 
of  policy  which  in  effect  gives  to  the  term  ‘convenience 
and  necessity ’  a  more  precise  meaning”  (Joint  App. 
1523-1524). 

B.  THE  BOARD  ALSO  RELIED  UPON  A  PURPORTED  POWER 
TO  ISSUE  CERTIFICATES  OF  PUBLIC  CONVENIENCE 
AND  NECESSITY  FOR  EXPERIMENTAL  PURPOSES— A 
POWER  WHICH  THE  BOARD  DOES  NOT  POSSESS. 

The  opinion  of  the  Board  shows  that  the  four  certificates 
of  public  convenience  and  necessity  for  cargo-only  opera¬ 
tions  were  not  issued  because  the  Board  believed  or  found 
the  applicants  had  proved,  as  required  by  Section  401  of 
the  Civil  Aeronautics  Act,  that  the  public  convenience  and 
necessity  required  the  air  transportation  authorized  during 
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the  next  five  years.  The  opinion  shows  that  the  certificates 
were  issued  instead  in  order  that  an  experiment  could  be 
conducted  to  enable  the  Board  to  determine,  at  the  end  of 
the  experimental  period,  whether  all-cargo  operations  by 
the  four  successful  applicants  may  be  required  by  the 
public  convenience  and  necessity. 

Throughout  its  opinion  the  Board  used  expressions  dis¬ 
closing  its  feeling  that  further  experimentation  was  neces¬ 
sarily  requisite  to  such  a  determination  and  indicating  that 
what  it  was  doing  was  authorizing  an  experiment.  In  re¬ 
ferring  to  the  assertion  of  the  applicants  that  they  could 
develop  air  freight  without  any  need  for  government  mail 
pay,  for  example,  the  Board  said,  “Certainly  we  believe  it 
to  be  very  much  in  the  public  interest  to  test  the  possibilities 
of  reaching  this  goal,,  (Joint  App.  1478).  Later  the  ma¬ 
jority  said  that  the  question  of  the  proper  route  structure 
must  be  approached  on  an  area-to-area  basis  “if  we  are  to 
receive  the  widest  possible  benefits  of  the  experiment,  *  ’  and 
spoke  of 1  ‘  an  experiment  in  a  property-only  service  between 
areas’ ’  and  of  “the  area  service  experiment”  (Joint  App. 
1484,  1486).  The  majority  spoke  of  giving  “a  true  test  of 
the  area  service  concept”  and  stated  that  “it  appears  that 
the  experiment  will  be  better  served  by  not  certificating  a 
given  number  of  applicants  to  serve  all  areas”  (Joint  App. 
1487 ;  see  also  J oint  App.  1500  for  three  references  to  * 1  the 
experiment”).  In  referring  to  the  application  of  Capital 
Airlines,  Inc.,  the  majority  said  that  “we  believe  that  the 
authorization  of  this  carrier  to  conduct  service  over  any  one 
of  the  experimental  freight  routes  would  serve  to  defeat 
one  of  the  underlying  reasons  for  authorizing  the  freight 
service  experiment”  (Joint  App.  1502).  The  majority  con¬ 
cluded  that  ‘ 4  Capital  would  not  contribute  in  any  substan¬ 
tial  manner  to  the  air  freight  experiment  .  .  .  and  this 
application  will  accordingly  be  denied”  (Joint  App.  1503). 
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The  Board  made  it  clear  that  the  purpose  of  its  experi¬ 
ment  was  to  determine  the  feasibility  of  the  air  transporta¬ 
tion  authorized.  It  stated  that  it  believed  4 ‘the  wide  author¬ 
ity  granted  to  the  applicants  certificated  ...  to  be  essential 
to  measure  the  feasibility  of  such  a  specialized  service  in 
air  transportation”  (Joint  App.  1500).  It  said  that  approval 
of  the  application  of  Aimews  “would  provide  the  Board 
with  a  measure  to  gauge  the  effect  of  a  coordinated  air- 
surface  freight  service  and  would  offer  the  means  of  ascer¬ 
taining  the  feasibility  of  service  to  cities  which  are  relatively 
small  population-wise  but  which  offer  a  large  freight  traffic 
generating  potential”  (Joint  App.  1496-1497).  In  discuss¬ 
ing  its  authorization  generally,  the  majority  said, 

“We  view  the  certificated  period  herein  authorized 
as  part  of  a  developmental  or  test  period  which  will 
supply  evidence  to  chart  the  more  distant  course.  We 
find  that  there  is  a  public  need  for  a  test  of  all  cargo 
carriage  by  carriers  concentrating  on  all-freight  service 
under  temporary  certificates  of  public  convenience  and 
necessity.  Such  action  will  give  stability  to  those  opera¬ 
tions  over  a  fair  trial  period.  At  the  end  of  that  time 
the  Board  will  he  in  a  position  to  make  a  sound  ap¬ 
praisal  of  the  economic  potentialities  of  the  operations” 
(Joint  App.  1480;  emphasis  added). 

The  Civil  Aeronautics  Act  requires  the  Board  to  make  a 
sound  appraisal  of  the  economic  potentialities  of  the  opera¬ 
tions  before  it  issues  a  certificate,  not  five  years  later.  It 
requires  the  Board  to  determine  the  economic  potentialities 
of  operations,  proposed  to  be  conducted  without  mail  pay, 
before  it  finds  them  required  by  the  public  convenience  and 
necessity,  not  afterward. 

The  Civil  Aeronautics  Act  does  not  contain  any  provision 
authorizing  the  Civil  Aeronautics  Board  to  issue  a  certifi¬ 
cate  of  public  convenience  and  necessity  in  order  to  conduct 
an  experiment.  Section  401  of  the  Act  uses  the  present 
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tense.  Section  2  declares  as  being  in  accordance  with  the 
public  convenience  and  necessity  the  development  of  an  air 
transportation  system  properly  adapted  to  both  the  present 
and  future  needs  of  the  nation’s  commerce.  The  Act  does 
not  say,  expressly  or  by  implication,  that  the  Board  is 
authorized  to  issue  either  a  temporary  or  a  permanent 
certificate  for  the  purpose  of  finding  out  whether  proposed 
transportation  may  be  required  by  public  convenience  and 
necessity  at  some  time  in  the  future.  Instead,  Section  401 
(d)(2),  relating  to  temporary  certificates,  provides  that  the 
Board  may  issue  a  certificate  authorizing  air  transportation 
“for  such  limited  periods  as  may  be  required  by  the  public 
convenience  and  necessity.”  The  Act  does  not  confer  upon 
the  Board  power  to  issue  a  temporary  certificate  for  the 
purpose  of  gaining  experience  in  order  that  it  can  deter¬ 
mine  at  the  end  of  the  temporary  period  whether  the  air 
transportation  involved  is  required  by  public  convenience 
and  necessity.  The  applicants  had  the  burden  of  proving 
their  case.  This  burden  of  proof  cannot  legally  be  discharged 
by  the  mere  expression  of  an  opinion  that  temporary  cer¬ 
tificates  authorizing  cargo  operations  should  be  granted 
first  and  the  question  of  whether  public  convenience  and 
necessity  actually  require  the  new  service  should  be  deter¬ 
mined  later  at  the  conclusion  of  a  five  year  experiment. 

The  contention  that  the  Board  has  statutory  power  to 
issue  certificates  to  conduct  an  experiment  necessarily  as¬ 
sumes  that  the  power  exists  and  may  legally  be  exercised 
irrespective  of  the  results  of  the  experiment.  The  majority 
plainly  conceded  that  its  air  cargo  experiment  may  result  in 
unsound  economic  conditions  in  the  air  transport  industry. 
The  majority  said, 

“If  experience  during  this  developmental  period 
proves  that  the  estimates  of  potential  traffic  have  been 
overly  optimistic  and  that  operations  cannot  be  eco- 


41 


nomically  conducted  without  mail  pay,  then  one  of  the 
basic  reasons  underlying  our  decision  herein  will  have 
disappeared.  We  do  not  view  the  authorizations 
granted  as  involving  any  question  relating  to  addi¬ 
tional  mail  service”  (Joint  App.  1478-1479). 

In  view  of  that  concession,  the  majority  could  not  make  a 
basic  finding  that  sound  economic  conditions  in  air  trans¬ 
portation  will  be  fostered  by  the  air  cargo  experiment  nor 
an  ultimate  finding  that  public  convenience  and  necessity 
require  the  transportation  proposed  by  the  cargo  appli¬ 
cants.  There  are  no  such  findings  in  the  record.  The  pro¬ 
posal  of  the  majority  is  that  an  experiment  be  conducted 
to  find  out  whether  such  findings  can  be  made.  If  the  Board 
has  power  to  conduct  experiments  by  four  cargo  carriers, 
there  is  no  statutory  limitation  which  would  prevent  it 
from  conducting  experiments  by  five  or  six  or  a  dozen 
cargo  carriers.  In  any  case,  the  result  of  the  experiment 
is  presently  unknown.  Operations  may  produce  sound  or 
unsound  economic  conditions  in  air  transportation.  This 
interpretation  of  the  Civil  Aeronautics  Act  fails  to  give 
effect  to  the  legislative  standards  prescribed  by  Congress. 
If  so  construed,  the  Act  would  be  unconstitutional  ( Panama 
Refining  Co.  v.  Ryan ,  293  U.  S.  388),  a  result  which 
should  be  avoided  under  long  established  rules  of  statutory 
construction  (Undted  States  v.  Lovett ,  328  XL  S.  303,  329). 

C.  THE  VALIDITY  OP  THE  BOARD’S  ORDER  MUST  BE  DE¬ 
CIDED  UPON  THE  GROUNDS  ON  WHICH  THE  BOARD 
BASED  ITS  DECISION. 

As  shown  under  Sections  A  and  B  of  our  argument,  the 
majority  of  the  Board  in  reaching  its  decision  did  not  rely 
upon  what  Mr.  Ryan  called  “the  ordinary  yardstick”  (Joint 
App.  1403).  The  Board  could  not  have  used  that  yardstick 
because  the  record  would  not  have  justified  a  finding  that 
there  was  enough  cargo  traffic  to  support  four  new  property- 
only  carriers.  Mr.  Ryan,  one  of  the  three  majority  mem- 
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bers  of  the  Board,  recognized  this  fact  during  the  oral 
argument  (Joint  App.  1403).  The  majority,  therefore, 
abandoned  “the  ordinary  yardstick”  and  relied  instead 
upon  alleged  promotional  and  experimental  powers.  If  the 
validity  of  the  Board’s  order  cannot  be  sustained  upon 
these  promotional  and  experimental  grounds,  then  the  order 
is  unlawful  and  must  be  set  aside. 

In  Securities  and  Exchange  Commission  v.  Chenery  Cor¬ 
poration,  80  App.  D.C.  365,  128  F.  2d  303,  318  U.S.  80,  this 
Court  set  aside  an  order  issued  by  the  Commission  under 
the  Public  Utilities  Holding  Company  Act  The  decision  of 
the  Commission  was  based  upon  particular  grounds  which 
were  not  valid.  This  Court  said  that  the  action  of  the 
Commission  “was  an  erroneous  assumption  of  power  and 
an  invasion  of  the  legislative  field.”  The  Supreme  Court 
agreed  and  said  in  its  opinion : 

“The  grounds  upon  which  an  administrative  order 
must  be  judged  are  those  upon  which  the  record  dis¬ 
closes  that  its  action  was  based.  •  •  • 

“We  merely  hold  that  an  administrative  order  cannot 
be  upheld  unless  the  grounds  upon  which  the  agency 
acted  in  exercising  its  powers  were  those  upon  which  its 
action  can  be  sustained.  ’  ’ 

In  issuing  certificates  of  convenience  and  necessity  to  four 
new  cargo  carriers,  the  Civil  Aeronautics  Board  unquestion¬ 
ably  acted  upon  the  basis  of  alleged  promotional  and  experi¬ 
mental  powers.  Unless  the  order  can  be  sustained  upon  the 
basis  of  such  promotional  and  experimental  powers,  there 
must  be  a  reversal.  Nevertheless,  in  order  to  cover  the 
entire  case,  we  deem  it  appropriate  to  discuss  briefly  the 
failure  of  the  Board  to  make  adequate  findings  and  to  base 
its  decision  upon  a  consideration  of  the  whole  record  as 

required  by  the  Administrative  Procedure  Act. 

•  *  •  • 


D.  THE  BOARD’S  ORDER  AND  OPINION  CANNOT  BE  UP¬ 
HELD  UNLESS  THEY  CONTAIN  ADEQUATE  FINDINGS 
WHICH,  UPON  A  CONSIDERATION  OF  THE  WHOLE 
RECORD,  ARE  SUPPORTED  BY  SUBSTANTIAL  EVIDENCE. 

Section  7(c)  of  the  Administrative  Procedure  Act  pro¬ 
vides  that  no  order  shall  be  issued  by  an  administrative 
agency  “except  upon  consideration  of  the  whole  record  or 
such  portions  thereof  as  may  be  cited  by  any  party  and  as 
supported  by  and  in  accordance  with  the  reliable,  probative, 
and  substantial  evidence/  *  Upon  judicial  review  of  an 
order,  the  court  is  required  by  Section  10(e)  of  the  Ad¬ 
ministrative  Procedure  Act  to  hold  unlawful  and  set  aside 
agency  action,  findings  and  conclusions  unsupported  by  sub¬ 
stantial  evidence.  Section  10(e)  concludes  with  the  follow¬ 
ing  significant  requirement : 

“In  making  the  foregoing  determinations  the  court 
shall  review  the  whole  record  or  such  portions  thereof 
as  may  be  cited  by  any  party  •  • 

The  Administrative  Procedure  Act  thus  makes  it  plain 
that  a  reviewing  court  cannot  discharge  its  duty  by  a  mere 
examination  of  an  opinion  and  order  to  ascertain  whether 
proper  findings  of  fact  have  been  made  and  whether  the 
record  contains  some  substantial  evidence  to  support  those 
findings.  In  case  the  court  determines  that  proper  findings 
of  fact  have  been  made,  the  court  is  then  obligated  by  the 
Administrative  Procedure  Act  to  review  the  whole  of  the 
record  and  to  hold  unlawful  and  set  aside  the  order  ap¬ 
pealed  from  if,  on  the  basis  of  all  of  the  evidence,  the 
court  finds  that  the  order  is  not  “supported  by  and  in  ac¬ 
cordance  with  the  reliable,  probative,  and  substantial  evi¬ 
dence.”  The  Statute  thus  requires  not  only  that  an  order 
be  supported  by  substantial  evidence,  but  also  that  it  be  “in 
accordance  with”  substantial  evidence. 

In  interpreting  this  requirement  of  Section  10(e)  of  the 
Administrative  Procedure  Act,  the  court,  in  WUlapoint 
Oysters  v.  Ewing,  9  Cir.,  174  F.  2d  676,  said  at  page  685: 
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“We  think  that  we  conform  to  it  when  we  consider 
the  evidence  on  both  sides  in  order  to  determine 
whether  it  appears  that  the  evidence  in  support  of 
the  administrative  conclusion  can  fairly  be  said  to  be 
substantial  in  the  face  of  opposing  evidence.’ ’ 

Clear  support  for  this  interpretation  of  the  Statute  is 
found  in  its  legislative  history.  The  report  of  the  Senate 
Judiciary  Committee,  presented  by  Senator  McCarran, 
refers  to  Section  10(e)  of  S.  7,  which  became  the  Adminis¬ 
trative  Procedure  Act,  and  states: 

“The  requirement  of  review  upon  ‘the  whole  record’ 
means  that  courts  may  not  look  only  to  the  case  pre¬ 
sented  by  one  party,  since  other  evidence  may  weaken 
or  even  indisputably  destroy  that  case.”  (S.  Kept.  No. 
572, 79th  Cong.,  1st  Sess.  and  Sen.  Doc.  248,  79th  Cong., 
2nd  Sess.,  p.  214.) 

The  Board’s  opinion  and  order  of  July  29,  1949  do  not 
satisfy  these  requirements  of  the  Administrative  Pro¬ 
cedure  Act.  They  are  deficient  in  two  respects.  First,  the 
opinion  and  order  do  not  contain  proper  findings  upon 
a  number  of  material  issues  of  fact  presented  on  the  record. 
Second,  on  a  review  of  the  whole  record  it  is  evident  that 
the  Board’s  basic  findings  and  conclusions  are  not  sup¬ 
ported  by  substantial  evidence. 

E.  THE  BOARD  MADE  NO  FINDING  THAT  THERE  WAS 
SUFFICIENT  ACTUAL  TRAFFIC  TO  JUSTIFY  THE  CER¬ 
TIFICATION  OF  FOUR  CARGO  CARRIERS. 

Prior  to  the  decision  in  this  case,  the  well-settled  practice 
of  the  Board  in  convenience  and  necessity  cases  was  to  de¬ 
cide  whether  traffic  demands  were  sufficient  to  justify  the 
new  service.  For  example,  in  Latin  American  Air  Service, 
8  C.A.B.  65,  the  Board  denied  an  application  of  Colonial 
Airlines,  Inc.  for  a  direct  route  between  Charleston,  South 
Carolina,  and  Latin  America.  Lack  of  sufficient  traffic  was 
the  basis  of  the  Board’s  decision.  The  Board  said,  at 
page  72: 
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“in  fulfilling  its  obligations  nnder  the  Act  this  Board 
is  charged  with  the  duty  of  establishing  that  system  of 
air  transportation  which  will  best  meet  the  national 
public  interest  and  of  maintaining  sonnd  economic  con¬ 
ditions  in  that  system.  Under  this  mandate  the  Board 
may  not  authorize  a  direct  air  service  from  Charleston 
which  is  not  justified  by  the  traffic  demands  and  which 
would  result  in  unsound  economic  conditions  and  exces¬ 
sive  costs  to  the  Government” 

In  this  Air  Freight  case  the  Board  made  no  finding  that 
the  volume  of  cargo  traffic  was  such  as  to  justify  the  com- 
petitive  services  it  certificated.  It  made  no  finding  that  the 
existing  cargo  service  was  inadequate.  It  made  no  finding 
that  additional  cargo  service  was  justified  by  traffic  de¬ 
mands.  In  fact,  it  made  no  finding  or  estimate  whatever  as 
to  the  volume  of  air  freight  traffic  reasonably  obtainable  by 
any  of  the  applicants  to  whom  certificates  were  issued. 

At  the  time  of  its  decision  in  this  case  in  July  1949, 
the  Board  had  available  to  it,  besides  the  operating 
results  of  the  certificated  carriers,  the  record  of  annual 
operations  by  the  applicants  over  a  period  of  four  years, 
including  two  years  of  operations  by  the  applicants  as 
scheduled  common  carriers.  That  record  constituted  the  only 
factual  evidence  available  to  the  Board  upon  which  it  could 
project  the  probable  volume  of  the  air  freight  market  This 
factual  evidence  was  not  disputed.  The  Board  was  required 
not  only  to  consider  that  evidence,  but  to  rule  in  accordance 
with  it.  Instead  of  doing  so,  the  majority  relied  upon  sur¬ 
mise  and  hope.  The  Board  did  not  use  this  substantial  evi¬ 
dence  of  record  as  a  basis  for  its  findings  and  conclusions.  It 
did  not  estimate  upon  the  basis  of  substantial  evidence  and 
the  whole  record  the  volume  of  actual  cargo  traffic  reason¬ 
ably  obtainable  and  then  render  a  decision  in  accordance 
therewith,  as  required  by  the  Administrative  Procedure  Act 
Instead,  the  majority  relied  upon  an  estimate  that  the 
potential  air  freight  traffic  in  toto  throughout  the  United 
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States  was  not  less  than  one  billion  ton-miles  annually 
(Joint  App.  1468).  That  estimate,  even  if  it  could  be  sup¬ 
ported  by  substantial  evidence,  is  virtually  useless  to  sup¬ 
port  a  finding  as  to  what  public  convenience  and  necessity 
may  require.  Potential  means  “  possible  as  opposed  to 
actual.  ’  ’  The  fact  that  a  given  volume  of  air  freight  traffic 
may  exist  potentially  is  not  helpful  in  determining  the 
need  for  additional  cargo  carriers.  The  Board  made  no 
attempt  to  ascertain  or  find  the  percentage  of  the  assumed 
potential  which  might  be  realized  by  the  applicants.  The 
majority  said  in  its  opinion : 

“The  realization  of  that  potential  and  its  translation 
into  actual  air  freight  traffic  is,  of  course,  subject  to 
many  variables,  such  as  economic  factors,  individual 
effort,  competitive  action,  etc.  While  the  potential  is 
great,  it  will  require  intensive  development  to  achieve  a 
substantial  penetration  of  it.”  (Joint  App.  1468.) 

The  Board  did  not  find  that  the  “intensive  development” 
would  actually  occur,  or  if  it  did  occur,  how  “substantial” 
the  resulting  penetration  of  the  potential  might  be.  Al¬ 
though  the  Board  recognized  that  the  amount  of  actual 
freight  traffic  which  any  carrier  might  realize  was  subject 
to  “competitive  action”  (Joint  App.  1468),  it  made  no 
finding  as  to  how  the  volume  of  freight  potential  actually 
converted  into  traffic  would  be  divided  between  the  pre¬ 
viously  existing  certificated  carriers  and  the  new  carriers. 
The  Board  made  no  finding  as  to  how  such  actual  freight 
traffic  would  be  divided  between  the  four  carriers  to  whom 
it  issued  certificates.  In  the  absence  of  such  a  finding  as 
to  each  new  cargo  carrier,  the  Board  obviously  could  not 
find  that  operations  to  be  conducted  by  that  carrier  had 
a  reasonable  chance  for  economic  success. 

The  majority’s  estimate  of  the  potential  must  be  dis¬ 
counted  because  it  was  “based  upon  rates  presently  prevail- 
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ing”  (Joint  App.  1467).  Those  rates,  as  already  noted, 
resulted  in  a  loss  of  2.7  cents  on  every  ton-mile  of  freight 
flown  by  Slick  in  1948  and  by  Flying  Tiger  in  the  first  nine 
months  of  that  year,  and  to  over  4  cents  on  every  ton-mile 
of  freight  flown  by  Slick  in  the  first  six  months  of  1949. 
They  resulted  in  losses  of  26  cents  on  every  ton-mile  of 
freight  flown  by  U.  S.  during  the  first  half  of  1949.  That 
factual  record  of  losses  does  not  support  the  majority’s 
anticipation  of  “no  further  rate  increases  of  such  magni¬ 
tude  as  would  materially  change  the  overall  potential  which 
is  based  upon  rates  presently  prevailing”  (Joint  App. 
1467).  As  the  majority  recognized,  “Volume  and  rates  are 
closely  related  in  any  discussion  of  freight  potential” 
(Joint  App.  1461). 

Certainly  the  substantial  evidence  in  this  record  from 
which  the  probable  volume  of  realizable  air  freight  traffic 
during  the  next  five  years  can  be  projected  is  the  evidence 
of  air  freight  traffic  carried  in  the  past.  The  Examiners 
recognized  that  when  they  stated  (Joint  App.  484) : 

“The  past  traffic  carried  by  the  applicants  is  doubt¬ 
less  the  best  indication  of  what  will  move  in  the  near 
future. ’ ’ 

Flying  Tiger’s  president  testified  that  (Joint  App.  2208); 

“Conceivably  the  only  thing  we  have  to  base  an  opinion 
on  is  what  has  happened.” 

The  total  air  freight  traffic  carried  by  the  entire  airline 
industry  in  1947,  including  both  the  certificated  and  non- 
certificated  carriers,  was  84,170,000  ton-miles — consider¬ 
ably  less  than  the  amount  Slick  estimated  it  alone  would 
carry  in  that  year  (Joint  App.  1458,  3606-3607).  In  1948 
the  ton-miles  flown  by  the  industry  increased  to  116,000,000, 
evidencing  a  healthy  growth,  but  still  far  below  the  esti¬ 
mates  of  the  applicants  (Joint  App.  1458).  Significantly,  as 
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the  table  cited  by  the  majority  shows,  over  99%  of  this  in¬ 
crease  was  contributed  by  the  certificated  airlines  (Joint 
App.  1458) .  In  the  first  six  months  of  1949  the  air  freight 
traffic  of  the  certificated  airlines  increased  7  %  over  the  last 
six  months  of  1948,  but  the  traffic  carried  by  Slick,  Flying 
Tiger  and  U.  S.  declined  more  than  15%  (Joint  App.  5517, 
5585,  5688,  5756,  5005,  5009,  4942,  4947,  5071,  5050,  5052, 
5013,  5017,  4953,  4959,  5097).  An  examination  of  the  whole 
record  leads  to  the  conclusion  reached  by  Member  Jones 
that  (Joint  App.  1544) : 

“The  only  facts  in  the  record  compel  the  conclusion 
that  there  is  not  enough  reasonably  attainable  cargo 
traffic  to  support  additional  duplicating  services.” 

Mr.  Ryan,  one  of  the  majority,  agrees.  He  freely  con¬ 
ceded  during  oral  argument  “that  there  was  not  enough 
traffic  to  support  these  carriers  at  the  present  time.,,  (Joint 
App.  1403.) 

F.  THE  BOARD  MADE  NO  FINDING  THAT  THE  AIR  TRANS¬ 
PORTATION  AUTHORIZED  BY  ITS  ORDER  WILL  FOSTER 
SOUND  ECONOMIC  CONDITIONS  IN  AIR  TRANSPORTA¬ 
TION. 

The  Congressional  Declaration  of  Policy  applicable  to 
the  Civil  Aeronautics  Act  is  mandatory.  The  Statute 
provides  that  in  the  exercise  and  performance  of  its  powers 
and  duties  the  Board  “shall”  consider  certain  things  as 
being  in  accordance  with  public  convenience  and  necessity. 
The  Board  is  charged  with  the  duty  of  considering  all  of 
the  factors  enumerated  by  Congress  and  cannot  legally 
emphasize  one  factor  in  order  to  ignore  another.  In  this 
case  the  majority  has  emphasized  the  promotion  of  air 
transportation  so  strongly  that  it  has  in  effect  ignored  the 
Congressional  direction  to  “foster  sound  economic  condi¬ 
tions”  in  air  transportation.  Nothing  is  to  be  gained  by 
promoting  unsound  air  transportation. 


The  issue  of  whether  certification  of  new  cargo  carriers 
would  foster  sound  economic  conditions  in  air  transporta¬ 
tion  was  an  issue  of  crucial  importance.  This  was  true  be¬ 
cause  of  the  staggering  losses  sustained  by  the  cargo 
operators  in  actual  operations  over  a  period  of  years 
under  the  exemption.  The  applicants  were  seeking  cer¬ 
tificates  permitting  them  to  continue  a  venture  which 
had  proved  to  be  a  commercial  failure  under  an  exemp¬ 
tion.  And,  the  majority  knew  when  this  case  was  de¬ 
cided  that  the  cargo  venture  under  certificates  would  have 
to  stand  on  its  own  feet.  The  commercial  failure  of  the 
past  could  not  be  converted  into  a  commercial  success 
in  the  future  by  means  of  Governmental  aid  in  the  form 
of  mail  pay.  The  applicants  did  not  request  authority 
to  carry  mail  and  the  majority  said  it  was  “abundantly 
clear”  that  public  convenience  and  necessity  did  not  re¬ 
quire  additional  air  mail  carriers  (Joint  App.  1479-1480). 

The  majority  evaded  the  most  important  issue  in  this 
case.  Four  certificates  were  issued  without  any  supporting 
finding  that  operations  thereunder  would  foster  sound  eco¬ 
nomic  conditions  in  air  transportation.  In  an  effort  to 
justify  this  action,  the  majority  relied  upon  potential  cargo 
rather  than  actual  cargo  and  made  no  definite  finding  that 
the  applicants  would  convert  cargo  potential  into  actual 
traffic  in  an  amount  sufficient  to  produce  an  economic  result. 
We  bring  to  the  Courts  atention  two  approaches  made  by 
the  majority  toward  a  finding  that  opertions  by  four  new 
cargo  carriers  would  foster  sound  economic  conditions  in 
air  transportation.  Both  are  evasive  and  cannot  properly 
be  characterized  as  findings  or  even  as  definite  expressions 
of  opinion. 

The  majority  said  (Joint  App.  1478) : 

“The  potential  market  appears  to  be  sufficient  to 
support  economic  operations  by  the  carriers  we  are 
certificating.  Facts  of  record  lend  credence  to  the  as- 


sertion  of  the  applicants  that  air  freight  can  be  de¬ 
veloped  withont  subsidy  from  the  Government  in  the 
form  of  mail  payments.  ’  ’ 

This  is  guarded  language.  We  reiterate  the  point  that  the 
majority  was  talking,  not  about  traffic,  but  about  potential. 
Even  so,  the  majority  members  did  not  say  that  the  poten- 
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tial  was  sufficient  in  their  opinion,  or  even  that  they  believed 
it  to  be  sufficient.  They  only  said  it  “  appears  to  be  suffi- 
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cient.”  Further  indefiniteness  is  found  in  the  statement 
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that  facts  of  record  “lend  credence”  to  the  claim  of  the 
applicants  that  they  could  develop  air  cargo  without  Gov¬ 
ernmental  aid.  Webster’s  Collegiate  Dictionary  defines  the 
word  “credence”  to  mean  “belief;  credit;  usually  said  of 
belief  formed  lightly  on  the  basis  of  indirect,  especially 
oral  testimony;  as  to  give  credence  to  gossip.” 

The  second  approach  of  the  majority  toward  the  out¬ 
standing  issue  in  the  case  appears  at  Joint  Appendix 
1481-1482: 

*  .  *  *  •+  *  •  ;  .  |  \  .  *  » 

“We  have  not  overlooked  the  fact  that  the  carriers 
operating  under  section  292.5  have  in  general  incurred 
losses  from  their  freight-only  operations.  Indeed,  it 
appears  probable  that  the  carriers  selected  to  operate 
the  all  freight  routes  will,  at  least  in  the  initial  phases 
of  certificated  operations,  also  suffer  some  losses.  Such 
losses  would  seem  to  be  inevitable  in  the  transition  from 
operations  conducted  pursuant  to  a  temporary  exemp¬ 
tion  to  certificated  operations,  authorized  for  a  fixed 
period  of  time.  We  believe,  however,  that  with  ingeni¬ 
ous  and  energetic  application  to  the  proper  realization 
of  the  traffic  potential,  there  is  ample  reason  to  con¬ 
clude  that  these  carriers  will  achieve  economic  and 
profitable  operations  prior  to  the  expiration  of  the 
temporary  period  for  which  the  certificates  are  being 
awarded.” 


The  foregoing  paragraph  quoted  from  the  final  opinion 
of  the  majority  does  not  appear  in  the  tentative  opinion 
(compare  Joint  App.  1052-1053  with  1481-1482).  The  addi¬ 
tion  was  obviously  made  because  of  the  dissents  to  the 
tentative  opinion  by  Members  Lee  and  Jones  and  the  argu¬ 
ments  of  the  interveners,  all  emphasizing  the  importance  of 
demonstrated  losses.  The  majority  failed,  however,  to  sup¬ 
ply  the  missing  finding  as  to  an  issue  which  fairly  shrieked 
for  an  answer. 

The  quoted  statement  of  the  majority  is  qualified  by  a 
condition  that  each  of  the  four  applicants  must  exhibit  an 
“ingenious  and  energetic  application  to  the  proper  realiza¬ 
tion  of  the  traffic  potentiaL,,  If  that  occurs,  then  the 
majority  believes  “there  is  ample  reason  to  conclude  that 
these  carriers  will  achieve  economic  and  profitable  opera¬ 
tions.”  Although  Section  8(b)  of  the  Administrative  Pro¬ 
cedure  Act  specifically  requires  the  Board  to  state  the 
reasons  for  its  conclusions,  the  majority  members  did  not 
say  what  they  had  in  mind  when  they  used  the  term  “ample 
reason.”  Nor  did  they  say  that  they  found  or  concluded  or 
believed  or  even  predicted  that  the  operations  of  the  new 
cargo  carriers  would  in  fact  be  “economic  and  profitable.” 
There  is  an  obvious  and  important  difference  between  a 
statement  that  “we  conclude”  and  a  statement  that  “there 
is  ample  reason  to  conclude.” 

The  statement  inserted  in  the  final  opinion  is  also  defec¬ 
tive  because  it  is  applicable  only  to  an  unknown  future  time. 
The  majority  expressed  the  opinion  that  there  is  ample  rea¬ 
son  to  conclude  that  the  new  cargo  carriers  “will  achieve” 
economic  and  profitable  operations  “prior  to  the  expiration 
of  the  temporary  period  for  which  the  certificates  are  being 
awarded.”  This  prediction  would  be  satisfied  if  profitable 
operations  were  conducted  for  the  first  time  during  the 
month  in  which  the  five  year  certificates  will  terminate.  The 
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Board  made  no  finding  that  any  one  of  the  new  cargo  car¬ 
riers  has  sufficient  resources  or  existing  financing  commit¬ 
ments  which  will  enable  it  to  continue  operations  in  spite 
of  operating  losses  during  the  undefined  number  of  years 
which  will  be  required  in  the  Board’s  opinion  to  achieve 
economic  and  profitable  operations. 

What  the  Board  has  said  on  the  vital  issue  of  sound  eco¬ 
nomic  conditions  in  air  transportation  cannot  reasonably 
be  construed  to  be  a  finding  which  satisfies  the  requirements 
of  the  statute.  The  situation  is  squarely  within  the  decision 
of  the  Supreme  Court  in  United  States  v.  Chicago,  Mil¬ 
waukee,  St.  Paid  and  Pacific  Railroad  Company,  294  U.  S. 
499.  In  that  case  the  court,  speaking  by  Mr.  Justice  Car- 
dozo,  referred  to  a  plausible  construction  of  findings  made 
by  the  Interstate  Commerce  Commission  and  then  said,  at 
page  510 : 

“The  difficulty  is  that  it  has  not  said  so  with  the 
simplicity  and  dearness  through  which  a  halting  im¬ 
pression  ripens  into  reasonable  certitude.  In  the  end 
we  are  left  to  spell  out,  to  argue,  to  choose  between 
conflicting  inferences.  Something  more  precise  is  requi¬ 
site  in  the  quasi-jurisdictional  findings  of  an  adminis¬ 
trative  agency.  Beaumont,  S.  L.  &  W.  Ry  Co.  v.  United 
States,  282  TJ.  S.  74,  86;  Florida  v.  United  States,  282 
U.  S.  194,  215.  We  must  know  what  a  decision  means 
before  the  duty  becomes  ours  to  say  whether  it  is  right 
or  wrong.  ’  ’ 

In  Colorado -Wyoming  Gas  Co.  v.  Federal  Power  Commis¬ 
sion,  324  U.  S.  626,  the  court  held  that  a  rate  order  of  the 
Federal  Power  Commission  was  “so  shrouded”  in  doubt 
that  further  findings  by  the  Commission  were  necessary. 
The  court  said  at  page  634 : 

“We  have  repeatedly  emphasized  the  need  for  clarity 
and  completeness  in  the  basic  or  essential  findings  on 
which  administrative  orders  rest” 
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G.  THE  BOARD  COULD  NOT  HAVE  MADE  FINDINGS,  UPON 
THE  BASIS  OF  SUBSTANTIAL  EVIDENCE  AND  THE 
WHOLE  RECORD,  THAT  ANY  ONE  OF  THE  NEW  CARGO 
CARRIERS  WOULD  ACTUALLY  OBTAIN  SUFFICIENT 
TRAFFIC  TO  CONDUCT  AN  ECONOMICALLY  SOUND 
OPERATION. 

The  reason  for  the  omission  of  findings  required  by  stat¬ 
ute  was  lack  of  substantial  evidence.  The  majority  could 
not  make  the  finding  which  should  have  been  made  because 
the  applicants  did  not  prove  their  case.  They  were  con¬ 
fronted  with  unanswerable  evidence  of  their  own  making. 
They  failed  as  common  carriers  of  cargo  under  an  exemp¬ 
tion  order  and  were  unable  to  prove  that  the  result  would 
be  any  different  under  certificates.  Mr.  Jones  referred  to 
the  fact  that  the  results  of  operations  of  the  cargo  carriers 
under  Section  292.5  of  Economic  Regulations  had  been 
brushed  aside  by  the  majority  with  the  comment  that,  “We 
must  reject  the  argument  that  the  applicants  have  had  full 
opportunity  to  prove  their  case  *  *  *. ’ 9  He  then  made  this 
pertinent  comment : 

* 1  Upon  what  facts  then,  have  they  proved  it?  I  have 
not  been  able  to  find  other  evidence  of  substance  or  pro¬ 
bative  value  in  the  record.”  (Joint  App.  1555.) 

The  efforts  of  the  majority  to  explain  the  operating  losses 
of  the  past  were  negative  in  nature  and  were  not  actually 
used  in  making  any  findings  as  to  sufficiency  of  traffic  or 
sound  operating  conditions  under  certificates. 

The  majority  asserted  first  that  the  points  authorized  for 
scheduled  service  under  the  exemption  were  not  the  same  as 
those  proposed  for  certification  (Joint  App.  1458).  The 
Regulation  which  gave  the  applicants  common  carrier 
status  authorized  transportation  between  each  carrier’s 
‘ * established  points,”  which  included  all  points  served, 
other  than  upon  a  merely  occasional  basis,  at  any  time 
during  the  12-month  period  ended  May  5,  1947.  During 
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that  time  the  applicants  were  “irregular”  or  “contract” 
carriers.  They  naturally  flew  over  the  most  economic 
routes  they  could  find.  Their  officers  frankly  admitted  that 
they  operated  only  between  the  points  which  promised  the 
greatest  economic  return.  Flying  Tiger,  for  example,  was 
authorized  to  serve  14  large  cities,  including  Los  Angeles, 
San  Francisco,  Cleveland,  Chicago,  Detroit,  New  York  and 
Philadelphia  (Joint  App.  4622,  3001). 

The  majority  further  said  that  because  the  authority 
granted  to  the  applicants  under  Section  292.5  was  tempo¬ 
rary,  it  was  difficult  to  criticize  them  for  “adopting  an 
interim  policy  of  conservation  of  capital,  which  necessarily 
meant  an  absence  of  appreciable  effort  to  develop  additional 
traffic,  particularly  to  so-called  demand  points”  (Joint  App. 
1459).  The  ever  mounting  deficits  piled  up  by  the  appli¬ 
cants  do  not  support  a  conclusion  that  they  followed  a 
policy  of  conservation  of  capital.  Nor  does  the  record  con¬ 
tain  substantial  evidence  to  support  the  Board’s  statement 
that  there  was  “an  absence  of  appreciable  effort”  by  the 
applicants  to  develop  additional  traffic.  They  had  been  put 
upon  notice  by  the  Board’s  opinion  in  Air  Freight  Rate 
Investigation,  9  C.A.B.  340,  that  their  operations  under  Sec¬ 
tion  292.5  were  regarded  “as  a  test  of  whether  a  specialized 
air  freight  industry  can  be  developed  on  the  basis  of  its  own 
economic  ability  to  exist.”  Presumably,  the  applicants  ex¬ 
erted  not  only  appreciable  effort,  but  their  very  best  efforts 
to  develop  traffic. 

Some  reliance  was  placed  upon  a  claim  that  better  results 
would  be  obtainable  under  temporary  certificates  than  under 
an  exemption  but  there  is  no  substantial  evidence  to  support 
such  a  claim.  The  president  of  Flying  Tiger  testified,  * *  Cer¬ 
tification  is  not  going  to  open  any  flood  gate  of  air  freight” 
(Joint  App.  2208). 

In  any  event,  the  majority,  as  a  practical  matter,  aban- 
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doned  these  arguments  in  favor  of  alleged  promotional  and 
experimental  powers  which  constitute  the  real  basis  of  the 
Board’s  decision  as  shown  under  the  first  two  divisions  of 
our  argument 

H.  CONCLUSION. 

In  deciding  this  vital  case  relating  to  a  new  and  highly 
important  industry,  the  Court  may  and  should  ascribe  par¬ 
ticular  weight  to  the  division  of  opinion  in  the  Civil  Aero¬ 
nautics  Board  and  to  the  dissents  by  Mr.  Lee  and  Mr.  Jones 
(see  Wyman^Gordon  Co.  v.  National  Labor  Relations  Board, 
7  Cir.,  153  F.  2d  480,  483,  and  National  Labor  Relations 
Board  v.  Ohio  Calcium  Co.,  7  Cir.,  133  F.  2d  721, 724). 

The  petitioner  United  Air  Lines,  Inc.  respectfully  submits 
that  the  order  entered  by  the  Civil  Aeronautics  Board  on 
July  29,  1949  should  be  set  aside  and  that  this  case  should 
be  remanded  to  the  Board  for  procedure  consistent  with  the 
Court’s  opinion. 

Dated  at  Chicago,  Illinois,  October  3,  1950. 

Paul  M.  Godehn 

John  T.  Lobch, 

231  South  LaSalle  Street, 
Chicago  4,  Illinois 

James  Francis  Reilly 
1625  K  Street,  N.W. 
Washington  6,  D.  C. 

Attorneys  for  Petitioner 

Mayer,  Meyer,  Austrian  &  Platt 

231  South  LaSalle  Street, 

Chicago  4,  Illinois 
Of  Coimsel. 
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in  Nos.  10,374,  10,387,  10,388,  10,439,  10,440,  10,441  and 
10,442  by  mailing  copies  properly  addressed,  with  air  mail 
postage  prepaid  to  each  of  the  following:  Emory  T.  Nun- 
neley,  General  Counsel,  Civil  Aeronautics  Board,  Commerce 
Building,  Washington  25,  D.  C.,  William  D.  McFarlane, 
Special  Assistant  to  the  Attorney  General,  Department  of 
Justice,  Washington,  D.  C.,  Norman  L.  Meyers,  Attorney 
for  The  Flying  Tiger  Line,  Inc.,  653  Shoreham  Building, 
Washington,  D.  C.,  William  E.  Miller,  Attorney  for  Slick 
Airways,  Inc.,  1139  Shoreham  Building,  Washington,  D.  C., 
Albert  F.  Beitel,  Attorney  for  U.  S.  Airlines,  Inc.,  Ameri¬ 
can  Securities  Building,  Washington,  D.  C.,  Elwood  H.  Seal, 
Attorney  for  Aimews,  Inc.,  726  Jackson  Place,  N.W., 
Washington,  D.  C.,  Daniel  M.  Gribbon,  Attorney  for  Ameri¬ 
can  Airlines,  Inc.,  701  Union  Trust  Building,  Washington, 
D.  C.,  James  K.  Crimmins,  Attorney  for  Transcontinental 
&  Western  Air.,  Inc.,  25  Broadway,  New  York,  N.  Y.,  E. 
Smythe  Gambrell,  Attorney  for  Eastern  Air  Lines,  Inc., 
825  Citizens  and  Southern  National  Bank  Bldg.,  Atlanta, 
Georgia,  C.  Edward  Leasure,  Attorney  for  Northwest  Air¬ 
lines,  Inc.,  1518  K  Street,  N.  W.,  Washington,  D.  C.,  and 
Hubert  A.  Schneider,  Attorney  for  Braniff  Airways,  Inc., 
Delta  Air  Lines,  Inc.  and  Chicago  and  Southern  Air  Lines, 
Inc.,  815  Fifteenth  Street,  N.  W.,  Washington,  D.  C. 

Dated  at  Chicago,  Illinois,  October  3, 1950. 

Paul,  M.  Godehn, 
Attorney  for  Petitioner 
United  Air  Lines,  Inc. 
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APPENDIX. 

Extracts  from  the  Civil  Aeronautics  Act  of  1938  (Public 
Law  706 — 75th  Congress,  Chapter  601 — 3d  Session.  S.  3845. 
Approved  June  23,  1938.  52  Stat  973,  49  U.S.C.  401-681). 

•  *  •  -si,  .  •  •  T  'f  *  ’  r  /-4  •  '  /  .  .  '  '*  .  4  #  it  •  !l  f!  r*  . 
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1.  DEFINITIONS. 

The  Statute  relates  to  air  transportation  by  air  carriers. 

“Air  carrier”  is  defined  in  Section  1  (2) : 

*  ;  '  •;  . 

“  ‘Air  carrier ’  means  any  citizen  of  the-  United 
States  who  undertakes,  whether  directly  or  indirectly 
or  by  a  lease  or  any  other  arrangement,  to  engage  in 
air  transportation  •  • 

Air  transportation  is  defined  in  Section  1  (10) : 

“  ‘Air  transportation ’  means  interstate,  overseas,  or 
foreign  air  transportation  or  the  transportation  of  mail 
by  aircraft” 

Interstate  air  transportation  is  defined  in  Section  1  (21) 
to  mean: 

.  '  *  ,  i  *  v*  ,  \  r 

#  •  the  carriage  by  aircraft  of  persons  or  property 
as  a  common  carrier  for  compensation  or  hire  or  the 
carriage  of  mail  by  aircraft,  in  commerce  between  #  * 


“  •  •  •  a  place  in  any  State  of  the  United  States,  or 
the  District  of  Columbia,  and  a  place  in  any  other  State 
of  the  United  States,  or  the  District  of  Columbia;  or 
between  places  in  the  same  State  of  the  United  States 
through  the  air  space  over  any  place  outside  thereof; 
or  between  places  in  the  same  Territory  or  possession 
(except  the  Philippine  Islands)  of  the  United  States, 
or  the  District  of  Columbia;” 


2.  THE  DECLARATION  OF  POLICY. 

.  .  .  ...  v  < 

Section  2  contains  the  Congressional  declaration  of  policy 
which  is  here  set  forth  in  full 


‘  ‘  Sec.  2.  In  the  exercise  and  performance  of  its  pow¬ 
ers  and  duties  under  this  Act,  the  Board  shall  consider 
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the  following,  among  other  things,  as  being  in  the  public 
interest,  and  in  accordance  with  the  public  convenience 
and  necessity — 

•  •  *  •  *  •  •  •  *  •  •  4  •  •  0  9  4  4 

“  (a)  The  encouragement  and  development  of  an  air- 
transportation  system  properly  adapted  to  the  present 
and  future  needs  of  the  foreign  and  domestic  commerce 
of  the  United  States,  of  the  Postal  Service,  and  of  the 
national  defense ; 

“(b)  The  regulation  of  air  transportation  in  such 
manner  as  to  recognize  and  preserve  the  inherent  ad¬ 
vantages  of,  assure  the  highest  degree  of  safety  in,  and 
foster  sound  economic  conditions  in,  such  transporta¬ 
tion,  and  to  improve  the  relations  between,  and  coordi¬ 
nate  transportation  by,  air  carriers ; 

“(c)  The  promotion  of  adequate,  economical,  and 
efficient  service  by  air  carriers  at  reasonable  charges, 
without  unjust  discriminations,  undue  preferences  or 
advantages,  or  unfair  or  destructive  competitive  prac¬ 
tices; 

“(d)  Competition  to  the  extent  necessary  to  assure 
the  sound  development  of  an  air-transportation  system 
properly  adapted  to  the  needs  of  the  foreign  and  domes¬ 
tic  commerce  of  the  United  States,  of  the  Postal  Service, 
and  of  the  national  defense ; 

“  (e)  The  regulation  of  air  commerce  in  such  manner 
as  to  best  promote  its  development  and  safety ;  and 

“(f)  The  encouragement  and  development  of  civil 
aeronautics.,, 

>k  *  '  '  if  *  # 

3.  CERTIFICATES  OF  PUBLIC  CONVENIENCE  AND 
NECESSITY. 

Section  401,  Title  IV,  of  the  Statute,  relating  to  certifi- 
cates  of  public  convenience  and  necessity,  is  quoted  only 
in  pertinent  part: 

. 

“Sec.  401.  (a)  No  air  carrier  shall  engage  in  any 
air  transportation  unless  there  is  in  force  a  certificate 


issued  by  the  Board  authorizing  such  air  carrier  to 
engage  in  such  transportation  •  •  •  -t  , 


“Notice  of  Application  1 

.  *  .  ■■■ » 

•  .  • . 

“(c)  Upon  the  filing  of  any  such  application,  the 
Board  shall  give  due  notice  thereof  to  the  public  by 
posting  a  notice  of  such  application  in  the  office  of  the 
secretary  of  the  Board  and  to  such  other  persons  as  the 
Board  may  by  regulation  determine.  Any  interested 
person  may  file  with  the  Board  a  protest  or  memoran¬ 
dum  of  opposition  to  or  in  support  of  the  issuance  of 
a  certificate.  Such  application  shall  be  set  for  public 
hearing,  and  the  Board  shall  dispose  of  such  applica¬ 
tion  as  speedily  as  possible. 

“Issuance  of  Certificate 

“  (d)  (1)  The  Board  shall  issue  a  certificate  author¬ 
izing  the  whole  or  any  part  of  the  transportation  cov¬ 
ered  by  the  application,  if  it  finds  that  the  applicant  is 
fit,  willing,  and  able  to  perform  such  transportation 
properly,  and  to  conform  to  the  provisions  of  this  Act 
and  the  rules,  regulations,  and  requirements  of  the 
Board  hereunder,  and  that  such  transportation  is  re¬ 
quired  by  the  public  convenience  and  necessity;  other¬ 
wise  such  application  shall  be  denied. 

“  (2)  In  the  case  of  an  application  for  a  certificate  to 
engage  in  temporary  air  transportation,  the  Board  may 
issue  a  certificate  authorizing  the  whole  or  any  part 
thereof  for  such  limited  periods  as  may  be  required  by 
the  public  convenience  and  necessity,  if  it  finds  that  the 
applicant  is  fit,  willing,  and  able  properly  to  perform 
such  transportation  and  to  conform  to  the  provisions 
of  this  Act  and  the  rules,  regulations,  and  requirements 
of  the  Board  hereunder.” 


4.  SERVICE,  RATES  AND  DIVISIONS. 

J  \  S  p.  -■ 

“Sec.  404.  (a)  It  shall  be  the  duty  of  every  air  car¬ 
rier  to  provide  and  furnish  interstate  and  overseas  air 
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transportation,  as  authorized  by  its  certificate,  upon 
reasonable  request  therefor  and  to  provide  reasonable 
through  service  in  such  air  transportation  in  connec¬ 
tion  with  other  air  carriers ;  to  provide  safe  and  ade¬ 
quate  service,  equipment,  and  facilities  in  connection 
with  such  transportation;  to  establish,  observe  and 
enforce  just  and  reasonable  individual  and  joint  rates, 
fares,  and  charges,  and  just  and  reasonable  classifica¬ 
tions,  rules,  regulations,  and  practices  relating  to  such 
air  transportation;  and,  in  case  of  such  joint  rates, 
fares,  and  charges,  to  establish  just,  reasonable,  and 
equitable  divisions  thereof  as  between  air  carriers  par¬ 
ticipating  therein  which  shall  not  unduly  prefer  or 
prejudice  any  of  such  participating  air  carriers. 

5.  RATES  FOR  TRANSPORTATION  OF  MAIL. 

“Sec.  406.  (a)  The  Board  is  empowered  and  di¬ 
rected,  upon  its  own  initiative  or  upon  petition  of  the 
Postmaster  General  or  an  air  carrier,  (1)  to  fix  and 
determine  from  time  to  time,  after  notice  and  hearing, 
the  fair  and  reasonable  rates  of  compensation  for  the 
transportation  of  mail  by  aircraft,  the  facilities  used 
and  useful  therefor,  and  the  services  connected  there¬ 
with  (including  the  transportation  of  mail  by  an  air 
carrier  by  other  means  than  aircraft  whenever  such 
transportation  is  incidental  to  the  transportation  of 
mail  by  aircraft  or  is  made  necessary  by  conditions  of 
emergency  arising  from  aircraft  operation),  by  each 
holder  of  a  certificate  authorizing  the  transportation  of 
mail  by  aircraft,  and  to  make  such  rates  effective  from 
such  date  as  it  shall  determine  to  be  proper;  (2)  to 
prescribe  the  method  or  methods,  by  aircraft-mile, 
pound-mile,  weight,  space,  or  any  combination  thereof, 
or  otherwise,  for  ascertaining  such  rates  of  compensa¬ 
tion  for  each  air  carrier  or  class  of  air  carriers;  and 
(3)  to  publish  the  same ;  and  the  rates  so  fixed  and  de¬ 
termined  shall  be  paid  by  the  Postmaster  General  from 
appropriations  for  the  transportation  of  mail  by  air¬ 
craft. 
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7.  PENALTIES. 

“Sec.  902  (a)  Any  person  who  knowingly  and  will¬ 
fully  violates  any  provision  of  this  Act  (except  titles 
V,  VI,  and  VII),  or  any  order,  rule,  or  regulation  issued 
under  any  such  provision  or  any  term,  condition,  or 
limitation  of  any  certificate  or  permit  issued  under  title 
IV,  for  which  no  penalty  is  otherwise  herein  provided, 
shall  be  deemed  guilty  of  a  misdemeanor  and  upon  con¬ 
viction  thereof  shall  be  subject  for  the  first  offense  to  a 
fine  of  not  more  than  $500,  and  for  any  subsequent 
offense  to  a  fine  of  not  more  than  $2,000.  If  such  vio¬ 
lation  is  a  continuing  one,  each  day  of  such  violation 
shall  constitute  a  separate  offense.” 

8.  FORM  AND  SERVICE  OF  ORDERS. 

“Sec.  1005  (f)  Every  order  of  the  Board  shall  set 
forth  the  findings  of  fact  upon  which  it  is  based,  and 
shall  be  served  upon  the  parties  to  the  proceeding  and 
the  persons  affected  by  such  order.” 

9.  JUDICIAL  REVIEW  OF  BOARD’S  ORDERS. 

“Sec.  1006  (a)  Any  order,  affirmative  or  negative, 
issued  by  the  Board  under  this  Act,  except  any  order 
in  respect  of  any  foreign  air  carrier  subject  to  the 
approval  of  the  President  as  provided  in  section  801  of 
this  Act,  shall  be  subject  to  review  by  the  circuit  courts 
of  appeals  of  the  United  States  or  the  United  States 
Court  of  Appeals  for  the  District  of  Columbia  upon 
petition,  filed  within  sixty  days  after  the  entry  of  such 
order,  by  any  person  disclosing  a  substantial  interest 
in  such  order.  After  the  expiration  of  said  sixty  days 
a  petition  may  be  filed  only  by  leave  of  court  upon  a 
showing  of  reasonable  grounds  for  failure  to  file  the 
petition  theretofore. 

“Venue 

“(b)  A  petition  under  this  section  shall  be  filed  in 
the  court  for  the  circuit  wherein  the  petitioner  resides 
or  has  his  principal  place  of  business  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia. 


•  * 

Vll 

1 ‘  Notice  of  Board;  Filing  of  Transcript 

“(c)  A  copy  of  the  petition  shall,  upon  filing,  be 
forthwith  transmitted  to  the  Board  by  the  clerk  of  the 
court;  and  the  Board  shall  thereupon  certify  and  file 
in  the  court  a  transcript  of  the  record,  if  any,  upon 
which  the  order  complained  of  was  entered. 

“Power  of  Court 

“  (d)  Upon  transmittal  of  the  petition  to  the  Board, 
the  court  shall  have  exclusive  jurisdiction  to  affirm, 
modify,  or  set  aside  the  order  complained  of,  in  whole 
or  in  part,  and  if  need  be,  to  order  further  proceedings 
by  the  Board.  Upon  good  cause  shown,  interlocutory 
relief  may  be  granted  by  stay  of  the  order  or  by  such 
mandatory  or  other  relief  as  may  be  appropriate: 
Provided,  That  no  interlocutory  relief  may  be  granted 
except  upon  at  least  five  days’  notice  to  the  Board.. 

“Findings  of  Fact  by  Board  Conclusive 

“(e)  The  findings  of  facts  by  the  Board,  if  supported 
by  substantial  evidence,  shall  be  conclusive.  No  objec¬ 
tion  to  an  order  of  the  Board  shall  be  considered  by  the 
court  unless  such  objection  shall  have  been  urged  be¬ 
fore  the  Board  or,  if  it  was  not  so  urged,  unless  there 
were  reasonable  grounds  for  failure  to  do  so. 

“Certification  or  Certiorari 

“  (f)  The  judgment  and  decree  of  the  court  affirming, 
modifying,  or  setting  aside  any  such  order  of  the  Board 
shall  be  subject  only  to  review  by  the  Supreme  Court 
of  the  United  States  upon  certification  or  certiorari  as 
provided  in  sections  239  and  240  of  the  Judicial  Code.” 


Extracts  from  the  Administrative  Procedure  Act  (Public 
Law  404 — 79th  Congress,  Chapter  324 — 2d  Session.  S.  7. 
Approved  June  11, 1946.  60  Stat.  237,  5  U.S.C.  1001-1011). 
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1.  DEFINITIONS. 

“Sec.  2.  As  used  in  this  Act — 

“(a)  Agency.  —  ‘Agency’  means  each  authority 
(whether  or  not  within  or  subject  to  review  by  another 
agency)  of  the  Government  of  the  United  States  other 
than  Congress,  the  courts,  or  the  governments  of  the 

possessions,  Territories,  or  the  District  of  Columbia. 

•  • 


“(c)  Rule  and  Rule  Making.  —  ‘Rule’  means  the 
whole  or  any  part  of  any  agency  statement  of  general 
or  particular  applicability  and  future  effect  designed  to 
implement,  interpret,  or  prescribe  law  or  policy  or  to 
describe  the  organization,  procedure,  or  practice  re¬ 
quirements  of  any  agency  and  includes  the  approval  or 
prescription  for  the  future  of  rates,  wages,  corporate 
or  financial  structures  or  reorganizations  thereof, 
prices,  facilities,  appliances,  services  or  allowances 
therefor  or  of  valuations,  costs,  or  accounting,  or  prac¬ 
tices  bearing  upon  any  of  the  foregoing.  ‘Rule  making* 
means  agency  process  for  the  formulation,  amend¬ 
ment,  or  repeal  of  a  rule.  ’  ’ 

“(d)  Order  and  Adjudication. — ‘ Order’  means  the 
whole  or  any  part  of  the  final  disposition  (whether 
affirmative,  negative,  injunctive,  or  declaratory  in 
form)  of  any  agency  in  any  matter  other  than  rule 
making  but  including  licensing.  ‘Adjudication’  means 
agency  process  for  the  formulation  of  an  order. 

“(e)  License  and  Licensing. — ‘License’  includes  the 
whole  or  part  of  any  agency  permit,  certificate,  ap¬ 
proval,  registration,  charter,  membership,  statutory 
exemption  or  other  form  of  permission.  ‘Licensing’ 
includes  agency  process  respecting  the  grant,  renewal, 
denial,  revocation,  suspension,  annulment,  withdrawal, 
limitation  amendment,  modification,  or  conditioning  of 
a  license. 

•  •  • 
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“  (g)  Agency  Proceeding  and  Action. — ‘  Agency  pro¬ 
ceeding’  means  any  agency  process  as  defined  in  subsec¬ 
tions  (c),  (d),  and  (e)  of  this  section.  ‘Agency  action’ 
includes  the  whole  or  part  of  every  agency  rule,  order, 
license,  sanction,  relief,  or  the  equivalent  or  denial 
thereof,  or  failure  to  act.  ’  ’ 

2.  ADJUDICATION. 

“Sec.  5.  In  every  case  of  adjudication  required  by 
statute  to  be  determined  on  the  record  after  oppor¬ 
tunity  for  an  agency  hearing  •  *  * 

•  •  • 

“(b)  Procedure. — The  agency  shall  afford  all  inter¬ 
ested  parties  opportunity  for  (1)  the  submission  and 
consideration  of  facts,  arguments,  offers  of  settlement, 
or  proposals  of  adjustment  where  time,  the  nature  of 
the  proceeding,  and  the  public  interest  permit,  and 
(2)  to. the  extent  that  the  parties  are  unable  so  to  deter¬ 
mine  any  controversy  by  consent,  hearing,  and  decision 
upon  notice  and  in  conformity  with  sections  7  and  8.” 

3.  HEARINGS. 

“Sec.  7.  In  hearings  which  section  4  or  5  requires 

to  be  conducted  pursuant  to  this  section — 

•  •  • 

“(c)  Evidence. — Except  as  statutes  otherwise  pro¬ 
vide,  the  proponent  of  a  rule  or  order  shall  have  the 
burden  of  proof.  Any  oral  or  documentary  evidence 
may  be  received,  but  every  agency  shall  as  a  matter  of 
policy  provide  for  the  exclusion  of  irrelevant,  immate¬ 
rial,  or  unduly  repetitious  evidence  and  no  sanction 
shall  be  imposed  or  rule  or  order  be  issued  except  upon 
consideration  of  the  whole  record  or  such  portions 
thereof  as  may  be  cited  by  any  party  and  as  supported 
by  and  in  accordance  with  the  reliable,  probative,  and 
substantial  evidence.  •  •  •” 

4.  DECISIONS. 

“Sec.  8  (b)  •  *  •  All  decisions  (including  initial, 
recommended,  or  tentative  decisions)  shall  become 
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part  of  the  record  and  include  a  statement  of  (1)  find¬ 
ings  and  conclusions,  as  well  as  the  reasons  or  basis 
therefor,  upon  all  the  material  issues  of  fact,  law,  or 
discretion  presented  on  the  record;  and  (2)  the  appro¬ 
priate  rule,  order,  sanction,  relief,  or  denial  thereof.” 

5.  JUDICIAL  REVIEW. 

“Sec.  10.  Except  so  far  as  (1)  statutes  preclude 
judicial  review  or  (2)  agency  action  is  by  law  com¬ 
mitted  to  agency  discretion — 

“(a)  Right  of  Review. — Any  person  suffering  legal 
wrong  because  of  any  agency  action,  or  adversely  af¬ 
fected  or  aggrieved  by  such  action  within  the  meaning 
of  any  relevant  statute,  shall  be  entitled  to  judicial 
review  thereof. 

“  (b)  Form  and  Venue  of  Action. — The  form  of  pro¬ 
ceeding  for  judicial  review  shall  be  any  special  statu¬ 
tory  review  proceeding  relevant  to  the  subject  matter 
in  any  court  specified  by  statute  or,  in  the  absence  or 
inadequacy  thereof,  any  applicable  form  of  legal  action 
(including  actions  for  declaratory  judgments  or  writs 
of  prohibitory  or  mandatory  injunction  or  habeas  cor¬ 
pus)  in  any  court  of  competent  jurisdiction.  Agency 
action  shall  be  subject  to  judicial  review  in  civil  or 
criminal  proceedings  for  judicial  enforcement  except  to 
the  extent  that  prior,  adequate,  and  exclusive  oppor¬ 
tunity  for  such  review  is  provided  by  law. 

“(c)  Reviewable  Acts. — Every  agency  action  made 
reviewable  by  statute  and  every  final  agency  action  for 
which  there  is  no  other  adequate  remedy  in  any  court 
shall  be  subject  to  judicial  review.  Any  preliminary, 
procedural,  or  intermediate  agency  action  or  ruling  not 
directly  reviewable  shall  be  subject  to  review  upon  the 
review  of  the  final  agency  action.  Except  as  otherwise 
expressly  required  by  statute,  agency  action  otherwise 
final  shall  be  final  for  the  purposes  of  this  subsection 
whether  or  not  there  has  been  presented  or  determined 
any  application  for  a  declaratory  order,  for  any  form 
of  reconsideration,  or  (unless  the  agency  otherwise 
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requires  by  rule  and  provides  that  the  action  meanwhile 
shall  be  inoperative)  for  an  appeal  to  superior  agency 
authority. 

•  •  i 

“(e)  Scope  of  Review. — So  far  as  necessary  to  deci¬ 
sion  and  where  presented  the  reviewing  court  shall  de¬ 
cide  all  relevant  questions  of  law,  interpret  constitu¬ 
tional  and  statutory  provisions,  and  determine  the 
meaning  or  applicability  of  the  terms  of  any  agency 
action.  It  shall  (A)  compel  agency  action  unlawfully 
withheld  or  unreasonably  delayed;  and  (B)  hold  unlaw¬ 
ful  and  set  aside  agency  action,  findings,  and  conclu¬ 
sions  found  to  be  (1)  arbitrary,  capricious,  an  abuse  of 
discretion,  or  otherwise  not  in  accordance  with  law; 
(2)  contrary  to  constitutional  right,  power,  privilege, 
or  immunity;  (3)  in  excess  of  statutory  jurisdiction, 
authority,  or  limitations,  or  short  of  statutory  right; 

(4)  without  observance  of  procedure  required  by  law ; 

(5)  unsupported  by  substantial  evidence  in  any  case 
subject  to  the  requirements  of  sections  7  and  8  or  other¬ 
wise  reviewed  on  the  record  of  an  agency  hearing  pro¬ 
vided  by  statute;  or  (6)  unwarranted  by  the  facts  to 
the  extent  that  the  facts  are  subject  to  trial  de  novo  by 
the  reviewing  court.  In  making  the  foregoing  determi¬ 
nations  the  court  shall  review  the  whole  record  or  such 
portions  thereof  as  may  be  cited  by  any  party,  and  due 
account  shall  be  taken  of  the  rule  of  prejudicial  error.” 
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IN  THE 


UNITED  STATES  COURT  OF  APPEALS 

For  the  District  of  Columbia  Circuit 


NO.  10.437 


UNITED  AIR  LINES,  INC., 

Petitioner 

v. 

CIVIL  AERONAUTICS  BOARD, 

Respondent 


On  Petition  of  United  Air  Lines,  Inc.  for  Judicial  Review  of 
An  Order  of  the  Civil  Aeronautics  Board 


L 

INTRODUCTORY. 

The  opinion  of  the  Civil  Aeronautics  Board  is  fatally 
deficient  in  that  the  three  members  who  concurred  therein 
failed  to  make  a  finding  on  the  most  important  single  issue 
in  the  case.  Counsel  for  the  Board  have  endeavored  to 
solve  the  difficulty  by  the  simple  process  of  assuming  that 
the  Board  actually  made  the  missing  finding.  It  is  highly 
important  that  the  court  fully  understand  the  development 
of  the  issue  to  which  we  refer,  its  controlling  importance, 
the  manner  in  which  the  issue  was  accentuated  by  briefs 
and  arguments  and  two  dissenting  opinions  and  finally  the 
fact  that  the  issue  was  never  answered  by  the  majority. 
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ii. 

THE  LACK  OF  A  FINDING  ON  THE  ISSUE  OF  “WHETHER  A 
SPECIALIZED  AIR  FREIGHT  INDUSTRY  CAN  BE  DEVEL¬ 
OPED  ON  THE  BASIS  OF  ITS  OWN  ECONOMIC  ABILITY 
TO  EXIST.” 

We  have  stated  the  issue,  not  in  our  words,  but  in  the 
words  of  the  Civil  Aeronautics  Board.  The  quoted  words 
were  used  on  April  21,  1948  in  the  Board’s  opinion  in  Air 
Freight  Rate  Investigation ,  9  C.  A.  B.  340.  That  was  the 
case  in  which  the  Board  established  minimum  rates  for  the 
transportation  of  air  freight.  In  its  opinion  the  Board  re¬ 
ferred  to  the  all-cargo  carriers  then  operating  under  the 
exemption  provided  for  by  Section  292.5  of  the  Board’s 
Economic  Begulations  and  said: 

“The  entry  of  these  carriers  into  the  air  freight 
field  on  this  basis  constitutes  an  experiment  of  great 
importance  to  the  public  as  a  test  of  whether  a  spe¬ 
cialized  air  freight  industry  can  be  developed  on  the 
basis  of  its  own  economic  ability  to  exist.  ’  ’ 

That  statement  was  made  exactly  one  month  before  the 
Board’s  order  of  May  21,  1948  requiring  the  exempt  all- 
cargo  carriers  to  file  special  reports  containing  profit  and 
loss  statements  (Joint  App.  806-810).  The  reports  were 
filed  and  were  the  subject  of  examination  and  cross-exami¬ 
nation  at  the  second  hearing  held  between  November  29  and 
December  8, 1948.  It  then  became  apparent  that  the  experi¬ 
ment  conducted  by  the  Board  by  means  of  exempt  opera¬ 
tions  had  resulted  in  large  losses,  commercial  failures  and 
bankruptcy  proceedings.  These  disastrous  results  are  sum¬ 
marized  in  United’s  opening  brief  at  pages  18-25.  There  is 
no  dispute  as  to  these  facts.  Counsel  for  the  Board  concede 
at  page  39  of  their  brief  that  United’s  summary  is  accurate. 

By  the  end  of  June  1949  the  interveners,  Slick  Airways, 
Inc.,  The  Plying  Tiger  Line,  Inc.  and  U.S.  Airlines,  Inc. 
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had  each  sustained  losses  from  freight  operations  in  excess 
of  two  million  dollars.  This  is  a  very  conservative  figure 
because  the  interveners,  in  an  effort  to  minimize  their 
freight  losses,  engaged  in  other  business  activities  and  then 
used  questionable  methods  in  allocating  expenses  between 
their  freight  and  nonfreight  activities  (see  Joint  App. 
1005-1006).  Thus,  the  experiment  conducted  by  the  Board 
for  a  period  of  about  four  years  was  not  a  success.  The 
losses  went  on  in  spite  of  the  grant  of  common  carrier 
status  to  the  all-cargo  carriers  on  May  5, 1947  (Joint  App. 
1452, 1531-1534).  The  losses  were  incurred  notwithstanding 
the  fact  that  the  exempt  carriers  had  no  service  obligations 
and  were  free  to  concentrate  on  large  cities  and  long  hauls 
and  volume  shipments. 

After  these  losses  had  been  proved  at  the  second  hearing, 
the  Board  refused  to  follow  its  usual  procedure  of  briefs  to 
the  Examiner,  an  Examiner’s  report,  exceptions  thereto 
and  briefs  and  arguments  to  the  Board  (Joint  App.  916-920, 
922-935).  In  lieu  thereof  the  entire  record  was  certified  to 
the  Board  (Joint  App.  921-922)  and  on  April  29, 1949,  the 
Board  issued  its  temporary  opinion  (Joint  App.  1018-1152). 
Notwithstanding  the  lack  of  briefs  and  oral  arguments  deal¬ 
ing  with  the  operating  losses  of  the  all-cargo  carriers,  the 
Board  was  squarely  confronted  with  the  issue  of  whether 
the  substitution  of  temporary  certificates  for  exemptions 
would  convert  losses  into  profits.  The  Board  was  bound,  as 
a  matter  of  law  and  fairness,  to  answer  its  own  question  of 
“whether  a  specialized  air  freight  industry  can  be  devel¬ 
oped  on  the  basis  of  its  own  economic  ability  to  exist.  ’  ’ 
This  was  the  issue  which  brought  about  the  three  to  two 
division  of  opinion  in  the  Civil  Aeronautics  Board.  We  di¬ 
rect  the  Court’s  attention  to  the  following  statements  by 
Mr.  Lee  and  Mr.  Jones  in  their  dissenting  opinions. 
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Member  Josh  Lee  Dissenting 

“Of  the  9  carriers  who  were  granted  Letters  of  Regis¬ 
tration  to  engage  in  domestic  service,  none  operated  at 
a  profit,  and  only  4  are  operating  today,  while  4  others 
are  in  some  form  of  bankruptcy  or  reorganizations. 
California  Eastern  went  into  bankruptcy  in  May  1948, 
with  an  accumulated  loss  of  $900,000.  Slick  and  Flying 
Tigers  are  still  operating,  but  their  losses  as  of  Sep¬ 
tember  1948,  amounted  to  $1,391,000  and  $1,361,000 
respectively.  Even  allowing  for  the  ‘costs  involved  in 
initiating  a  new  business,’  the  losses  have  been  so 
heavy,  so  universal,  and  so  consistent  as  to  leave  little 
room  for  hope  that  the  award  of  a  certificate  of  public 
convenience  and  necessity  will  of  itself  change  a  losing 
operation  to  a  profitable  one.  The  fact  that  a  substan¬ 
tial  volume  of  traffic  has  been  moved  by  the  nonsched- 
uled  carriers  is  not  impressive  since  it  was  moved  at 
so  great  a  loss”  (Joint  App.  1515-1516). 

Member  Harold  A.  Jones  Dissenting 

“Of  the  fourteen  applicants  at  the  original  hearing, 
five  had  gone  bankrupt  or  were  in  receivership  by  the 
time  the  record  was  reopened  in  the  fall  of  1948,  and 
three  others  had  ceased  operations,  presumably  in  an 
effort  to  preserve  their  remaining  assets.  Of  the  sur¬ 
vivors  operating  a  common  carrier  all-cargo  service, 
all  showed  an  unbroken  record  of  appalling  financial 
losses  which,  as  previously  pointed  out,  would  have 
been  much  greater  without  the  support  of  the  various 
outside  ventures  in  which  the  carriers  engaged. 

“We  must  conclude  that  the  findings  upon  which  the 
examiners  based  their  recommendations  have  been  re¬ 
futed  by  actual  experience,  and  destroyed  by  actual 
facts.  The  two-year  test  desired  and  authorized  by  the 
Board  has  served  its  purpose — if  this  were  really  the 
purpose  intended.  The  majority  decision  now  indicates 
otherwise”  (Joint  App.  1541-1542). 

In  spite  of  these  emphatic  dissents  the  majority  members 
of  the  Board  did  not  meet  the  issue.  They  did  not  say  in  the 
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tentative  opinion  whether  they  believed  that  all-cargo  oper¬ 
ations  under  temporary  certificates  would  be  profitable  or 
unprofitable.  The  closest  approach  which  the  majority 
made  in  its  tentative  opinion  to  a  finding  on  that  subject 
appears  at  Joint  App.  1049-1050: 

“The  potential  market  appears  to  be  sufficient  to 
warrant  economic  operations  by  the  carriers  we  are 
certificating.  Facts  of  record  lend  credence  to  the  asser¬ 
tion  of  the  applicants  that  air  freight  can  be  developed 
without  subsidy  from  the  Government  in  the  form  of 
mail  payments.” 

These  findings  relate  to  a  “potential”  market  rather  than 
an  “actual”  market.  The  phrase  “appears  to  be  sufficient” 
falls  short  of  a  statement  that  the  Board  majority  believes 
the  potential  market  is  sufficient.  The  phrase  “sufficient 
to  warrant  economic  operations”  is  less  than  “sufficient 
to  assure”  or  even  to  “make  probable”  such  operations. 
The  statement  that  facts  of  record  “lend  credence”  to  a 
conclusion  falls  short  of  a  statement  that  the  majority 
believes  the  conclusion  to  be  true. 

The  dissents  by  Mr.  Lee  and  Mr.  Jones  and  the  attacks 
made  on  the  tentative  opinion  by  briefs  and  oral  argument 
apparently  convinced  the  majority  that  an  additional  find¬ 
ing  was  desirable.  The  majority  decided  to  support  its 
“lend  credence”  finding  with  a  supplemental  finding  which 
we  shall  call  the  *  ‘  ample  reason 1 9  finding.  In  a  new  para¬ 
graph  inserted  in  the  final  opinion  at  Joint  App.  1481-1482 
the  majority  members  said  they  had  not  overlooked  the 
losses  incurred  in  the  freight-only  operations  under  Section 
292.5  and  then  continued: 

“We  believe,  however,  that  with  ingenuous  and  ener¬ 
getic  application  to  the  proper  realization  of  the  traffic 
potential,  there  is  ample  reason  to  conclude  that  these 
carriers  will  achieve  economic  and  profitable  operations 
prior  to  the  expiration  of  the  temporary  period  for 
which  the  certificates  are  being  awarded.” 
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Member  Josh  Lee  Dissenting 

“Of  the  9  carriers  who  were  granted  Letters  of  Regis¬ 
tration  to  engage  in  domestic  service,  none  operated  at 
a  profit,  and  only  4  are  operating  today,  while  4  others 
are  in  some  form  of  bankruptcy  or  reorganizations. 
California  Eastern  went  into  bankruptcy  in  May  1948, 
with  an  accumulated  loss  of  $900,000.  Slick  and  Flying 
Tigers  are  still  operating,  but  their  losses  as  of  Sep¬ 
tember  1948,  amounted  to  $1,391,000  and  $1,361,000 
respectively.  Even  allowing  for  the  ‘costs  involved  in 
initiating  a  new  business/  the  losses  have  been  so 
heavy,  so  universal,  and  so  consistent  as  to  leave  little 
room  for  hope  that  the  award  of  a  certificate  of  public 
convenience  and  necessity  will  of  itself  change  a  losing 
operation  to  a  profitable  one.  The  fact  that  a  substan¬ 
tial  volume  of  traffic  has  been  moved  by  the  nonsched- 
uled  carriers  is  not  impressive  since  it  was  moved  at 
so  great  a  loss”  (Joint  App.  1515-1516). 


Member  Harold  A.  Jones  Dissenting 

“Of  the  fourteen  applicants  at  the  original  hearing, 
five  had  gone  bankrupt  or  were  in  receivership  by  the 
time  the  record  was  reopened  in  the  fall  of  1948,  and 
three  others  had  ceased  operations,  presumably  in  an 
effort  to  preserve  their  remaining  assets.  Of  the  sur¬ 
vivors  operating  a  common  carrier  all-cargo  service, 
all  showed  an  unbroken  record  of  appalling  financial 
losses  which,  as  previously  pointed  out,  would  have 
been  much  greater  without  the  support  of  the  various 
outside  ventures  in  which  the  carriers  engaged. 

“We  must  conclude  that  the  findings  upon  which  the 
examiners  based  their  recommendations  have  been  re¬ 
futed  by  actual  experience,  and  destroyed  by  actual 
facts.  The  two-year  test  desired  and  authorized  by  the 
Board  has  served  its  purpose — if  this  were  really  the 
purpose  intended.  The  majority  decision  now  indicates 
otherwise”  (Joint  App.  1541-1542). 

In  spite  of  these  emphatic  dissents  the  majority  members 
of  the  Board  did  not  meet  the  issue.  They  did  not  say  in  the 
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tentative  opinion  whether  they  believed  that  all-cargo  oper¬ 
ations  tinder  temporary  certificates  would  be  profitable  or 
unprofitable.  The  closest  approach  which  the  majority 
made  in  its  tentative  opinion  to  a  finding  on  that  subject 
appears  at  Joint  App.  1049-1050: 

“The  potential  market  appears  to  be  sufficient  to 
warrant  economic  operations  by  the  carriers  we  are 
certificating.  Facts  of  record  lend  credence  to  the  asser¬ 
tion  of  the  applicants  that  air  freight  can  be  developed 
without  subsidy  from  the  Government  in  the  form  of 
mail  payments.  ’  ’ 

These  findings  relate  to  a  “potential’ ’  market  rather  than 
an  “actual”  market.  The  phrase  “appears  to  be  sufficient” 
falls  short  of  a  statement  that  the  Board  majority  believes 
the  potential  market  is  sufficient.  The  phrase  “sufficient 
to  warrant  economic  operations”  is  less  than  “sufficient 
to  assure”  or  even  to  “make  probable”  such  operations. 
The  statement  that  facts  of  record  “lend  credence”  to  a 
conclusion  falls  short  of  a  statement  that  the  majority 
believes  the  conclusion  to  be  true. 

The  dissents  by  Mr.  Lee  and  Mr.  Jones  and  the  attacks 
made  on  the  tentative  opinion  by  briefs  and  oral  argument 
apparently  convinced  the  majority  that  an  additional  find¬ 
ing  was  desirable.  The  majority  decided  to  support  its 
“lend  credence”  finding  with  a  supplemental  finding  which 
we  shall  call  the  “ample  reason”  finding.  In  a  new  para¬ 
graph  inserted  in  the  final  opinion  at  J oint  App.  1481-1482 
the  majority  members  said  they  had  not  overlooked  the 
losses  incurred  in  the  freight-only  operations  under  Section 
292.5  and  then  continued : 

“We  believe,  however,  that  with  ingenuous  and  ener¬ 
getic  application  to  the  proper  realization  of  the  traffic 
potential,  there  is  ample  reason  to  conclude  that  these 
carriers  will  achieve  economic  and  profitable  operations 
prior  to  the  expiration  of  the  temporary  period  for 
which  the  certificates  are  being  awarded.” 
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The  statement  that  there  is  “ample  reason”  to  conclude 
that  freight-only  operations  will  be  profitable  falls  short  of 
a  statement  that  the  majority  actually  concludes  that  such 
a  result  will  be  attained.  The  statement  that  ‘  *  there  is  ample 
reason”  to  conclude  that  freight-only  operations  will  be 
profitable  is  in  no  way  inconsistent  with  a  statement  that 
there  is  “ample  reason”  to  conclude  exactly  the  opposite. 
Mr.  Lee  believed  that  there  was  “little  room  for  hope  that 
the  award  of  a  certificate  of  public  convenience  and  neces¬ 
sity  will  of  itself  change  a  losing  operation  to  a  profitable 
one.”  Mr.  Jones  agreed.  It  is  perfectly  apparent  that  the 
two  dissenters  answered  the  issue  by  clearly  stating  their 
conclusion  that  freight-only  operations  under  temporary 
certificates  would  be  unprofitable  and  that  the  majority  did 
not  answer  the  issue  and  wholly  failed  to  state  or  find 
whether  they  did  or  did  not  believe  freight-only  operations 
under  temporary  certificates  would  be  profitable. 

We  now  request  the  Court  to  compare  this  factual  situa¬ 
tion  as  to  the  lack  of  a  finding  by  the  majority  on  a  con¬ 
trolling  issue  in  the  case,  with  numerous  inaccurate  state¬ 
ments  and  assumptions  contained  in  the  brief  of  the  Civil 
Aeronautics  Board.  There  are  at  least  14  instances  where 
counsel  for  the  Board  stated  or  assumed  that  the  Board 
made  a  finding  which  it  did  not  make.  In  order  to  curtail 
the  length  of  this  reply  brief,  we  will  quote  in  most  cases 
phrases  rather  than  complete  sentences. 

1.  “The  Board’s  conclusion  that  the  property-only  car¬ 
riers  would  achieve  profitable  operations  under  certificates 
•  •  •”  (Resp.  Br.  21). 

The  Board  did  not  state  any  such  conclusion.  The 
respondent’s  brief  gives  no  record  reference  to  support  its 
statement 

2.  The  circumstances  under  which  losses  were  incurred, 
the  pattern  of  growth  of  air  freight  and  the  circumstances 
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under  which  future  operations  will  be  conducted  “are  solid 
bases  for  a  finding  that  losses  will  turn  into  profits”  (Resp. 
Br.  34).  , 

There  is  no  such  finding.  The  respondent’s  brief  gives 
no  record  reference  to  support  its  statement 

3.  “The  Board’s  refusal  to  accept  the  results  of  opera¬ 
tions  under  Section  292.5  as  compelling  denial  of  the  appli¬ 
cations  and  its  prediction  that  the  carriers  it  selected  would 
achieve  profitable  operations  were  reasonable  and  proper.” 

This  is  a  chapter  heading  appearing  at  page  39  of  the 
respondent’s  brief. 

The  Board  made  no  prediction  that  the  carriers  it  selected 
would  achieve  profitable  operations.  The  respondent’s 
brief  gives  no  record  reference  to  support  its  statement. 

4.  #  •  the  Board  concluded  further,  from  this  and 
other  evidence,  that  the  carriers  selected  would  achieve 
profitable  operations”  (Resp.  Br.  40). 

The  Board  did  not  state  any  such  conclusion.  The 
respondent’s  brief  gives  no  record  reference  to  support  its 
statement. 

5.  “Finally,  the  Board  made  its  judgment  as  to  whether 
the  carriers  it  was  certificating  would  be  able  to  operate 
profitably”  (Resp.  Br.  45). 

The  Board  did  not  express  its  judgment  on  that  issue. 
The  respondent’s  brief  gives  no  record  reference  to  sup¬ 
port  its  statement 

•  *  •  •  /  $  "  • 

6.  ‘‘Likewise,  the  Board’s  prediction  of  profitable  oper¬ 
ations  for  the  carriers  certificated  •  *  #”  (Resp.  Br.  47). 

Hie  Board  made  no  such  prediction.  The  respondent’s 
brief  gives  no  record  reference  to  support  its  statement 
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7.  “•  •  *  its  determination  that  the  property  carriers 
it  was  certificating  would  operate  profitably  ( App.  II  1478, 
1482),”  (Eesp.  Br.  52). 

The  Board  did  not  express  any  such  determination. 

The  record  references  used  by  counsel  for  the  Board, 
pages  1478  and  1482,  relate  to  the  “lend  credence”  finding 
and  to  the  “ample  reason”  finding. 

8.  #  *  the  foregoing  benefits  can  be  achieved  without 
creating  unsound  economic  conditions  in  the  industry  be¬ 
cause  (a)  the  carriers  certificated  will  achieve  profitable 
operations”  (Eesp.  Br.  76-77). 

The  Board  did  not  make  any  such  statement.  The 
respondent’s  brief  gives  no  record  reference  to  support 
its  statement. 

9.  “•  *  *  the  Board  found  that  the  carriers  certificated 
would  achieve  profitable  operations”  (Besp.  Br.  77,  foot¬ 
note). 

The  Board  did  not  so  find.  The  respondent’s  brief  gives 
no  record  reference  to  support  its  statement 

a 

10.  “•  •  •  including  its  finding  that  U.  S.  would  achieve 
economic  and  profitable  operations  (App.  n,  1482),”  (Besp. 
Br.  89). 

The  Board  did  not  make  any  such  finding.  The  record 
reference  relates  to  the  “ample  reason”  finding. 

1L  “And  the  Board  had  previously  found  on  the  basis 
of  substantial  evidence  that  the  property-only  carriers 
would  achieve  profitable  operations  under  temporary  cer¬ 
tificates”  (Besp.  Br.  92). 

The  Board  made  no  such  finding.  The  respondent’s 
brief  gives  no  record  reference  to  support  its  statement 
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12.  “•  •  •  the  Board  •  •  •  found  that  the  successful 
applicants  would  achieve  profitable  operations  under  their 
certificates ’ ’  (Resp.  Br.  95). 

The  Board  made  no  such  finding.  The  respondents 
brief  gives  no  record  reference  to  support  its  statement. 

13.  *  ‘  Experience  has  demonstrated  the  correctness  of 
the  Board’s  prediction  of  profitable  operations  of  the  prop¬ 
erty-only  carriers  under  their  certificates ’ ’  (Supplement 
pp.  2-25)  (Resp.  Br.  95). 

The  Board  made  no  such  prediction.  The  reference, 
supplement  pp.  2-25,  is  to  material  not  in  the  record  as  is 
hereafter  shown. 

14.  “It  does  bear  on  the  determination  of  public  con¬ 
venience  and  necessity,  but  on  this  issue  the  Board  found 
that  the  property-only  carriers  would  achieve  profitable  air 
freight  operations  under  their  certificates”  (Resp.  Br.  95, 
footnote). 

The  Board  made  no  such  finding.  The  respondent’s 
brief  gives  no  record  reference  to  support  its  statement. 

The  foregoing  quotations  from  the  Board’s  brief,  14  in 
number,  are  wholly  unjustified.  The  “lend  credence”  find¬ 
ing  and  the  “ample  reason”  finding  cannot  be  enlarged  by 
construction  into  a  finding  that  the  property-only  carriers 
will  achieve  profitable  operations.  If  the  majority  had 
meant  any  such  thing,  there  would  have  been  no  difficulty 
in  saying  so  in  understandable  language  such  as  the  attor¬ 
neys  for  the  Board  have  now  used  no  less  than  14  times.  If 
it  now  be  claimed  that  the  “lend  credence”  finding  and  the 
“ample  reason”  finding  mean  that,  in  the  opinion  of  the 
majority,  the  cargo-only  carriers  will  achieve  profitable 
operations,  we  reply  to  the  contention  by  quoting  the  state¬ 
ment  of  the  Supreme  Court  in  United  States  v.  Chicago, 
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Milwaukee,  St.  Paul  and  Pacific  Railroad  Company,  204  XT. 
S.  499,  at  page  510: 

4 ‘The  difficulty  is  that  it  has  not  said  so  with  the 
simplicity  and  clearness  through  which  a  halting  im¬ 
pression  ripens  into  reasonable  certitude.  In  the  end 
we  are  left  to  spell  out,  to  argue,  to  choose  between 
conflicting  inferences.  Something  more  precise  is  requi¬ 
site  in  the  quasi- jurisdictional  findings  of  an  adminis¬ 
trative  agency.  Beaumont,  S.  L.  &  W.  Ry .  Co.  v.  United 
States,  2 82  U.  S.  74,  86;  Florida  v.  United  States,  282 
U.  S.  194,  215.  We  must  know  what  a  decision  means 
before  the  duty  becomes  ours  to  say  whether  it  is  right 
or  wrong.” 

The  attorneys  for  the  Board  have  misconstrued  our  posi¬ 
tion  as  to  the  issue  of  future  profits  or  losses  in  freight-only 
operations.  The  following  statement  appears  at  page  46  of 
respondent’s  brief : 

“It  is  insisted,  nevertheless,  that  the  Board  was  not 
free  to  predict  whether  the  carriers  it  selected  would 
operate  profitably  in  the  future  but  was  required  to 
consider  their  past  performance  as  conclusive  of  what 
their  future  operations  would  be.”  . 

We  have  never  maintained  that  the  Board  was  not  free  to 
predict  whether  freight-only  operations  would  produce 
profits  or  losses.  On  the  contrary,  the  Board  was  urged  to 
make  such  a  prediction.  The  majority  was  challenged  to 
make  such  a  prediction  by  the  dissenting  opinions  of  Mr. 
Lee  and  Mr.  Jones.  If  freight-only  operations  under  ex¬ 
emptions  had  resulted  in  profits  instead  of  disastrous  losses 
and  commercial  failures,  then  we  feel  free  in  saying  that 
profitable  operations  for  the  future  would  have  been  pre¬ 
dicted  and  found  by  the  majority  in  dear  and  emphatic 
language.  The  Board  was  not  only  free  to  make  a  predic¬ 
tion  as  to  future  profits  or  losses,  but  was  charged  by  law 
with  the  duty  of  making  such  a  prediction.  The  issue  of 
whether  the  losses  under  exemptions  would  become  profits 


under  certificates  fairly  shrieked  for  an  answer.  The 
majority  members  gave  us  no  answer.  They  did  not 
tell  us  whether  they  believed  the  certificated  all-freight 
operations  would  be  profitable  or  unprofitable.  As  a  sub¬ 
stitute,  they  gave  us  the  “lend  credence”  finding  and  the 
“ample  reason”  finding  and  then  invoked  the  theory  of 
certification  on  the  basis  of  promotional  and  experimental 
powers.  /  - ' ?-•  - 

■)  •  *  ...  .  •  4  .  *  r*  •  s  ;  - \  *  •/,  T  Ai 

The  second  part  of  the  sentence  we  have  quoted  from 
respondent’s  brief  is  also  erroneous.  We  do  not  maintain 
that  the  Board  “was  required  to  consider  their  past  per¬ 
formance  as  conclusive  of  what  their  future  operations 
would  be.”  Our  point  is  that  the  Board  was  compelled  to 
find,  upon  the  basis  of  substantial  evidence  and  the  whole 
record,  “what  their  future  operations  would  be.”  Had  the 
majority  made  a  finding  on  that  issue  then  the  uncontro¬ 
verted  evidence  of  losses  actually  incurred  in  freight-only 
operations  would  have  been  highly  important  if  not  con¬ 
trolling.  :  What  might  be  called  proof-of-the-pudding  evi¬ 
dence  is  difficult  to  overcome.  In  our  opinion,  as  attorneys 
for  one  of  the  petitioners  in  this  case,  the  proof  of  past 
losses  was  so  persuasive  that  it  required  a  denial  of  all 
applications.  The  majority,  however,  was  at  liberty  to 
write  an  opinion  containing  a  finding  that  future  freight- 
only  operations  under  temporary  certificates  would  be 
profitable  and  economically  sound.  The  majority  did  not 
do  so.  We  assume  that  the  majority  refrained  from  doing 
so  because  they  believed,  as  we  do,  that  such  a  finding  could 
not  be  sustained  by  substantial  evidence  and  the  whole 
record  (see  United’s  opening  Br.  53-55). 

This  conclusion  is  supported  by  the  statement  made  by 
Member  Byan  to  counsel  for  American  Airlines  during  oral 
argument  He  agreed  with  the  conclusion  “•  •  •  that  there 
was  not  enough  traffic  to  support  these  carriers  at  the  pres¬ 
ent  time”  (Joint  App.  1402).  Counsel  for  the  respondent 
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contend  (Resp.  Br.  36)  we  are  limited  to  the  opinion  and 
that  the  statement  of  Mr.  Ryan  during  oral  argument  can¬ 
not  be  nsed  to  show  the  view  of  the  majority.  We  disagree. 
The  statement  in  question  shows  why  the  opinion  of  the 
majority  does  not  contain  an  estimate  or  forecast  of 
revenues  and  expenses  and  profits  or  losses  such  as  the 
Board  is  accustomed  to  make  in  new  route  cases.  Such  an 
estimate  or  forecast  was  omitted  in  the  tentative  opinion  of 
April  29, 1949  and  was  omitted  in  the  final  opinion  of  July 
29,  1949.  Mr.  Ryan’s  statement  was  made  between  these 
dates  on  June  13,  1949.  Mr.  Ryan’s  individual  opinion  is 
not  unimportant  as  the  attorneys  for  the  Board  assume. 
He  was  one  of  a  majority  of  three  of  a  Board  of  five 
members. 

In  United  States  v  Detroit  <&  Cleveland  Navigation  Co., 
326  TT.S.  236,  the  Supreme  Court,  in  considering  an  applica¬ 
tion  for  a  certificate  of  convenience  and  necessity  under 
the  Interstate  Commerce  Act,  said  “Forecasts  as  to 
the  future  are  necessary  to  the  decision.”  The  attorneys 
for  The  Flying  Tiger  Line  quote  this  statement  of  the 
Supreme  Court  at  page  16  of  their  brief.  They  agree  that 
a  forecast  is  essential,  but  they  ignore  the  fact  that  no 
forecast  was  made  in  the  majority  opinion  of  the  Board. 

Our  opponents  may  contend  that  the  Board’s  finding  of  a 
domestic  air  freight  potential  of  not  less  than  1  billion  ton- 
miles  constitutes  a  forecast  or  a  future  estimate.  Such  a 
contention  cannot  be  sustained.  The  Board  pointed  out 
that  the  estimates  made  by  the  applicants  were  6 1  estimates 
of  potential”  and  not  “forecasts  of  traffic”  (Joint  App. 
1461).  Furthermore,  the  finding  relating  to  the  air  freight 
potential  in  the  tentative  opinion  was  changed  to  refer  to 
the  “existing”  air  freight  potential  in  the  final  opinion 
(cf.  Joint  App.  1039  and  1468).  The  Board,  therefore,  was 
speaking  of  a  freight  potential  claimed  to  exist  now,  that 
is,  on  July  29,  1949,  when  its  decision  was  rendered.  The 
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ably  are  “closely  similar”  to  freight-only  operations  under 
exemptions.  Therefore,  in  the  language  of  this  Court  the 
“core  of  certainty”  is  large  and  the  “margin  of  conjecture” 
small  in  the  Air  Freight  Case.  The  Board  should  have  used 
this  large  core  of  certainty  to  make  a  forecast  as  to  the 

.  ■  ■  \  i  * 

future  but  the  majority  elected  to  omit  the  customary  fore¬ 
cast  and  to  rely  upon  potentials  and  promotions  and  fur¬ 
ther  experiments. 

Counsel  for  the  Board  are  mistaken  in  contending  that 
we  insist  upon  mathematical  certainty  in  the  Board’s 
findings  (Resp.  Br.  28).  This  is  not  so.  We  do  not  insist 
upon  a  finding  predicting  either  profits  or  losses  stated  in 

terms  of  dollars.  Mr.  Lee  and  Mr.  Jones  did  not  undertake 

•  *  •  *#•  •  «  ,  1  • 

to  state  actual  or  even  approximate  losses  to  be  sustained 
in  freight-only  operations.  They  simply  stated  that  in  their 
opinion  the  freight-only  operations  would  be  unprofitable 
and  unsound  when  conducted  under  temporary  certificates 
exactly  as  they  were  when  conducted  under  exemptions. 
The  majority  could  have  disagreed  by  expressing  an  opinion 
that  freight-only  operations  under  temporary  certificates 
would  be  profitable  without  undertaking  to  state  the  exact 
or  approximate  dollar  amount  of  profit  for  all  or  any 
of  the  successful  applicants.  As  previously  shown,  the 
Board  made  no  such  finding.  Our  complaint  is  directed 
to  the  lack  of  an  essential  finding  and  not  to  the  lack  of  a 
figure  stated  in  dollars. 

IIL 

THE  RELIANCE  UPON  POTENTIAL  RATHER  THAN  ACTUAL 

FREIGHT. 

The  disappointing  financial  results  of  the  freight-only 
experiment  carried  on  under  exemption  orders  induced  the 
applicants  for  freight-only  certificates  and  also  the  major¬ 
ity  of  the  Board  to  emphasize  volume  and  ignore  losses. 
We  are  willing  to  admit  that  the  volume  of  air  freight 


15 

which  can  be  carried  at  losing  rates  is  practically  unlimited 
so  long  as  carriers  do  not  nm  oat  of  capitaL  The  pertinent 
inquiry,  however,  is  not  how  much  freight  can  be  carried 
at  a  loss,  bat  how  much  freight  can  be  carried  at  a  profit 

The  Board  has  determined  that,  “There  is  an  existing 
potential  domestic  traffic  for  air  freight  of  not  less  than  1 
billion  ton-miles  annually”  (Joint  App.  1468).  The  Board 
made  no  finding  as  to  the  potential  air  freight  volume 
existing  on  the  routes  for  which  temporary  certificates  were 
granted.  There  is  no  finding  as  to  how  much  of  the  alleged 
potential  of  1  billion  ton-miles  will  actually  be  realized, 
either  on  the  routes  certificated  or  generally  throughout  the 
United  States.  There  is  no  finding  as  to  how  an  undefined 
amount  of  actual  freight  as  distinguished  from  potential 
freight  is  likely  to  be  divided  between  the  passenger,  prop¬ 
erty  and  mail  carriers  and  the  freight-only  carriers.  The 
questions  of  where,  when  and  by  whom  and  at  what  rates 
any  given  amount  of  potential  air  freight  is  likely  to  be 
realized  are  all  unanswered.  Findings  as  to  potential  traffic 
in  new  route  cases  are  pointless  unless  coupled  with  esti¬ 
mates  of  the  amount  of  potential  traffic  likely  to  be  trans¬ 
lated  into  actual  traffic  on  the  particular  routes  involved 

,  .  •••,••  Vy  V,*  ,  '  J 

and  the  share  of  that  traffic  which  the  new  carrier  is  likely 
to  obtain. 

IV. 

THE  THEORY  THAT  THE  AIR  FREIGHT  INDUSTRY  CAN 
BE  PROMOTED  AND  DEVELOPED  BY  ISSUING  CERTIFI¬ 
CATES  OF  CONVENIENCE  AND  NECESSITY  WITHOUT 
DECIDING  WHETHER  THE  OPERATIONS  AUTHORIZED 

WILL  BE  PROFITABLE  OR  UNPROFITABLE. 

,  • 

•  *>  • 

At  Joint  App.  1472-1474  the  majority  made  its  finding 
that  the  basic  issue  involved  in  this  case  “is  primarily  pro¬ 
motional  in  character  and  relates  to  developmental  rather 
than  purely  regulatory  purposes.”  This  broad  issue  of 
whether  the  air  transport  industry  can  be  promoted  and 
developed  by  granting  certificates  of  convenience  and 
necessity  to  freight-only  carriers  cannot  possibly  be  de- 
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cided  without  first  deciding  whether  the  operations  to  be 
conducted  pursuant  to  the  certificates  will  be  economically 
sound.  If  the  opposite  be  true,  if  history  under  freight 
exemptions  should  repeat  itself  under  freight  certificates, 
then  the  air  transport  industry  will  be  retarded  and  injured 
instead  of  being  promoted  and  developed.  The  permanent 
air  carriers  and  the  temporary  feeder  air  carriers  will  be 
injured  by  unnecessary  and  useless  diversion  of  air  freight 
and  the  freight-only  carriers  and  their  stockholders  and 
creditors  will  be  injured  by  losses. 

In  its  supplemental  opinion  in  Latin  American  Air  Serv¬ 
ice ,  8  C.  A.  B.  65,  Colonial  Airlines  was  seeking  a  certificate 
authorizing  it  to  operate  between  Charleston  and  points 
in  Latin  America.  The  Board  recognized  the  importance 
of  Charleston  as  a  port  on  the  southeastern  coast,  but  denied 
the  application  and  said  in  its  opinion : 

* ‘However,  in  fulfilling  its  obligations  under  the  Act 
this  Board  is  charged  with  the  duty  of  establishing 
that  system  of  air  transportation  which  will  best  meet 
the  national  public  interest  and  of  maintaining  sound 
economic  conditions  in  that  system.  Under  this  mandate 
the  Board  may  not  authorize  a  direct  air  service  from 
Charleston  which  is  not  justified  by  the  traffic  demands 
and  which  would  result  in  unsound  economic  conditions 
and  excessive  costs  to  the  Goverment  ’ ’ 

The  Declaration  of  Policy  of  the  Civil  Aeronautics  Act  of 
1938  (49  U.S.C.  402)  provides  that  in  exercising  its  powers 
under  the  Act  the  Board  shall  consider  certain  things  as 
being  in  accordance  with  public  convenience  and  necessity. 
Two  of  the  things  mentioned  by  Congress  are  the  “regu¬ 
lation  ’ ’  of  air  transportation  so  as  to  “foster  sound  eco¬ 
nomic  conditions  in  such  transportation”  and  the  “promo¬ 
tion”  of  “adequate,  economical  and  efficient  service  by 
air  carriers.”  Under  that  statutory  mandate  the  Board 
clearly  cannot  foster  “unsound”  economic  conditions  in  air 
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“In  view  of  the  many  millions  of  dollars  winch  have 
been  and  are  being  paid  in  the  form  of  mail  pay  to  the 
air  carriers,  the  millions  which  have  been  and  are  being 
expended  in  connection  with  the  airways  facilities,  the 
need  for  making  this  hew  transportation  available  to 
the  greatest  number  of  people  through  the  attainment 
of  lower  costs  and  fares  and,  finally,  the  vital  import¬ 
ance  of  air  transportation  to  the  national  defense,  it  is 
not  difficult  to  understand  why  the  attainment  of  ail 
economically  sound  airline  industry  should  be  a  para- 


transportation  or  promote  “uneconomical”  service.  Nor 
can  the  Board  under  that  mandate  issue  certificates  of  con¬ 
venience  and  necessity  either  permanent  or  temporary  to 
new  air  carriers  without  finding  upon  the  basis  of  substan¬ 
tial  evidence  and  the  whole  record  that  the  services  author- 

.  • "  •  .  ■ 

ized  will  be  sound  and  economical.  The  promotion  and 
development  of  air  transportation  must  be  accomplished 
in  the  manner  directed  by  Congress.  As  the  Board  said  in 
the  Latin  American  Service  Case ,  supra,  the  mandate  of 
Congress  does  not  permit  the  Board  to  authorize  new 
service  which  “is  not  justified  by  the  traffic  demands  and 
which  would  result  in  unsound  economic  conditions.”.  The 
Board  has  no  promotional  or  developmental  powers  which 
permit  it  to  ignore  these  important  issues. 

•  ,  /  r  '  4  1'  .  '  *  4  • 

The  opinion  of  the  Board  in  the  Southern  Service  to  the 
West  Case ,  Docket  No.  1102,  et  aL  released  February  8, 
1951,  emphasizes  the  vital  importance  of  maintaining  the 
air  transport  industry  of  the  United  States  in  a  sound  eco¬ 
nomic  condition.  In  that  case  the  Board  denied  a  number 
of  applications  for  extensions  of  existing  routes,  principally 
between  the  southern  part  of  the  United  States  and  the  west 
coast  The  Board  held  that  the  statutory  requirement  of 
competitive  service  was  limited  and  was  subject  “to  the 
paramount  necessity  that  the  system  be  developed  on  a 
sound  economic  basis.”  The  Board  then  continued: 


mount  and  underlying  criterion  established  by  Con¬ 
gress  for  its  development  and  regulation.” 


The  applications  for  route  extensions  in  the  Southern 
Service  to  the  West  Case  were  all  made  by  certificated  car- 
riers  presently  authorized  to  carry  mail.  That  fact,  how¬ 
ever,  does  not  detract  from  the  Board’s  emphasis  upon  the 
necessity  for  sound  economic  conditions.  The  statute  di¬ 
rects  the  Board  to  foster  sound  economic  conditions  in  air 


transportation,  meaning  all  air  transportation  under  the 
jurisdiction  of  the  Board  and  not  merely  air  transportation 
carried  on  by  mail  carriers.  As  shown  in  the  next  chapter 

%  *  J  «  ^  ,  •  f. 

of  this  brief,  the  issue  of  economic  soundness  is  of  even 
greater  importance  in  non-mail  cases  than  in  mail  cases. 


DEVELOPMENT  POWERS  WHICH  THE  BOARD  MAT  EXER¬ 
CISE  ONLY  IN  CASES  INVOLVING  GOVERNMENTAL  AID 

IN  THE  FORM  OF  MAIL  PAY. 

• 

The  Civil  Aeronautics  Act  of  1938  contemplates  that  the 
Board  may  use  mail  compensation  as  a  means  of  providing 
air  transportation  of  passengers  or  property  which  would 
not  be  economically  sound  without  mail  compensation.  This 
is  apparent  from  Section  406  of  the  Act  (49  TJ.S.C.  486) 
and  from  decisions  of  the  Board.  (See  American  Airlines - 
Mail  Rates,  3  CJLB.  323).  Therefore,  when  an  application 
for  a  certificate  of  convenience  and  necessity  requests  au¬ 
thority  to  transport  mail  as  well  as  passengers  or  property, 
or  both,  the  Board  can  legally  grant  a  certificate  even 
though  the  record  may  show  conclusively  that  commercial 
revenues  alone  would  not  be  sufficient  to  pay  expenses.  For 
example,  in  the  so-called  feeder  cases  involving  principally 
air  transportation  between  small  communities,  the  issue  is 
not  whether  commercial  revenues  win  pay  expenses  plus  a 
profit  and  thus  be  sound  economically,  but  whether  the  air 
transportation  proposed  can  be  conducted  without  undue 


cost  to  the  Government  The  issue  in  a  non-mail  case  is 
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radically  different  Insnch  a  case  the  Board  cannot  legally 
issue  a  certificate  unless  it  finds  upon  the  basis  of  substan¬ 
tial  evidence  and  the  whole  record  that  the  proposed  air 
transportation  will  be  economically  sound  without  reliance 
upon  Government  aid  in  the  form  of  mail  pay. 

The  attorneys  for  Slick  Airways  have  distorted  United’s 

.  .  •  •  •  •  *  * 

position  as  to  the  distinction  between  mail  and  non-mail 
cases.  They  say  at  page  20  of  their  brief  that  United  has 
advanced  a  most  amazing  contention,  namely, 

.  7  .  ■  .  - '  .. ; 

“that  it  is  all  right  for  the  Board  to  issue  a  passenger 
carrier  a  temporary  certificate  underwritten  by  the 
taxpayers  in  the  form  of  mail  pay  authorization  but 
not  to  a  freight-only  carrier  who  is  willing  to  depend 
upon  his  success  in  that  business  for  his  future  in  it” 

This  is  a  garbled  version  of  our  position  that  the  issue 
in  a  case  involving  mail  is  whether  there  is  “a  justifiable 
expectation  of  success  at  reasonable  cost  to  the  Govern¬ 
ment”2  whereas  the  issue  in  a  non-mail  case  is  whether 

there  is  a  justifiable  expectation  of  success  without  any 

,  • 

assistance  from  the  Government. 

•  «  *  ’  *  ,  . « ’  -  /  * , , 

The  attorneys  for  Slick  seem  to  be  under  the  impression 
that  the  failure  of  a  new  venture  in  air  transportation  is 
not  objectionable  so  long  as  the  losses  are  not  paid  out  of 
the  public  treasury.  Such  a  position  ignores  the  fact  that 

interstate  air  carriers  are  regulated  public  utilities  and 

•  * 

that  adequacy  of  service  and  the  rights  of  creditors  .must 
be  considered.  Prior  to  the  adoption  of  the  Civil  Aero¬ 
nautics  Act  of  1938  Stick  could  have  gone  into  the  inter¬ 
state  air  freight  business  without  authority  from,  anyone 
but  now  that  the  industry  is  regulated  and  competition 

limited.  Slick  cannot  engage  in  business  merely  because  it 

. 

2  Investigation  of  Local ,  Feeder ,  and  Pick-up  Air  Service,  6 
CJLB.  19  4. 
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is  willing  to  risk  its  own  money  and  suspend  operations 
if  the  freight  ventnre  is  not  a  success.  The  statute  pro¬ 
vides  that  a  certificate  of  convenience  and  necessity  can¬ 
not  be  issued  unless  convenience  and  necessity  is  proved. 
That  statutory  standard  requires  proof  and  a  finding  that 
a  proposed  operation  will  be  economically  sound.  And 
we  repeat  that  proof  of  economic  soundness  must  be  made 
in  a  non-mail  case  without  reliance  upon  mail  compensa¬ 
tion.  The  statutory  requirement  cannot  be  avoided  by  a 
contention  that  the  air  freight  operators  are  risking  their 
own  money. 

lii  Great  Lakes  and  Texas  Motor  Transport ,  39  M.  C.  C. 
493,  an  applicant  for  authority  to  lease  the  operating  rights 
of  a  motor  carrier  contended  that  failure  of  the  proposed 
enterprise  would  make  no  difference  because  an  individual 
stockholder  was  risking  his  own  money.  In  answering  this 
contention,  the  Commission  by  Division  4  said,  at  page  499 : 

“•  *  *  the  consequences  of  the  commencement  in  busi¬ 
ness  and  subsequent  failure  of  a  carrier  are  more 
far-reaching  than  indicated.  No  one  carrier  operates 
in  a  vacuum.  Its  success  or  failure  and  its  strength 
or  weakness,  not  only  affect  the  quality  and  depend¬ 
ability  of  service  rendered  by  it  to  the  public,  but  also 
affect  the  industry  generally,  including  competing  and 
connecting  carriers. 9  9 
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The  commercial  failure  of  any  certificated  airline, 
whether  a  mail  or  non-mail  carrier,  would  adversely  affect 
the  entire  air  transport  industry,  both  from  the  standpoint 
of  public  prestige  and  from  the  standpoint  of  the  ability  of 
other  airlines  to  secure  future  financing.  The  competitive 
impact  of  a  non-mail  carrier,  in  its  struggle  for  survival, 
might  also  impair  the  ability  of  existing  passenger,  prop¬ 
erty  and  mail  carriers  to  continue  to  conduct  air  transpor¬ 
tation  except  at  increased  cost  to  the  Government. 


V 


THE  ISSUANCE  OP  CERTIFICATES  OP  CONVENIENCE  AND 
NECESSITY  POR  EXPERIMENTAL  PURPOSES* 


The  respondents  have  misconstrued  our  contention  that 
the  air  freight  certificates  cannot  he  sustained  on  the  basis 
of  a  power  of  the  Board  to  conduct  experiments.  The  attor¬ 
neys  for  the  Board  claim  we  have  argued  “that  the  Board 
must  either  deny  the  applications  of  the  all-freight  carriers 
or  certificate  them  permanently  ’ ’  (Besp.  Br.  106).  We  have 
not  presented  such  an  argument.  The  Civil  Aeronautics 
Act  of  1938  expressly  provides  (49  U.  S.  C.  481)  that  the 
Board  may  issue  certificates  “for  such  limited  periods  as 
may  be  required  by  the  public  convenience  and  necessity  ” 
and  our  opening  brief  so  states  at  page  40.  There  is  no 
doubt  about  the  power  of  the  Board  to  issue  temporary 


certificates. 


The  point  of  our  argument  is  that  the  statutory  require¬ 
ments  as  to  proof  and  findings  are  applicable  to  temporary 
certificates  as  well  as  to  permanent  certificates  and  cannot 
be  dispensed  with  or  ignored  because  of  a  desire  of  the 
Board  to  conduct  an  experiment  The  term  “experimental” 
does  not  appear  in  the  Civil  Aeronautics  Act  except  in  the 
section  (49  U.  S.  C.  485)  relating  to  experimental  mail 


service. 


The  attorneys  for  the  respondent  maintain  that,  “The 
Board  must  have  the  power  to  conduct  carefully  controlled 
experiments  for  limited  periods  of  time  if  it  is  to  direct  and 
control  developments  in  this  ever  changing  industry” 

_  i  ;  *  %  •  %  j  *  '  *  i  ’  •  i  ♦  4  \  .  '  * 

(Besp.  Br.  106).  Our  position  is  that  the  Board  cannot 
issue  certificates  to  conduct  experiments  in  air  transporta¬ 
tion  unless  the  Board  makes  the  findings  required  to  give 
effect  to  the  statutory  standard  of  public  convenience  and 
necessity.  In  other  words,  the  powers  of  the  Board  cannot 
be  enlarged  because  of  a  desire  to  conduct  an  experiment 
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United  Air  Lines  holds  a  temporary  certificate  of  conven¬ 
ience  and  necessity  authorizing  it  to  transport  persons, 
property  and  mail  between  Los  Angeles  and  Honolulu  until 
October  1, 1953.  That  certificate  was  issued  in  the  Reopened 
Hawaiian  Case ,  Docket  No.  851,  et  aL,  decided  May  15, 1950. 
The  Board  in  its  opinion  pointed  out  that  air  transportation 
between  the  United  States  and  Hawaii  had  existed  only 
since  the  post-war  period  and  then  said  at  page  32,  “It 
would  be  highly  desirable  to  have  the  advantage  of  further 
experience  before  a  permanent  authorization  of  the  route 
pattern  is  made  •  #  That  statement  of  a  desire  to 
obtain  experience  was  in  no  way  relied  upon  to  obviate  the 
necessity  of  making  the  findings  required  by  statute.  The 
Board,  at  page  21,  set  forth  United’s  estimate  of  the  num¬ 
ber  of  passengers  it  would  carry  between  Los  Angeles  and 
Honolulu  and  then  said,  at  page  23,  “Considering  all  the 
facts  of  record.  United’s  estimates  of  the  total  traffic  be- 
tween  the  United  States  and  Hawaii  appear  reasonable.” 
This  was  followed  by  a  consideration  of  anticipated  ex¬ 
penses  and  by  a  finding,  at  page  27,  “Considering  the  rec¬ 
ord,  it  is  concluded  that  the  added  expenses  would  be 
substantially  less  than  the  revenues  from  traffic  that,  can 
be  expected  on  the  Los  Angeles  service.” 
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When  subsidiary  findings  of  that  kind  are  made  and  sup¬ 
ported  by  substantial  evidence  and  the  whole  record,  the 
Board  can  legally  issue  a  permanent  certificate  or  if  it  has 
some  doubt  as  to  the  accuracy  of  its  forecast,  it  can  issue  a 

P  •  •  •  •  +  1  ■  o  *1  ®  •  .  *.#•* 

temporary  certificate  and  obtain  the  benefit  of  actual  expe¬ 
rience  in  operations  prior  to  permanent  certification.  The 
Board  cannot,  however,  omit  such  subsidiary  findings  and 
support  the  ultimate  finding  of  public  convenience  and 
necessity  by  means  of  a  statement  that  it  desires  to  conduct 
an  experiment  and  then  issue  any  certificate  whatever, 
either  temporary  or  permanent 

The  respondent  relies  upon  Braniff  Airways  v.  Civil  Aero¬ 
nautics  Board,  79  App.  D.  C.  341, 147  F.  2d  152.  This  Court 
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said  in  that  case  that  it  fonnd  no  merit  in  the  contention 
“that  the  Board  has  ho  power  to  issue  temporary  certifi¬ 
cates  for  experimental  purposes.”  The  certificate  involved 
authorized  feeder  service  in  Texas  and,,  as  in  all  feeder 
cases,  Government  aid  by  mail  compensation  was  available 
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what  purport  to  be  statements  of  revenues  and  expenses, 
balance  sheets  and  financial  data  for  various  periods  in  the 
year  1950  up  to  September  30, 1950. 

The  order  appealed  from  was  entered  by  the  Board  on 
July  29,  1949.  It  is  either  legal  or  illegal  as  of  that  date. 
The  validity  of  a  1949  order  obviously  cannot  be  tested 
by  figures  relating  to  1950.  The  supplement  is  not  evidence 
and  should  not  have  been  filed  by  the  attorneys  for  the 
Board.  All  references  to  the  supplement  in  the  briefs  for 
the  respondent  and  interveners  should  be  disregarded  by 
the  Court 
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The  converse  of  the  present  situation  existed  in  Pacific 
Overseas  Airlines  Corporation  v.  Civil  Aeronautics  Board, 
81  App.  D.  C.  268,  161  F.  2d  633.  In  that  case  an  appeal 
was  taken  from  an  order  of  the  Board  denying  a  petition 
of  Pacific  Overseas  for  leave  to  intervene  in  the  Hawaiian 
Case.  Counsel  for  Pacific  Overseas  submitted  to  this 
Court  an  affidavit  containing  information  which  was  not 
before  the  Board  when  the  order  appealed  from  was 
entered.  The  court  said,  at  page  634 : 

“This  information  was  not  before  the  Board,  is 
therefore  not  in  the  record  made  before  it  which  is 
brought  to  us  for  review,  and  cannot  properly  be  con¬ 
sidered  by  us.M 

It  is  true  that  notwithstanding  this  statement  the  Court 
relied  upon  the  affidavit  but  this  was  done  only  for  the 
purpose  of  remanding  the  case  so  that  the  Board  might 
consider  the  evidence  submitted  for  the  first  time  on  appeal 
The  proposition  now  made  in  the  pending  case  is  that  this 
Court  shall  use  the  financial  statements  in  the  1950  sup¬ 
plement  for  the  purpose  of  deciding  the  1949  case  on  the 
merits.  That  cannot  be  done.  See  the  reply  brief  of 
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CERTIFICATE  OF  SERVICE. 

I  hereby  certify  that  I  have  served  this  reply  brief  upon 
the  respondent  and  intervenors  and  also  upon  the  peti¬ 
tioners  in  Nos.  10,374,  10,387,  10,388,  10,439,  10,440,  10,441 
and  10,442  by  mailing  copies  properly  addressed,  with  air 
mail  postage  prepaid  to  each  of  the  following:  Emory  T. 
Nunneley,  General  Counsel,  Civil  Aeronautics  Board,  Com¬ 
merce  Building,  Washington  25,  D.  C.,  William  D.  McFar- 
lane,  Special  Assistant  to  the  Attorney  General,  Depart¬ 
ment  of  Justice,  Washington,  D.  C.,  Norman  L.  Meyers, 
Attorney  for  The  Flying  Tiger  Line,  Inc.,  653  Shoreham 
Building,  Washington,  D.  C.,  William  E.  Miller,  Attorney 
for  Slick  Airways,  Inc.,  1139  Shoreham  Building,  Washing¬ 
ton,  D.  C.,  Albert  F.  Beitel,  Attorney  for  U.  S.  Airlines,  Inc., 
American  Securities  Building,  Washington,  D.  C.,  Elwood 
H.  Seal,  Attorney  for  Airaews,  Inc.,  726  Jackson  Place, 
N.W.,  Washington,  D.  C.,  Daniel  M.  Gribbon,  Attorney  for 
American  Airlines,  Inc.,  701  Union  Trust  Building,  Wash¬ 
ington,  D.  C.,  James  K.  Crimmins,  Attorney  for  Trans¬ 
continental  &  Western  Air,  Inc.,  25  Broadway,  New  York, 
N.  Y.,  E.  Smythe  Gambrell,  Attorney  for  Eastern  Air  Lines, 
Inc.,  825  Citizens  and  Southern  National  Bank  Bldg.,  At¬ 
lanta,  Georgia,  C.  Edward  Leasure,  Attorney  for  North¬ 
west  Airlines,  Inc.,  1518  K  Street,  N.W.,  Washington,  D.  C., 
and  Hubert  A.  Schneider,  Attorney  for  Braniff  Airways, 
Inc.,  Delta  Air  Lines,  Inc.  and  Chicago  and  Southern  Air 
Lines,  Inc.,  815  Fifteenth  Street,  N.W.,  Washington,  D.  C. 

Dated  at  Chicago,  Illinois,  March  21, 195L 

Paul  M.  Godehn, 

* 

Attorney  for  Petitioner 
United  Air  Lines,  Inc. 


Paul  M.  Godehn, 

John  T.  Lough. 

231  South  LaSalle  St, 
Chicago  4,  Illinois 


James  Francis  Reilly, 

1625  K  Street,  N.W., 
Washington  6,  D.C. 

Attorneys  for  Petitioner 


Mayer,  Meyer,  Austrian  &  Platt, 
231  South  LaSalle  Street, 
Chicago  4,  Illinois, 

Of  Counsel. 
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On  Petition  of  United  Air  Lines,  Inc.  for  Judicial  Review  of 
An  Order  of  the  Civil  Aeronautics  Board 


or  THE 


Ittttrh  States  (tart  of  Ararats 


For  the  District  or 


Columbia  Circuit 

■/ttea  States  Court 


NO.  10,437 


tJiea  States  Court  of  Appeals 

For  the 

Otttr/c*  of  Columbia  Circuit 


ffLEO  OCT  11 1951 


UNITED  AIR  LINES, 


PetitiommRK 


vs. 


CIVIL  AERONAUTICS  BOARD, 

Respondent. 


UNITED 


COURT  OF 


UNITED  AIR  LINES,  Inc. 


Petitioner . 


CIVIL  AERONAUTICS  BOARD 


Respondent, 


turn  of  United  Air  Lines,  Inc.  for  Judicial  Review  of 
An  Order  of  the  Civil  Aeronautics  Board 


United  Air  Lines,  Inc.,  acting  by  its  attorneys  in  the  Air 
Freight  Case,  respectfully  requests  rehearing. 

•  # 

The  Court  ruled  upon  arguments  not  made  by  United 
Air  Lines,  Inc.  and  failed  to  rule  upon  the  argument  which 
was  the  principal  reason  for  an  important  appeal  prose¬ 
cuted  at  great  expense. 

At  page  7  of  its  opinion  the  Court  said : 

*' ‘  Petitioners  insist  that,  because  the  Board  did  not 
confine  itself  to  a  mathematical  projection  of  the  ex¬ 
perience  of  the  applicants  under  the  exemption  order, 
it  ‘rejected’  or  ‘ignored’  that  evidence.” 


United  Air  Lines  made  no  such  argument.  On  the  con- 
ary  we  clearly  and  expressly  disclaimed  any  such  conten 
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tion.  Counsel  for  the  Civil  Aeronautics  Board  said  at  page 
46  of  their  brief  that  we  contended  the  Board  was  not  free 
to  predict  whether  the  applicants  granted  certificates  would 
operate  profitably  in  the  future  but  “was  required  to  con¬ 
sider  their  past  performance  as  conclusive  of  what  their 
future  operations  would  be.  ’ ’  In  answer  to  this  misconcep¬ 
tion  we  said  at  page  11  of  our  reply  brief : 

“We  do  not  maintain  that  the  Board  ‘was  required  to 
consider  their  past  performance  as  conclusive  of  what 
their  future  operations  would  be.’  Our  point  is  that 
the  Board  was  compelled  to  find,  upon  the  basis  of 
substantial  evidence  and  the  whole  record,  ‘what  their 
future  operations  would  be.’  ” 

The  Court’s  opinion  does  not  deny  the  well-established 
law  that  the  record  in  a  convenience  and  necessity  case  must 
contain  a  forecast  or  estimate  directed  to  the  future  of  a 
proposed  operation  and  that  a  finding  stated  in  general 
terms,  as  to  probable  future  results  is  essential  to  justify 
the  grant  of  a  certificate  of  convenience  and  necessity  under 
the  Civil  Aeronautics  Act.  The  Court  expressly  recognized 
this  requirement  of  law.  Thus,  at  page  5  of  its  opinion  the 
Court  said  that  “regulatory  functions  must  necessarily  con¬ 
template  the  future”  and  continued: 

“So,  when  a  prospective  rule  is  required  to  be  upon 
evidence,  that  evidence  must  be  construed  to  include 
estimates  or  forecasts,  or  opinions,  on  future  events.” 

There  appears  at  page  6  of  the  Court’s  opinion  a  further 
statement  in  which  we  have  used  underscoring  for  em¬ 
phasis: 

“It  [the  Board]  used  quantities  of  past  and  present 
data,  but  its  problem  lay  in  the  future  and  it  formu¬ 
lated  a  conclusion  upon  that  problem,  as  it  had  to  do, 
by  estimating  in  general  terms  that  future.” 
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The  Conrt  correctly  stated  the  law  and  then  erred  in 
applying  the  law  to  the  record  before  it.  The  Board  did  not 
do  what  the  Court  said  “it  had  to  do.”  The  Board  failed 
to  discharge  its  statutory  duty  of  “estimating  in  general 
terms  that  future.”  Instead  of  stating  that  the  Board  con¬ 
cluded,  or  found,  or  even  believed,  or  expected  the  freight- 
only  carriers  to  attain  future  results  estimated  in  general 
terms,  the  Board  merely  found  that  there  was  ‘ t  an  existing 
potential  domestic  traffic  for  air  freight  of  not  less  than  one 
billion  ton-miles  annually.”  (Joint  App.  1468.)  Such  a 
finding  as  to  the  existence  of  a  potential  is  at  best  a  partial 
forecast  or  estimate  and  cannot  conceivably  be  regarded  as 
a  conclusion  by  the  Board  as  to  the  probable  future  results 
of  the  freight-only  operators. 

We  request  the  Court  to  give  careful  consideration  to  the 
consequences  which  might  result  from  the  use  of  the  opini- 
ion  of  September  27,  1951  as  a  precedent  in  future  con¬ 
venience  and  necessity  cases.  Does  the  Court  mean  to  estab¬ 
lish  a  precedent  under  which  the  Civil  Aeronautics  Board, 
which  is  charged  with  the  duty  of  giving  effect  to  the  Con¬ 
gressional  standard  of  public  convenience  and  necessity, 
may  dispense  with  the  usual  requirement  of  an  estimate  or 
forecast  of  approximate  traffic  or  revenues  believed  to  be 
obtainable  and  of  approximate  expenses  to  be  incurred  in 
a  future  year  with  respect  to  the  particular  route  embraced 
in  an  application  for  a  certificate  t  Does  the  Court  mean 
that  in  lieu  of  usual  proof  of  this  kind  and  findings  con  ¬ 
forming  thereto,  the  Board  may  award  certificates  upon 
the  basis  of  mere  proof  and  findings  as  to  potential  traffic 
throughout  the  nation  without  proof  or  findings  as  to  ap¬ 
proximate  revenues  to  be  derived,  or  approximate  expenses 
to  be  incurred  in  operating  the  particular  route  for  which 
a  certificate  is  sought!  If  the  statute  means  this  can  be 
done  in  the  name  of  promotion,  then  the  legislative  standard 
of  public  convenience  and  necessity  is  not  sufficiently  defi- 
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nite  to  sustain  the  validity  of  Section  401  ( Panama  Refin¬ 
ing  Co.  v.  Ryan ,  293  TJ.  S.  298,  and  Schecter  Poultry  Corpo¬ 
ration  v.  United  States,  295  U.  S.  495). 

The  Civil  Aeronautics  Board  said  in  a  footnote  to  its 
final  opinion  that  the  estimates  of  the  applicants  were  pre¬ 
sented  “as  estimates  of  potential,  not  as  forecasts  of  traffic” 
(Joint  App.  1461).  Even  if  the  applicants  had  submitted 
estimates  of  approximate  traffic  and  of  revenues  obtainable 
in  a  future  year  from  the  particular  routes  involved,  the 
proof  and  findings  thereon  nevertheless  would  have  been 
deficient.  Proof  of  estimated  revenue  means  nothing  un¬ 
less  coupled  with  an  estimate  of  the  cost  of  obtaining  the 
revenue.  Proof  of  estimated  dollar  volume  without  more 
cannot  possibly  justify  the  grant  of  a  certificate  of  public 
convenience  and  necessity  under  the  Civil  Aeronautics  Act. 
This  is  true  no  matter  how  large  the  predicted  dollar  volume 
may  be.  Any  business  concern  can  produce  volume  without 
limit  so  long  as  its  capital  holds  out,  by  selling  at  prices  or 
rates  which  are  low  enough.  The  issue  in  a  convenience  and 
necessity  case  involving  transportation  is  not  only  how 
much  traffic  an  applicant  will  probably  obtain  in  a  new 
service,  but  how  much  can  be  obtained  under  fares  or  rates 
likely  to  produce  revenues  in  excess  of  expenses. 

These  practical  considerations  were  overlooked  by  the 
Court  when  it  relied  upon  air  freight  potential  in  affirming 
the  BoaitPs  order.  Proof  and  a  finding  that  there  is  “an 
existing  potential  domestic  traffic  for  air  freight  of  not  less 
than  one  billion  ton-miles  annually”  leaves  unanswered  the 
questions  of  about  how  much  of  the  potential  traffic  will 
probably  be  realized  by  each  applicant  awarded  a  certificate 
and  when  such  traffic  will  be  realized  and  the  rates  at  which 
it  will  be  realized  and  the  operating  and  other  costs  to  be 
incurred  in  obtaining  the  traffic.  It  is  not  surprising  that 
the  majority  members  of  the  Board  refrained  from  stating 
in  understandable  language  their  conviction  as  to  future 
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results  and  resorted  to  such  evasions  as  inhere  in  the  words 
“appear  to  be  sufficient”  and  “lend  credence  to  the  asser¬ 
tion”  and  “ample  reason  to  conclude”  (Joint  App.  1049-50,  . 
1481-82).  The  Board  deliberately  refused  to  make  a  find¬ 
ing  meeting  the  challenge  of  two  dissenting  members  and 
numerous  interveners.  The  dissenting  members  clearly 
stated  their  conclusion  that  freight-only  operations  under 
temporary  certificates  would  be  unprofitable  but  the  ma¬ 
jority  neither  agreed  nor  disagreed  and  in  effect  expressly 
refused  to  express  an  opinion  as  to  future  results  likely  to 
be  attained  by  the  cargo-only  operators. 

The  Court  apparently  is  of  the  opinion  that  what  the 
majority  did  in  the  Air  Freight  Case  is  comparable  to 
“c,^mmon  practice  of  business”  (Opinion,  p.  5).  To  sub¬ 
stantiate  this  view,  the  Court  refers  to  a  number  of  business 
enterprises.  Consideration  of  a  few  of  them  will  demon¬ 
strate  that  the  businessman  looks  to  the  future  with  par¬ 
ticular  care.  The  Civil  Aeronautics  Board  should  exercise 
even  greater  care.  The  grant  of  a  certificate  of  con¬ 
venience  and  necessity  by  a  public  utility  commission  should 
be  based  upon  a  more  positive  demonstration  of  probable 
success  of  a  new  venture  than  is  expected  from  a  business¬ 
man  acting  in  an  unregulated  industry. 

The  Court  says,  for  example,  that  “the  merchant  buying 
inventory”  and  “the  utility  executive  authorizing  plant 
capacity”  and  “the  capitalist  establishing  a  new  hotel”  and 
other  businessmen  confronted  with  similar  problems  “all 
look  to  the  future.”  That  is  true,  but  the  Court’s  argu¬ 
ment  by  analogy  is  fallacious  because  it  is  simply  incon¬ 
ceivable  that  any  businessman  would  follow  the  Board’s 
practice  approved  by  the  Court  and  confine  his  investiga¬ 
tion  to  estimated  potential  rather  than  estimated  traffic,  and 
then  further  limit  his  investigation  to  business  available  to 
an  entire  industry  instead  of  business  available  to  him. 


A  reasonably  competent  merchant  does  not  buy  inventory 
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unless  he  first  reaches  a  conclusion  that  he  can  sell  it  at  a 
profit.  He  may  be  wrong  in  his  prediction,  but  he  at  least 
finds  or  concludes  that  the  result  of  the  acquisition  of  the 
inventory  is  likely  to  be  a  profit  rather  than  a  loss.  The 
utility  executive  does  not  spend  the  money  of  stockholders 
for  plant  capacity  without  first  reaching  a  conclusion  as  to 
probable  revenues  and  probable  expenses  of  the  new  ven¬ 
ture.  The  capitalist  considering  the  establishment  of  a  new 
hotel  does  not  put  up  a  new  building  merely  because  poten¬ 
tial  guests  are  numerous.  He  also  investigates  and  reaches 
conclusions  as  to  actual  rather  than  potential  guests  as  well 
as  estimated  total  revenues,  capital  expenditures  and  oper¬ 
ating  costs. 

Rehearing  should  be  granted.  The  Court  has  approved  a 
finding  as  to  air  freight  potential  available  to  all  competi¬ 
tors  throughout  the  United  States  instead  of  requiring  a 
finding  as  to  estimated  results  available  to  particular  ap¬ 
plicants  on  particular  routes.  Such  a  ruling  should  not 
be  permitted  to  stand  as  the  law  of  this  case  or  as  a 
precedent  available  in  future  cases. 

Dated  at  Chicago,  Illinois,  October  10, 1950. 

Respectfully  submitted, 

Paul  M.  Godehn, 

John  T.  Lorch, 

231  South  LaSalle  St, 

Chicago  4,  Illinois 

James  Francis  Reilly, 

1625  K  Street,  N.W., 
Washington  6,  D.C. 

Attorneys  for  Petitioner 

Mayer,  Meyer,  Austrian  &  Platt, 

231  South  LaSalle  Street, 

Chicago  4,  Illinois, 

Of  Counsel. 
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CERTIFICATE  OF  SERVICE 

I  hereby  certify  that  I  have  served  this  petition  for 
rehearing  npon  the  respondent  and  interveners  and  also 
npon  the  petitioners  in  Nos.  10,374,  10,387,  10,388,  10,439, 
10,440,  10,441  and  10,442  by  mailing  copies  properly  ad¬ 
dressed,  with  air  mail  postage  prepaid  to  each  of  the  fol¬ 
lowing:  Emory  T.  Nnnneley,  General  Counsel,  Civil  Aero¬ 
nautics  Board,  Commerce  Building,  Washington  25,  D.C., 
William  D.  McFarlane,  Special  Assistant  to  the  Attorney 
General,  Department  of  Justice,  Washington,  D.C.,  Norman 
L.  Meyers,  Attorney  for  The  Flying  Tiger  Line,  Inc.,  653 
Shoreham  Building,  Washington,  D.C.,  William  E.  Miller, 
Attorney  for  Slick  Airways,  Inc.,  1139  Shoreham  Building, 
Washington,  D.C.,  Albert  F.  Beitel,  Attorney  for  U.  S.  Air¬ 
lines,  Inc.,  American  Securities  Building,  Washington,  D.C., 
Elwood  H.  Seal,  Attorney  for  Airnews,  Inc.,  726  Jackson 
Place,  N.W.,  Washington,  D.C.,  Daniel  M.  Gribbon,  Attorney 
for  American  Airlines,  Inc.,  701  Union  Trust  Building, 
Washington,  D.C.,  James  K.  Crimmins,  Attorney  for  Trans¬ 
continental  &  Western  Air,  Inc.,  25  Broadway,  New  York, 
N.Y.,  E.  Smythe  Gambrell,  Attorney  for  Eastern  Air  Lines, 
Inc.,  825  Citizens  and  Southern  National  Bank  Bldg.,  At¬ 
lanta,  Georgia,  C.  Edward  Leasure,  Attorney  for  Northwest 
Airlines,  Inc.,  1518  K  Street,  N.W.,  Washington,  D.C.,  and 
Hubert  A.  Schneider,  Attorney  for  Braniff  Airways,  Inc., 
Delta  Air  Lines,  Inc.  and  Chicago  and  Southern  Air  Lines, 
Inc.,  815  Fifteenth  Street,  N.W.,  Washington,  D.C. 

Dated  at  Chicago,  Illinois,  October  10,  1951. 

John  T.  Lobch, 

Attorney  for  Petitioner 
United  Air  Lines ,  Inc. 


